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ACT:

El ecti on- Law Representation of the People Act, 1951,
Sections 80 to 83, 98, 100(1) (d) (iii) and (iv) and section
101- Rej ection of ball ot papers where the wmarking was
partially in the colum_ of the candidate and partly in the
shaded area and also those where the nmarking was partially
in the candidates colum and partially on the dividing line
inthe bottomas invalid, based on the illustration at page
40 of the panphlet containing instructions in Taml and
issue by the Chief Electoral Oficer, Tam!| Nadu-Validity
of - Conduct of Election Rules, 1961-Principle of Rule 39(2)
(b) expl ai ned.

HEADNOTE

In the GCeneral Elections to the Taml Nadu Assenbly
held in May 1980, the appellant contested for the |l ayangud
Assenbly Constituency seat and was duly el ected as he polled
34437 votes. The first respondent who had pol | ed 34381 votes
and m ssed by a narrow margin of 56 votes filed an el ection
petition before the High Court of Madras on three grounds
viz., (a) inproper rejection by the Returning Oficer of
valid votes cast in favour of the respondent; (b) inproper
reception of invalid votes cast in favour of the appellant
and (c) inproper treatnment of valid votes cast in‘favour of
the first respondent and the 3rd respondent as votes cast in
favour of the appellant. The H gh Court accepted the
petition on its finding on the first ground in favour of the
I st respondent and ordered rescrutiny of the votes rejected
as invalid. Hence the appeal by special |eave.

Di sm ssing the appeal, the Court

HELD: 1:1 The panphlet issued in Tanml titled "A
panphl et showing illustrative cases of valid and invalid
postal and ordinary ballot papers "(Ex P3) issued by the
chief Electoral Oficer, Taml Nadu is msleading and
therefore should be withdrawn. [111 D]

1:2. In the illustration of invalid papers appearing at
page 40 of the Book (Ex P3), the mgjor portion of the
marking is in the shaded area and a snall portion of the
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mark is in the colum of the candidate. Apparently what was
intended to be printed was an illustrati on showi ng a ball ot
paper in which the whole of the marking was in the shaded
area only w thout any portion of it being in the colum of
the candidate. The illustration as printed in the panphlet
obvi ously conveys the erroneous inpression that a ballot
paper where the marking is partly in the colum of the
candidate and partly in the shaded area is to be rejected by
the Returning Oficer as invalid. This is
105
directly contrary to the intendment of the relevant rule and
al so the express wording of the instructions issued by the
El ecti on Comm ssi on.
[110 H 111 A-B]

In the instant case the Returning O ficer was obviously
msled by the aforesaid illustration contained in the
panphlet, Ex. P 3 and that was the sole reason why he
rejected as invalid the ballot papers where the marking was
contained partly in the colum of the first respondent and
partly on the demarcating line or shaded area. Had the
Returning O ficer taken~ the =~ trouble to study the
instructions contained in the "Handbook for the Returning
Oficer" it should have been apparent to him that the
illustration aforenentioned contained in Ex. P3 did not
correctly reflect /'theposition laid down in the rules and
instructions. [111 C/DO

2:1 The essence of the principlein Rule 39(2) (b) of
the Conduct Rules, 1961, is that so long as the ball ot paper
bears a mark made with the instrunent supplied for the
purpose, the ballot paper shall not be rejected as invalid,
if it is reasonably possible to gather a definite indication
fromthe marking as to the identity of the candidate in
favour of whomthe vote had been given. [109 C- D

2:2. Nearly 90%of the electorate in this ' country
consists of illiterate and uneducated rural folk totally
unacquai nted wth the intricacies of the rules and
technicalities of procedure pertaining to elections. Even if
the best of endeavour is nmade to explain to them such
conplicated rules and procedures they may not be capabl e of
grasping and fully understanding all the inplications and
actually carrying theminto effect while exercising their
franchise. If the right conferred on the people to choose
their representatives to the State Legislatures and the
Parlianment through the process of free and fair elections is
to be nmeani ngful  the will of t he illiterate and
unsophi sticated voter expressed through a marking on the
bal | ot paper which though not strictly inside the columm of
the particular candidate is clearly indicative of the
identity of the candidate for whomthe vote is cast has to
be respected and given its full effect. The Election
Commi ssion has nmanifested due awareness of this stark
reality while issuing instructions to the Returning Oficers
regarding the principles to be adopted for rejection of
bal | ot papers in the "Handbook for Returning Oficers”
published by the Commssion in 1982, and also a "Handbook
for candidates’ for election to the House of People,
Legi sl ative Assenblies of States and Union Territories etc.

[109 DG

oservation: In order to avoid a recurrence of such
unfortunate instances of illegal rejection of votes on the
basis of msleading illustration contained in the panphlet,
Ex. P3, it is wessential that imrediate action should be
taken by the Chief Electoral Oficer, Tam | Nadu to wi thdraw
the said panphl et cont ai ni ng illustrations correctly

reflecting the legal position under relevant rules and
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instructions relating to the scrutiny acceptance or
rejection or ballot papers. [111 F-Q

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1737
(NCE) of 1981.

106

Appeal by Special leave fromthe Judgnent and Order
dated the 29th June, 1981 of the Madras H gh Court in
El ection Petition No. 3 of 1980.

R K Garg, V.J. Francis for the Appellant.

Dr. Y.S Chitale, K Raj endra Choudhary and S.
Srinivasan for Respondents.

A. V. Rangam and Ms, ~ Sarla Chandra for Respondent No.
5.

The foll owing Judgnent of the Court was delivered by

BALAKRI SHNA ERADI, J. At the conclusion of the hearing
of this ‘appeal arising out of an election petition filed
under Sections 80 to 83,98, 100(1) (d) (iii) and (iv) and
Section 101 of the Representation of People Act, 1951 we
passed the follow ng order~ announcing the decision arrived
at by us:

"The appeal is dismssed with no order as to costs. Al
interimorders passed by this Court are vacated.

Reasons will follow "

We now proceed to state the reasons in support of the
af oresai d concl usi on.

In the GCeneral Elections to the Tam |l Nadu Assenbly
held in My 1980, the Appellant had contested for the
Il ayangudi Assenbly Constituency seat, and the 1st
Respondent was a rival candi date sponsored by the Conmuni st
Party of India. Respondents 2, 3 and 4 had al so stood for
election in the sane constituency as independent candi dates.
The polling took place on the 28th of May 1980. The counting
of votes was commrenced at 10.000 a.m on the 1st of June
1980 and at 5.00 p.m after the postal ballot votes were
al so counted, the result of the election was announced by
the Returning Oficer, declaring that the appell ant was duly
el ected on the ground that he had secured the highest nunber
of votes anong the contesting candidates. According to the
results of the counting as announced, the appellant had
secured 34, 437 votes and the 1st respondent had poll ed 34,
381 votes. The other three candidates secured only a very
smal | nunmber of votes and had forfeited their deposits.
Thus, it was only by a
107
narrow margin of 56 votes that the appellant was declared to
have won the el ection.

The validity of the election was chall enged by the 1st
respondent by filing the election petition before the High
Court of Madras praying for an order for the scrutiny and
recounting of all the ballot papers cast in the election to
the Il ayangudi Assenbly Constituency held on 28.5.80 and for
a declaration that the election of the appellant to that
constituency was void and that the 1st respondent had been
duly elected in respect of that constituency. The nain
grounds urged in support of the prayer for setting aside the
el ection of the appellant were three-fold, viz., (1)
i nproper rejection by the Returning Oficer of valid votes
cast in favour of the 1st respondent; (2) inproper reception
of invalid votes cast in favour of the appellant; and (3)
i mproper treatnment of valid votes cast in favour of the
first respondent and the 3rd respondent as votes «cast in
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favour of the appellant. A further ground was al so taken in
the petition that the procedure adopted by the Returning
Oficer in the counting of votes and the declaration of the
result of the election was not in accordance with the
provi sions of the Representation of the Peopl e Act
(hereinafter called the Act), the rules and the instructions
i ssued in that regard.

After a detail ed discussion of the evidence adduced in
the case the learned single Judge of the Hi gh Court, who
tried the election petition, found that there was no basis
for the allegation made in the petition that the procedure
adopted by the Returning Oficer in the counting of votes
was not in accordance wth the relevant provisions of the
Act, the rules and the instructions. It was further found by
the | earned Judge that the avernent nmade in the petition
that valid votes cast infavour of the 1st respondent and
the 3rd respondent had been inproperly treated as votes
polled  in favour of the appellant was devoid of factua
foundati on. However, on the issue relating to the question
whet her there had been inproper rejection of valid votes
cast in favour of the 1st respondent herein (petitioner in
the election petition), the learned Judge found that it was
clearly established by the evidence that the Returning

Oficer had erroneously and illegally rejected as invalid
bal | ot papers in which the marking had been done either on
the demarcation line at the bottom of the 1st respondent’s

colum-the first respondent’s name was printed on the ball ot
paper as the last nanme i medi ately beneath the said name was
the demarcation lineat the bottomor partially on the
demar cati on

108

line and partially in the colum of the 1st respondent. The
difference in votes between the appellant and the 1st
respondent being only 56, the | earned Judge held that there
should be a rescrutiny of the rejected votes and a recount
inthe |light of such scrutiny should be undertaken. The
total nunber of votes rejected on different counts was 751
The 1st respondent deposed in his evidence that there were
as many as about 300 votes cast in his favour i'n which the
marking was partially on the demarcation line and partially
in the colum where his nane was printed and they had al
been rejected. The Returning Oficer, in his testinony, as
RW2, admtted that he had treated such ballot papers as
invalid but asserted that the total nunber of ballot papers
rejected on the said ground was only 127. The | earned single
Judge was of opinion that even if the version of RW 2
regarding the nunmber of ballot papers rejected on the
af oresaid ground was to be accepted as correct, the
Returning O ficer had committed a manifest illegality while
counting the votes and the declaration of the result nmade on
the basis of such defective counting had to set aside.
Accordingly, the H gh Court directed a re-scrutiny and a
recount of all the rejected votes to be carried out in the
prem ses of the High Court. The | earned Judge appoi nted one
of Assistant Registrars of the Hgh Court was Presiding
Oficer to supervise the recounting. The Chief Electora
Oficer was directed to cause the production of all the
rejected votes in respect of the |Ilayangudi Assenbly
constituency at the election held on 28.5.1980. A direction
was also issued to the Returning Officer-5th respondent -to

render all necessary assistance to enable the re-scrutiny
and recounting to be properly carried out by the Assistant
Regi strar as presiding officer. It is against the said

decision of the Hi gh Court that this appeal by special |eave
has been preferred.
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The Returning Oficer, in the testinobny given by himas
RW2, has admitted in categorical terns that he had rejected
as invalid ballot papers where the marking was partially in
the colum of the candidate and partially in the shaded area
and al so those where the nmarking was partially in the
candi date’s colum and partially on the dividing line in the
bottom His explanation was that in doing so he had strictly
followed the instructions constrained in the booklet P3,
entitled "lInstructions to counting staff" issued in Taml
| anguage by the Chief Electoral Oficer of Tami| Nadu in
connection with the elections to the Tam | Nadu Legisl ative
Assenbly, 1980.

Rule 39(2) (b) of ‘the Conduct of Election Rules 1961
requires an elector to make a nmark on the ball ot paper with
t he instrument
109
supplied for the purpose "onor near the synmbol of the
candi date for whomhe intends to vote". Rule 56(2) directs
the Ret ur ni ng Oficer to rej ect a bal | ot paper
la) .. o or ~(b) if it bears no mark at al
to indicate the vote, or it bears a nmark el se where than on
or near the synbol of one of the candi dates on the face of

the ballot paper or, it bears a mark nmade otherw se than
with the i nstrument supplied for t he pur pose, or
(€)oo , or (d) if 'the mark indicating

the vote thereon is placed in such ananner as to nake it
doubtful to which candidate the vote -has been given." The
essence of the principle incorporatedin the rule is that so
long as the ballot paper bears a mark mnmade wth the
instrument supplied for the purpose, the ball ot paper shal

not be rejected as invalid, if it is reasonably possible to
gather a definite indication fromthe narking as to the
identity of the candidate in favour~ of whom the vote had
been given. In this context it is necessary to renenber that
nearly 90% of the electorate in this country consists of
illiterate and uneducated rural folk totally wunacquainted
with the intricacies of the rules and technicalities of
procedure pertaining to elections. Even if the best of
endeavour is made to explain to them such conplicated rul es
and procedures they may not be capabl e of grasping and fully

understanding all the inmplications and actually carrying
theminto effect while exercising their franchise. 1f the
ri ght conferred on the peopl e to choose t heir

representatives to the State Legislatures and the Parlianment
through the process of free and fair elections is to be
nmeani ngful the wll of the illiterate and unsophisticated
voter expressed through a marking on the ballot paper which
though not strictly inside that colum of the particular
candidate is clearly indicative of the identity of the
candidate for whomthe vote is cast has to be respected and
given its full effect. It is gratifying to note that the
El ecti on Comm ssion has manifested due awareness of this
stark reality while issuing instructions to the Returning
Oficers regarding the principles to be adopted for
rejection of ballot papers in the "Handbook for Returning
O ficers" published by the Commi ssion in 1982. At page 90 of
the book, the Returning Oficers have been instructed to
reject a ballot paper only-

(i) when there is no mark at all on the front or the
mark is rmade otherwise than with the instrunent
supplied for the purpose;

(ii) when the mark is in blank area, that is to say, at
the back or entirely in the shaded area; or

110
(iii)when there are marks agai nst two or nore
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candi dat es;
(iv) Wien there is any witing or mark by which the
voter can be identified; or
(v) when the bal | ot paper is mutilated beyond
recogni tion; or
(vi) when the ballot paper is not genuine or it 1is
spuri ous.
The El ection Conmi ssion has also issued a "Handbook for
candi dates" for election to the House of the People,
Legi sl ati ve Assenblies of States and Union Territories, etc.
At page 78 of the book, it is specifically stated that the
Returning Officer wll not reject any ballot paper sinply
because the nmark is only partially within the colum of one
candi date and the rest of the mark is in the blank area. It
has also clarified that a ball ot paper shall not be rejected
nmerely on the ground that the mark indicating and vote is
i ndi stinct or made nore than once, if the intention that the
vote is for a particular candidate clearly appears fromthe
way the paper is marked. The matter has been further
clarified in a panphlet issued by the El ecti on Conm ssion of
India in 1982 entitled" A Panphlet showing illustrative
cases of wvalid and invalid postal and ordinary ballot
papers”. The illustration at page 17 of the panphl et depicts
a case where the mark -affixed on the ballot paper is
partially in the colum of the candidate No. 1, the rest of
it being in the shaded area and it is clearly directed that
in such cases the ballot paper should ‘be treated as
containing a valid vote in favour  of Candidate No. 1. The
Chief Electoral Oficer of Tamil Nadu had issued a simlar
panphl et containing instructions in Taml to the counting
staff purporting to be in-terms identical wth those
contained in the Handbook and the panphletissued by the
El ection Commission of India, Ex.P3 marked in this case is
the panphlet so issued in Tanmi|l by the Chief Oficer, Taml

Nadu. Ex.P3 contains illustrative cases of valid and invalid
postal and ordinary ballot papers and in publishing it, the
obvious intention was to have the illustrations on
i ndentical lines as those found in correspondi ng panphl et
i ssued by the Election Comm ssion of India. Unfortunately,
however, in the illustration of invalid -ballot” papers

appearing at page 40 of the Book (Ex.P3), the mmjor portion
of the marking is in the shaded area and a small portion of
the mark is in the colum of the candi date. Apparently what
was i ntended to be printed was an illustration

111

showing a a ballot paper in which the whole of the marking
was in the shaded area only wi thout any portion of it being
in the colum of the candidate. The illustration as printed
in the panphlet obviously conveys the erroneous inpression
that a ballot paper where the nmarking is partly in the
colum of the candidate and partly in the shaded area is to
be rejected by the Returning Oficer as invalid. This is
directly contrary to the intendment of the relevant rule and
al so the express wording of the instructions issued by the
El ecti on Comm ssi on.

In the case before wus, the Returning officer was
obviously msled by the aforesaid illustration contained in
the pamphlet, Ex.P.3 and that was the sole reason why he was
rejected as invalid the ballot papers where the marki ng was
contained partly in the colum of the first respondent and
partly on the demarcating line or shaded area. Had the
Returning Oficer taken the troubl e to st udy t he
i nstructions contained the "Handbook for the candi dates" and
the "Handbook for the Returning Oficers" it should have
been apparent to him that the illustration aforenmentioned
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contained in Ex. P3 did not correctly reflect the position
laid down in the rules and instructions. It follows that the
Hi gh Court was perfectly right in holding that the counting
and declaration of the results in the instant case were
vitiated by serious illegality and in directing a re-
scrutiny and recounting of all the rejected votes. The
appeal is, therefore, devoid of nerits.

Before we part with the case, we consider it necessary
to observe that in order to avoid a recurrence of such
unfortunate instances illegal rejection of votes on the
basis of the msleading illustration contained in the
panphlet, Ex. P3, it 1is essential that inmediate action
shoul d be taken by the Chief Electoral Oficer, Tanm | Nadu
to withdraw the said panphlet from circulation and to
substitute it by issuing a fresh panphlet containing
illustration correctly reflecting the |egal position under
rel evant rules and instructions relating to the scrutiny,
acceptance of rejection of ballot papers.

The Registrar ~wll forward <copies of this judgnent to
the El ection Conm ssion of India and to the Chief Electora
Oficer, Tam |l Nadu, for necessary early action being taken
in the light of our foregoing observations,

S R Appeal dism ssed.
112




