http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Appeal (crl.) 325 of 2002

PETI TI ONER
State of Rajasthan

RESPONDENT:
Par t hu

DATE OF JUDGVENT: 13/09/2007

BENCH
S.B. SINHA & H. S. BED

JUDGVENT:
JUDGVENT

CRIM NAL ~APPEAL NO 325 /2002
S.B. SINHA, J.

(1) The O ficer In-charge of Harmirgarh Police Station received a tel ephonic
nmessage that one Snt. Lali w fe of Parthu, appellant herein has received burn

injuries and was lyingin a serious condition. An entry to that effect was nmade in the
Roj nantha regi ster whereafter Head Constable P.W-6 Narayan Singh along with

sonme ot her police personnel proceeded to the spot. They took her to Mahatana

Gandhi Hospital at Bhilwara for treatment. The said Narayan Singh recorded her
statenment which was treated as dyi ng decl arati on wherein she disclosed that she was
burnt by her husband. On the basis of the said statement a First Information

Report

for an of fence under Section 307 |.P.C. was recorded by P.W9- Shankar Singh, SHO
Police Station Hamirgarh. He took up the investigation in relation to the said

i nci dent. P.W 9-Shankar Singh-also recorded the statement of the deceased on

8. 6.1995.

(2) Lali died on 19.6.1995 whereafter Section 302 |I.P.C. was added in the First

I nformati on Report.

(3) Before |l earned trial Judge el even prosecution w tnesses were exam ned.

Sone of the prosecution witnesses who were relatives of the deceased turned hostile.
(4) Respondent, however, in his cross-exam nation under Section 313 stated

that the death of Lali was an acci dental one, as when she had been pouring kerosene
in the stove and lit the match stick, suddenly the fire broke out.

(5) Learned trial Judge relying on or on the basis of the aforenentioned two
dyi ng decl arations, which were narked as Exhibit P-6 and Exhi bit P-14 respectively,
hel d the respondent guilty of conm ssion of the said offence. The High Court,
however, on an appeal having been preferred thereagainst by the respondent was of
the opinion that as no

statenment had been nade by P. W10-Dr. Avdesh Mathur that the deceased was in a

fit state of mnd to nake a statenent before the Investigating Oficer P.W6.- Narayan
Singh and furthernore in view of the fact that he had not treated the deceased, was
sufficient to arrive at a conclusion that no reliance could be placed on the said dying
decl arati ons.

(6) The High Court was furthernore of the opinion that keeping in viewthe

fact that the incident took place on 27.5.1995 and the death took place on 19.6.1995,
the dying declarations of the deceased shoul d have been recorded by a Magistrate.

(7) On the finding, the H gh Court recorded a judgnent of acquittal. The
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State of Rajasthan, is thus, before us.

(8) W nay at the outset notice that the H gh Court itself has proceeded on the
basis that the 'homicidal nature of the death of the deceased is not in dispute . The
fact that she had died of burn injuries is also not in dispute. The short question which
arises for our consideration is as

to whether the aforenentioned two dying decl arations could be relied upon or not.

(9) We have gone through the said two dying declarations Exhibit P-6 and

Exhibit P-14. Simlar statenments in regard to nature of offence appear to have been

made in the said two dying declarations; although the dying declaration recorded by

the Investigating O ficer- Shankar Singh PW9 on 8.6.1995 is a bit nore detail ed one.

It has been recorded by both the Courts bel ow that Dr. Avdesh Mat hur PW 10 was

present when the dying declaration(Exhibit P-14) was recorded. It is true that in the

sai d dying declaration, no certificate to the effect that the deceased was in a fit state of

m nd to have such statenent, was subscribed but after recording of the dying

decl arati on was over, the Doctor attested her thunb inpression as al so her statenent
before the Investigating Oficer

(10) The Hi gh Court conmented thereupon opining that there could not have

any attestation of such statenment. Technically the Hi gh Court nay be right but what
was nmeant by P.W 10-Dr. Avdesh Kumar by issuing such a certificate in the dying

decl arati on was that the statenent of the deceased was made by her before the

I nvestigating Oficer in his presence and

the sane has correctly been record by the latter, P.W10-Dr.Avdesh Kumar is a

Medi cal Jurist. He himself also had inquired about the incident in question fromthe
deceased. She had reveal ed that a quarrel had taken place between the husband and

wi fe whereafter he had poured kerosene on her and lit the fire.

(11) We may notice that P. W10-Dr. Avdesh Kumar had-in his cross-

exam nati on categorically stated:

" No note had been put on the report exhibit P6 to the effect that deceased
isinfit condition to give statement, but she was in a fit condition to give statenent. It
is incorrect to say that the deceased was not in a position to give statenent and when
she was in the condition, she was not in her consciousness."

We nmay notice that in Laxman Vs. State of Mahrasthra \026 (2002) 6 SCC
710, this Court opined as under:

" 5. The Court also in the aforesaid case relief upon the decision of this
Court in Harjit Kaur Vs. State of Punjab wherein the Magistrate in his evidence had
stated that he had ascertained fromthe doctor whether she was in 'a fit condition to
make a statenment and obtai ned an endorsement to that effect and nmerely because an
endor senent was nmade not on the declaration but on the application would not
render the dying declaration suspicious in any nmanner. For the reasons already
i ndicated earlier, we have no hesitation in coming to the conclusion that the
observations of this court in Paparanbaka Rosamua Vs. State of A P. (At SCC p. 701
para 8) to the effect that

" in the absence of a nedical certification that the injured was in a fit state
of mind at the tine of making the declaration it would be very nuch risky to
accept the
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subj ective satisfaction of a Magistrate who opined that the injured was in a fit state of
mnd at the tinme of nmaking a declaration"

has been too broadly stated and is not the correct enunciation of law. It is
i ndeed a hypertechnical viewthat the certification of the doctor was to the effect that
the patient is conscious and there was no certification that the patient was in a fit state
of mind especially when the Magistrate categorically stated in his evidence indicating
the questions he had put to the patient and fromthe answers elicited was satisfied that
he patient wasin a fit state of mind whereafter he recorded the dying declaration
Therefore, the judgnent of this Court in Paparanmbaka Rosamma Vs. State of A P.
must be held to be not correctly decided and we affirmthe law laid down by this
Court in Koli Chunilal Savji Vs. State of Cujarat."”
(12) It is now a well settled principles of law that a judgment of conviction can
be recorded on the basis of the dying declaration alone subject of course to the
satisfaction of the Court that the same was true and voluntary. For the purpose of
ascertaining truth or voluntariness of the dying declaration, the Court nmay | ook to
the other circunmstances. Apart fromthe fact, as noticed hereinbefore, that the
hom ci dal nature of death was not di sputed by the respondent herein and
furthernore as he in his statenment under Section 313 had raised a positive defence
that she died of an accident, we are of the opinion the H gh Court adopted a

wrong approach. It is not disputed that the deceased and the appellant were living
separately fromtheir famly. It has al so not been disputed that at the tine when the
i nci dent occurred, the respondent was in his house together with the deceased. It is
furthernmore not in dispute that after the incident took place, the respondent was not
to be found. He was arrested only on 20-6-1995. '1f the deceased and the respondent
were together in their house at the tinme when the incident took place which was at
about 10 Oclock in the night, it was for the respondent to show as to how t he death of
the deceased took pl ace.

(13) In the absence of sufficient or cogent explanations in that behalf the Court
woul d be entitled to consider the sanme as the circunstances agai nst the accused. (See
Raj Kumar Prasad Tamakar Vs. State of Bihar -2007(1) SCALE 19).

(14) This Court in a large nunber of decisions ina case of this nature had al so
applied the principles of Section 106 of the Indian Evidence Act.(See State of

Raj ast han Vs. Kashi Ram\ 026 2006(Xl) SCALE 440 and State of Punjab Vs. Karnai

Singh -(2003) 11 SCC 271.

(15) For the reasons stated above, the inmpugned judgnent cannot be sust ai ned.
It is set aside accordingly. The appeal is allowed. The judgnent of the learned tria
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Judge is affirned. The respondent who is on bai
remai ni ng sentence. Hi s bail bonds are cancell ed.

shal

surrender to serve out the




