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Cl TATI ON:
1978 AI'R 1021 1978 SCR (3) 75
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ACT:

Eye witness--Reliability of wtness--Eye witnesses who were
Police-men specially posted due to strained rel ations
between the two factions, making the F.I.R Ex. P 2 when
the party of the deceased refused to make a report, but
nmaking a statenent in a departnental enquiry against them
for dereliction of duty, that they arrived at the place of
i ncident after everything was over.

Penal Code (Act 45 of 1860), 1860 Sections 141, 149,
151- - Scope of.

HEADNOTE

Twenty five persons were charged wi th offences under various
sections of |I,P.C. on the basis of first information report
No. Ex. P 2 filed by PW. 1 and 2. PW. 1, 2 and 3, the eye
wi t nesses, were nenbers of Police Party specially posted at
the place of incident due to the strained relations between
the party of the accused and the party of the deceased. The
F.1.R was drawn up and filed by themas the party of the
deceased refused to nmake a report. The first information
report stated, (a) that the party of the deceased went upto
the terrace of the house of Subbi Reddy and challenged the
party of the accused to a fight, whereupon the party of the
accused canme to the terrace of the house of. one Som Reddy
which was at sone distance fromthe house of Subbi Reddy,
(b) that A2, A4, A6 and A9 were arned with guns and  as a
result of their firing at the party of the deceased  severa

persons recei ved gun-shot injuries of whom Ramakri shna Reddy
succunbed to his injury and (c) that the policenen tried to
apprehend the accused but they ran away. The Additiona

Sessions Judge, Cuddapah, who did not find it possible to
pl ace reliance on the evidence of the prosecution wtnesses,
acquitted the accused by his judgnment dt. April 21, 1971

An appeal was filed against the acquittal. A and A2 died
during the appeal. The H gh Court relied on the testinony
of PWs. 1to 3 set "id, the judgment in respect of the
acquittal of A3 to A9, A1l, A12, A 13 and A 19 ' but
confirmed the acquittal of the rest. Hence this appeal. It
was contended that in view of the contrary statenments nmade
by PW. 1 to 3 in the departnmental enquiry against them for
dereliction of duty, they falsely claimed to be the eye
Wi t nesses and therefore the conviction could not be
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sust ai ned.

Dismssing the appeals of A4, A6, A9 and allowing the
appeal s of the rest the court,

HELD : 1. The High Court rightly took the view that all the
three policemen were present at the time of the incident and
witnessed it, and that the statenments given by themin the

departnmental inquiry against themfor dereliction of duty
were for the purpose of avoiding an adverse finding in the,
i nquiry. One tell-tale fact which was t aken into

consideration was the injury received by PW 3 when both
sides were throwi ng stones at each other. [78E-F]

2. The High Court did not m sread the evidence inasnuch as
it has taken note of the fact that PW 1 was a |oca
constabl e who was stationed in village Kasanur not only for
the occasion which led to the present incident, but also on
earlier occasions including  service of sunmonses, and
therefore had opportunity of-knowing the names of the
accused:. It was therefore rightly held that A2, A4, A 6
and A 9 had fired their guns resulting in the death of
Ramakri shna” Reddy and injuries to several prosecution
Wi tnesses. [78D, E, H]

3. Section 149 |.P.C. provides that if an offence is
conmitted by any nmenmber~ of an unlawful assenbly in
prosecution of the conmon object of that assenmbly or such as
the nenbers of that  assenmbly knewto be likely to be
conmtted in prosecution of that object, every person who,
at the tinme of the committing of 'that offence, is a nenber
of the sane assenbly, is guilty of that offence.
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"Unl awf ul assenbl y" has been definded in section 141 |.P.C.
while s. 142 states. who can-be said to be its nenber. An
unlawful assenbly is thus an assenbly of five or nore,
persons if the common object of the persons conmposing it is
of the nature specified initens first to fifth of the
secti on. It cannot be urged that any item other than that
part of the third itemwhich relates to "other offence”
could possibly be attracted to the present case. [79B-D]

(b) An offence wll fall within the purview of s. 149
|.P.C. even if the nenbers of the assenbly knew that it was
"likely to be commtted" in prosecution of their” comon
object or if the offence was such as the nenmbers of that
assenbly knew to be likely to be conmtted in prosecution of

that object. "Mere is nothing in the statenents of the
three police witnesses to prove that this was so.~ Section
149 1.P.C. will not therefore fasten crimmnal liability on

the other accused. [80G H|

(c) Fromthe evidence of PW. 1 to 3 it is not possible to
reach the conclusion that the other accused (other than A 2,
A 4, A6, A9 were arnmed with spears or that they went up
the terrace with the comon object of commtting any
of f ence. On the other hand the statenents of PW. 4 and 6
showed that the party of the accused did not go to their
terrace of their own accord for committing any offence. A
2, A4, A6 and A9 were armed with guns and fired them sonme
time thereafter, but there was nothing in the evidence of
PW. 1 to 3 to showthat they did so in pursuance of the
conmon object of the other persons who were on the terrace
at that tine. Under the explanation to S. 141 an assenbly
which was not wunlawful when assenbled may subsequently
become an unlawful assenbly, but there, was nothing in the
evi dence of the three police witnesses to show that this was
so or that the other accused exhorted those who fired the
guns or knew that the gun would be, fired. There was also
nothing to show that the other accused knew that the guns
were likely to be fired in prosecution of their comon
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4, Section 151 would be attracted only if there was

evidence to show that the assenbly had been "lawfully

comuanded to dispense". There is nothing in the statenent

of the three police witnesses to show that they gave any
such command. They have nerely stated that they warned the
two factions who were pelting stones, and none of them has
stated that any command for di spersal was en by any of
t hem The Hi gh Court therefore erred in invoking sec. 151
|.P.C. for the purpose of convicting the other accused with
the aid of section 149 |.P.C [81A- B]

JUDGVENT:

CRI' M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 224

of 1973.

(From the Judgnent and Order dated 3-8-1973 of the Andhra
Pradesh High Court in Crl. A No. 561 of 1971.)

P. Basi' Reddy, and A. V. V. Nair, for the appellants.

P. Parmeswara Rao, and~ T. V. Narasinhachari, for the
respondent .

The Judgnent of the Court was delivered by

SHI NGHAL. J., This appeal” by the accused is directed against
the judgnment of /the Hi gh Court of Andhra Pradesh dated
August 3, 1973, by which their acquittal has been set aside
and they have been convicted and -sentenced for t he
comm ssion of various offences. Both the  courts have
referred to the accused and the prosecution witnesses wth
reference to their serial numbers, and as argunents before
us
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have al so been advanced with reference to those numbers, it
will be convenient to adhere to that method of describing
t hem

The incident which has given rise to this appeal relates to
village Kasanur, within the jurisdiction of Simhadripuram
police station in Pulivendla tal uk of Cuddapah district. It
is alleged that there was | ong standing enmity between the
group of the accused led by A-1, and the -group of the
prosecution witnesses |ed by Hari shchandra Reddy. -~ The High
Court has nmentioned the cause of the enmty and the disputes
whi ch preceded the present incident. It is alleged that on
the norning of January 11, 1970, deceased Rankrishna Reddy
and P.W 16 went to Sinhadripuramto nmake some purchases and
were beaten up by A-6, and A-21. They returned to - Kasanur
some time thereafter. At about 4 p.m while P.W. 6, 7, 8,
9, 10, 11, 12 and 13 were standing at the house of Subb

Reddy, the deceased went there and reported t hat
incident.P.W 5 also canme running there and intinmted that
he had been chased by the nenmbers of the other party who
were arned with spears and guns. All of themthen went up
the terrace of the house of Subbi Reddy and chall enged the
other party i.e. the party of the accused) to a fight. The
accused canme to the terrace of the house of one Som Reddy
which was at sone distance fromthe house of Subbi Reddy.
A-2, A4, A6 and A-9 were arned with guns and the other
accused were arnmed with spears. Both sides indulged in
throwi ng stones at each other. 1t so happened that in those
days a police party had been stationed in the village be-
cause of the strained relations between the two factions.
P.W. 1, 2 and 3 were nenbers of the police party. They had
received intimation from P.W 21, who was the village
Munsi f, about the likelihood of a breach of the peace and
di spatched report Ex. P.1 to police station Sinhadripuram
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for obtaining reinforcenent. In the nean tine, the three
poli cemen reached the place of the incident and found the
two parties on the terraces of the two houses. The

pol i cemen warmed both the sides, but to no effect and it is
said that they saw the two factions hurling stones at each
ot her. It is further alleged that A-2, A-4, A-6 and A-9,
who were arned with guns, fired. at the party of Harish
chandra Reddy on the terrace of Subbi Reddy. Rankri shna
Reddy received gun shot injuries and died. Several other
persons belonging to his party received gun shot injuries.
The policenen tried to apprehend the accused, but they ran
away. The party of the deceased was asked to nake a report

but as they were not willing to do so, report Ex. P.2 was
drawmn up by P.W. 1 and 2 and was sent to the police
station. A case was registered and investigation was

conmenced by P.W 30.- The dead body of Rankrishna Reddy was
sent for postnortem exani nati-on, and so also the injured
per sons. The case was ultimately tried by Additiona
Sessi ons /Judge, Cuddapah, who did not find it possible to
pl ace reliance on the evidence of the prosecution wtnesses
and acquitted the accused by his judgnent dated April 21
1971. An appeal was filed against the acquittal. Appel -
lants A-1, and A-2 died thereafter. As has been stated, the
Hi gh Court has set aside that judgnent in respect of the
acquittal of A3, to A9, A 11, A- 12, A-13 and A-19, but has
confirmed the acquitta
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of the remmining accused. This is how those who have been
convi cted have cone up in appeal to this Court.

As has been stated, P.W. 1 to 3 are the policenen. The
first two of themwere responsible of the |odging of the
first information report Ex-P.2 within an  hour " of the
i nci dent . P.W 1 was a constable blonging to the police
station and was fanmiliar with the nanes of the accused.
PW 2 was the "naik’ of the armed police, and P.W 3
bel onged to his force. The H gh Court has relied heavily on
the testinony of these witnesses and the question is whether
it has comitted any error of law in doing- so, or has
m sread the evidence in, any respect.

It has been strenuously argued by M. Basi Reddy on behal f
of the appellants that policemen arrived at the place of the
incident after everything was over and have falsely clained

that they wtnessed the incident. In support of his
argunent counsel has placed considerable reliance on the
statenments of these witnesses in the departnental inquiry

against them for dereliction of duty, and has also urged
that these witnesses could not possibly have been famliar
with the nanmes of the accused.

We have exami ned both these argunents. The Hi gh Court  has
taken note of the fact that PPW 1 was a |ocal constable who
was stationed in village Kasanur not only for the -occasion
which led to the present incident, but also on ‘earlier
occasi ons including service of sunmonses. He had therefore
opportunities of knowi ng the accused by nanme, and it cannot
be said that the H gh Court m sread the evidence in taking
that view The Hi gh Court has also examined the earlier
statenments of the witnesses in the departnental inquiry and
has taken the view that those, statenents were given for the
purpose of avoiding an adverse finding in the inquiry. It
has al so given adequate reasons for holding that they were
present at the tine of the incident and were reliable
witnesses. One "tell-tale" fact which lids been taken into
consideration in this respect is the injury which was
received by P.W 3 when both sides were throwi ng stones at
each other. P.W 17, who was the medical officer, attached
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to the government hospital at Pulivendla, exam ned the
injury, and the High Court was justified in taking the view
that it was inflicted at the tinme of the incident. So when
there was satisfactory evidence to prove the presence of
P.W3 at the tine of the incident, it was only natural that
P.W 2, who was his ’'naik, should also’ have been present
t here. As P.W 1 was famliar with the area and was a
nmenber of the police party, the Hi gh Court rightly took the
view that all three of themwere present at the tine of the
incident and wtnessed it. The High Court has mnade a
reference to the other evidence bearing on its finding to
that effect, and we find no reason to disagree with its view
that the policenmen witnessed the incident and were reliable
in what they have stated. A2, A4, A6 and A-9 fired their
guns resulting in the death of Rankrishna Reddy and the
injuries on several prosecution witnesses. O these A-2 has
di ed, and no ot her -argunent worth the name has been nmade for
interfering with'the
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order of ‘their conviction and the sentences inposed on them
by the High Court. Their conviction and the sentences are
t her ef ore uphel d.

The question however remains whether the other appellants
have rightly been convicted of offences under sections 302,
326 and 324 with/'theaid of section 149 I.P.C. The High
Court has made a reference to section 151 |.P.C. and has
taken the view that they were’ nmenbers of an unlawfu

assenbly as they continued in it after it bad been Ilawfully
conmanded by the policenen to disperse.

Section 149 |.P.C. provides that if an offence is. comitted
by any nenber of an unlawful assenbly in prosecution of the
conmon object of that assenbly, or such as the nenbers of
that assenmbly knew. to be likely to be commtted in
prosecution of that object, every personwho at the tine of
the committing of that offence, is a nenber of the same
assenbly, is- guilty of that offence. "Unlawful assenbly”
has been defined in section 141 |.P.C., while section 142
states who can be said to be ‘its nenber. An unl awf u

assenbly is thus an assenbly of five or nore persons if the
conmon object of the persons conposing it is-of the nature
specified initenms first to fifth of the section. It cannot
be wurged, for purposes of this case, that any item other
than that part,of the third itemwhich relates to "other
of fence" could possibly be attracted to the present case.
It has therefore to be exanined whether it has  been
establ i shed by the prosecution that the common object of the
accused was to conmt any of fence.

We have gone through the evidence of P.W. 1, 2 and 3 on
which reliance has been placed by the H gh Court. It ‘wll

be recalled that PPW 1 was familiar with the factions in
the village. The, relevant part of his testinobny is that he
found about 30 persons of the party of A-1 on the terrace of
Reddygari Rami reddy’s house, that A-2, A-4, A-6 and A-9 were
in that- party and were arned with guns while the others
were arned with spears. The fact that those four accused
who fired their guns has been stated in the first
information report but it does not nention that the other
accused were arned with spears. The witness has further
stated that the party of Harishchandra Reddy was on the
terrace of the house of Subbi Reddy and that both the
parties were pelting stones at each other. He clains that
the policenen warned both the parties, and when they noved
to the house of Bayapureddy, A-2, A-4, A-6 and A-9 shot guns
in the direction of Subbi Reddy’s house. Now apart fromthe
fact that there is no mention in the first information
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report that the other accused were arned with spears, we
find that no speat injury was found on the nenbers of the
other party. In fact the accused could possibly have no
advantage in arming thenselves with spears as they were at
such considerable distance fromthe other party that even
the stones did not anyone in that gathering. P.W 1 has
signed the first information report (Ex-P. 2), and it shows
that the party of the accused went upto the terrace
"suddenly". Thus after
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examning the entire statement of PPW 1 we find that it is
not possible to reach the conclusion that the other accused
were arned with spears, or that they went up the terrace
with the common object of conmitting any offence. PW 2
was the 'naik’ of the Arned Reserve Police Force, while P.W
3 was a constable. W have gone through their statenents
al so and the sane i's the position in regard to them

The High Court has not found it possible to place reliance
on the version of the other prosecution w tnesses that al
the 25 ‘accused naned by them participated in the crine.
Reasons for that view have been mentioned in the judgnent.
Those wi tnesses were nenbers of the opposite faction, and
their testinmony has to be exam ned careful ly. The
statenments of those witnesses are quite simlar, and it wll
be sufficient to refer to the statenent of PPW 4 who has
deposed about the strained relations | eading upto the |ast
incident and has given all the details about it. He has
stated that while they were sitting in the verandah of the
house of Subbi Reddy at about 4 p.m on the day of the
incident, the deceased cane and told them that he and
Anj aneyul ur eddi wer e beaten by A-6 and ot hers in
Si mhadri puram and that P.W 5 al so came running and  :stated
that he was chased by the people of the party of A-1. The
wi tness has further stated that all of themthen went up the
terrace of Subbi Reddy’s house  and t hat he and
Rangar eddi gari Vi swanat hareddy " called the people  of the
party of A-1" after going to thetop of the house 'and the
accused also cane to the terrace of the house of ~Reddi gari
Ram reddy and Sonmireddy P.W 5 has stated that "then PW 4
and Rangareddi gari Vi swanatha Reddy went a little forward to
the terrace of Rachanalla Krishna Reddy and cried out who-
ever was prepared to fight should (coul d) come”™ and "then
all the accused herein and Lakshm Reddy and Narasi mha Reddy
who are now dead went wupto the terrace of ~Reddigari
Ramireddy." It is therefore quite clear that the party of
the accused did not go to their terrace of their own accord
for commtting any offence. It is true that A2, A-4, A6
and A-9 were arnmed with guns and fired them sone  tinme
thereafter, but there is nothing in the testinony of = P. .
1, 2 and 3 to showthat they did so in pursuance of the
conmon object of the other persons who were on the  terrace
at that time. W are mindful of the fact that wunder the
expl anation to section 141 |.P.C., an assenbly which was not
unl awful when it assenbled nmay subsequently becone  an
unl awful assenbly, but there is nothing in the testinony of
the three police witnesses to show that this was so in the
present case or that the other accused exhorted those who
fired the guns or knew that the guns would be fired. An
of fence will no doubt fall within the purview of section 149
I.P.C. even if menbers of the assenbly knew that it was
"likely to be committed" in prosecution of their comon
object or if the offence was such as the nenmbers of that
assenbly knew to be likely to be committed in prosecution of
that object. There is however nothing in the statements of
the three police wtnesses to prove that this was so.
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Section 149 [|.P.C. wll not therefore fasten crimnal

liability on the other accused.
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As has been stated, the H gh Court has invoked section 151
|.P.C. for convicting the other accused under section 149
I.P.C. and has made a reference to the warning which was
given by the policenen at the time of the incident. Section
151 will however be attracted only if there was evidence to
show that the assenbly had been "lawfully commanded to
di sperse.” But there is nothing in the statenents of the
three police wtnesses to showthat they gave any such
conmand. They have nmerely stated that they warned the two
factions who were pelting stones, and none of them has
stated that any command for dispersal was given by any of
t hem The Hi gh Court therefore erred in invoking section
151 1. P.C. for the- purpose of convicting the other accused
with the aid of section 149 |.PR.C

It would thus appear that thereis no reliable evidence to
prove that the accused assenbled at the terrace of Reddigari
Ram reddy’ s house for the purpose of conmitting any offence.
On the other hand, it ~has been  established from the
statements of P.W. 4 and 5 that they went there on their
aggressive call. There is also no evidence to show that the
ot her menmbers of the assenbly knew that those who were armed
with guns were likely to, use themor that they exhorted or
encouraged the firing. The version regarding their being
armed with spears cannot be accepted as it has not been
mentioned in the first information report. Mreover, as has
been pointed out, spears coul d not possibly have been used
because of the intervening distance and it is a fact that no

infjury was inflicted on anyone with these weapons. The
di stance which separated the two parti es was go consi derabl e
that even stones did not hit anyone. W are therefore

unable to uphold the conviction of the other accused wth
the aid of section 149 |I.P.C. and they deserve to be
acquitted.

In the result the appeal fails.in so far as the conviction
and sentences of appellants A-4, A-6 and A-9 are concerned,
but it is allowed in respect of the other eight ~ appellants
and they are acquitted of the offences of which they have
been convicted and sentenced by the Hgh Court. They are in
jail and shall be released forthwith

S. R Appeal allowed in part.
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