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ACT:

Punjab Municipality Act, 1911, s. 5(4), 62 (10)-Notification
imposing octroi if becane automatically applicable to new
areas included in Minicipality by virtue of 's. 5(4)-
Notification, bye |aw difference between.

HEADNOTE:

Section 5 (4) of the Punjab Minicipality Act, 1911 enacts:
"when any local area has been included in a nunicipality
under sub-section (3) of this section of this Act, and,
except as the State Government may ot herwi se by notification
direct all rules, bye-laws, orders, directions and powers
made, or conferred under this Act and in force throughout
the whole nunicipality at the time shall apply to such
area."

By a notification the industrial area wthin~ which the
appel l ants’ factory was situated was included wthin the
muni ci pality of  Sonepat . Thereafter, the respondent -
muni ci pality purported to inpose, |levy and colllect from the
appel lant octroi. The appellant filed a wit petition in
the H gh Court for restraining the municipality fromlevying
and collecting the octroi. The municipality relied upon the
provisions contained ins. 5 (4) of the Act in support of
the contention that the notification dated 3rd November 1942
i ssued under s. 62 (10) of the Act notifying the inposition

of octroi within the octroi Iimts of the Sonepat nunicipa
limts becane applicable to the areas included. The Hi gh
Court dismssed the petition. It cane to the conclusion

that by reason of the provisions contained ins. 5 (4) of
the Act the taxes would "automatically beconme |leviable" to

new areas included in the municipal Iimts. Allowi ng the
appeal s,
HELD: The Hi gh Court was wong in holding that the

nmuni cipality was conpetent to levy and collect octroi from
the appellants by reason of the provision contained ins. 5
(4) of the Act.
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(i) Section 5 (4) of the Act speaks of rules, bye-Iaws,
conducts, directions and powers and does not significantly,
mention notification. The Act speaks of notification
ceasing to apply to excluded areas, whereas, in the case of
inclusion of areas the Act significantly omts any notifi-
cation being applicable to such areas. The legislative
intent is, therefore, unanbiguous that notifications would
not be applicable to an included area on the strength of s.
5(4). And s. 62 (10) of the Act speaks of notification for
the inposition of taxes and such a notification is the
statutory basis of the inposition and | evy of tax. [133 H
(ii) The word ’'notification” is not synonynous with rules,
bye |l aws, orders, directiions and powers. The power to issue
notifications orders, rules or bye-laws refers to different
and separate nethods of expression of exercise of power
under the statute. Bye-laws are entirely

128
different  frommnotifications inposing tax and the bye-|aws
fixing. the 'limts and prescribing the routes by Wich

articles ~which are subject” to octroi nmay be inported
obvi ousl y-cannot be equated with notification of inposition
of octroi. [134 C, ({

Bagal kot City Municipality v. Bagal kot Cement Co., [1963]
Supp. | S.C.R 710, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 1927 and
2222 of 1970.

Appeals fromthe judgnment and order dated May 18, « 1970 of
the Punjab and Haryana High Court in Cwvil Wit Nos. 2014
and 2611 of 1967.

C. K, Daphtar and L N. Shroff, for the appellant (in C A
No. 1927 of 1970).

. N Shroff, for the appellant (inC.A No. 2222 of 1970).
V. C. Mhajan, and R AT. Sachthey, for the respondent
No. 1 (in both the appeals).

M C.. Setalvad, N. S. Das Bahl, P. C. Bhartari, J. B.
Dadachanji and Ravi nder Narain, for respondent No. 2 (in C.
A. No. 1927 of 1970).

P. C. Bhartari, J. B. Dadachanji and Ravinder Narain, - for
respondent No. 2 (in C. A No. 2222 of 1970).

The Judgrment of the Court was delivered by

Ray, J. These two appeals are by certificate against the
conmon judgnent dated 18 May, 1970 of the High Court of
Punjab and Haryana dismissing the applications of the
appel I ant s for a wit of mandanus restraining the
Muni ci pality of Sonepat from | evying agai nst and . col l'ecting
fromthe appellants any octroi in respect of raw naterials,
conponents and parts inported by the appellants “into the
factory of the appellants situated at Industrial | Area,
Sonepat .

The factory of each of the appellants was situated  at
I ndustrial Area, Sonepat. The appellants carry on business
of manufacturing bicycles and bicycl e conmponents and parts.
129

On 30 Septenber, 1966 a notification dated 15, Septenber,
1966 was published in the Punjab Government Gazette to the
ef fect that under section 5(1) of the Punjab Minicipal’ Act,
1911 (referred to for the sake of brevity as the Act) the
President of India was pleased to declare his intention of
including within the nunicipal linmts of Sonepat in the
Rohtak District, the area specified in the Schedule to the
notification. The Schedule included the Industrial area of,
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Sonepat where the factory of the appellants was situated.
Under section 5(2) of the Act the inhabitants of the area
who objected to the proposed inclusion of the said area
could subnit their objection in witing within six weeks- of
t he dat e of publication of the notification. The
appel l ants. filed objections in witing.

On 1 Novenber, 1966 after the bifurcation, of Punjab, the
State of Haryana canme into existence. A notification dated
11 August, 1967 was published in the Haryana. Gover nnent
Gazette. The Gazette notification was to the effect that
the CGovernor of Haryana, was pleased to,, include within the
Muni cipality of Sonepat in the Rohtak District the areas
mentioned in the notification. The industrial area wthin
which the factory of the appellants was, situated was thus

included within the local limts of the Minicipality of
Sonepat .

From 18 August, 1967 the respondent-Minicipality, purported
to inpose, levy and collect fromthe appellants, octroi in

respect of raw materials, conponents and parts inported by
the appellants into their factory for consunption or use in
the manufacture of bicycles and bicycle conponents.
The respondent-municipality relied an the provi si ons.
contained in section 5(4) of the Act in support of their
contention that inposition of octroi which was in force
within the nunicipality applied to the area included wthin
the limts of the nunicipality by the -notifications, and,
therefore, the appellants were liableto payment of octroi
The provisions of section 5(4) of the Act are as follows: -
"When  any | ocal area has been included in a
muni ci pality under sub-section (3) of this
section of this Act, and, except as the State
Gover nment may,
ot herwi se by notification direct all " rules,
bye-l aws, orders, directions and powers ' nade,
or conferred under this Act and in force
t hroughout the whole nmunicipality at the tineg,
shall apply to suchiarea."
The respondent-municipality relied on t he provi si ons
,contained in section 5(4) of the Act that all rules, bye-
| aws, orders, directions and powers nade, or conferred under
the Act and in force throughout the whole nunicipality would
apply to such an area, and, therefore, the notification No.
3798- C- 42/ 60545 dated 3 Novenber, 1942 issued under ,section
62(10) of the Act notifying the inposition of octroi wthin
the octroi limts of the Sonepat Minicipality becane
applicable to the area included.
The relevant provisions for inmposition of tax are to be
found in sections 61 and 62 of the Act. Under section 61 of
the Act any nunicipal conmttee nay inpose tax of different
kinds enunerated there. The three broad heads of /taxes
under section 61 of the Act are those provided in_-sections
61(1)(a), 61(1)(b)to(f)inclusive and61(2). Tax nentioned in
section 61(1)(a) of the Act is on buildings and | ands. Tax
mentioned in section” 61 (1)(b) to (f) is tax on profession
,calling, trade and of other forns which are not materia
for the purpose of the present appeals. Under section 61(2)
of the Act the nunicipality may inpose with the previous
sanction of the State Governnent any other tax which the
State Legislature has power to impose in the State wunder
the Constitution. The levy of octroi is under section
61(2) ,of the Act. Conpetency to inpose octroi is because
of item52 of the State List which reads "taxes on the entry
of goods within the local limts of the area for sale
therein." The power to levy octroi is indisputable and was
not , chal |l enged.
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The contention on behalf of the appellants Was that the
provi sions contained in section 62 of the Act shoul d have ' -
been foll owed. Section 62 consists of 12 sub-sections.
Broadly stated, under section 62 of the Act a Minicipa
Conmittee passes a resolution proposing the inposition ,of
any tax under section 61. Wen such a resolution has been
passed the conmmttee shall publish a notice defining the
class of persons or description of property proposed to be
taxed, the amount or rate of the tax to be inposed, and
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the system of assessnment to be adopted. Any inhabitant,
objecting to the proposed tax may within thirty days from
the publication of the notice submt his objection in

witing., to the conmmttee. |If the committee decides to
amend its proposals it shall publish the amended proposa
al ong Wit h, a notice -indicating that they are in

nodi fication of those previously published for objection
oj ections may-within, thirty days be received to the
amended proposal and the: conmttee shall then consider the
obj ecti ons. Counsel on behalf of the appellants contended
that this_ procedure. for inviting objections should have
been fol | owed.

In the case of tax falling under section 6 1 (1)(b) to (f)
of the Act the municipal conmttee after settlenment of the
proposal s shall /direct that the tax be inposed and
forward, ;, a copy of the order through t he Deput y
Comm ssioner to,, the State CGovernnent.  These orders wll
be attracted by, the provisions of section 5(4) of the Act
to the included areas. But orders by thensel ves are not the
authority for inposition of tax.

In the case of tax falling under section 61(1)(b) to, (f) of
the Act the State Governnent one receipt of the order-shal
notify wunder section 62 (10) of the Act the inposition of

the tax 1in accordance with such-orderand shall 'in the
notification specify a date not-1ess than; one nonth from
the date of the notification, on which the tax-shall conme
into force. Therefore, in the  absence of notification
falling wthin the anbit of section 5 (4), of the- Act the
munici pality will not be conpetent to |levy or collect tax.

In the case of a proposed tax. under section 61 (1) (a) of
the Act the nunicipality has, to subnit proposals together
with the objection, if any,, nade in connection., therewith
to the Deputy Conmi ssioner. The Deputy, Conmi ssioner after
consi dering the objections may either.refuse to sanctionthe
proposals or, return themto 1 the rmunicipality for further
consi deration or sanction themw thout nodificationor wth
such. nodification not involving an increase of the anount
to be inposed, as he deens. fit and then forward the  sane
to, the State Governnent. a copy of the proposals and  his-
order. of, sanction.

132

In the case of tax falling under section 61 (1) (a) of the
Act the State Governnment on receipt of the order of sanction
of the Deputy Conm ssioner shall notify the inposition  of
the tax in accordance with such order and in the noti-
fication shall specify a date not |ess than one nmonth from
the date of the notification, on which the tax shall come
into ,.force.

In the case of tax falling under section 61(2) of the Act
the nmunicipality has to submt proposals together wth

obj ections to the Deputy Comm ssioner. The Deput y
Conmi ssi oner shall submit the proposal and objections with
his recomendation to the State Governnent. The State

CGovernment on receiving the proposals for taxation under
section 61(2) of the Act may sanction or refuse to sanction
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the same or return themto the committee for further
consi derati on.

In the case of tax falling under section 61(2) of the Act
when the State CGovernment on receipt of the proposal, and
objections along wth the reconmendation of the Deputy
Conmi ssi oner sanctions the inmposition of the tax the State
Government under section 62(10) of the Act shall notify the
i mposition of the tax and shall in the notification specify
a date not less than one nonth from the ,date of the
notification, on which the tax shall cone into force

I nasmuch as the provisions of section 5(4) of the Act render
the order of the relevant authorities sanctioning proposa
of nmunicipality for levy of octroi applicable to the
i ncl uded area, there cannot be any question of follow ng the
procedure for inviting objections to the proposed tax

contenplated in section 62. It may al so be stated here that
a contention was advanced on behal f of the appellants that
the applicability of octroi tothe, included area would

offend Article 14 of the Constitution by reason ,of denia

to the persons within the included area of right to object
to the tax. ~The provisions contained in section 5 of the
Act and, in particular, sub-section (2) thereof, confer on

i nhabitants wthin the area proposed to be included the
right to object to the alteration proposed and submt
objections in witing.  The inhabitants. woul d
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thereby have the opportunity of objecting not only to the
inclusion of the area but also to theincidence of tax as a
result of the inclusion.

Section 62 of the Act consists of 12 sub-sections. These
sub-sections deal with three matters. The first five sub-
sections deal wth the procedure for - proposals of tax,
objections by inhabitants and final consideration of ob-
jections by the conmittee. These sub-sections formpart of
a stage anterior to sanction by the relevant authorities of
proposal s for tax.

Sub-section (6) to (9) of section 62 of the Act deal wth
the order of sanction by the appropriate authorities of the
proposals for tax. These orders are not the provisions by
which tax is inposed. These orders are sanction for
i mposition of tax. These orders are attracted by virtue  of
the provisions contained in section 5(4) of the Act to the
included areas. But in the absence of notification by the
CGovernment under section 62(10) of the Act there is  no
i mposition of tax.

Section 62 (10) of +the Act indicates ‘that there is
imposition of tax only when the State CGovernnent shal

notify the inposition of the tax and shall in . the
notification specify a date on which the tax shall cone'into
force. In the absence of inmposition of tax by a

notification under section 62 (10) of the Act t he
municipality is not competent to inpose, levy or collect
t ax. Section 62(12) of the Act enacts that a notification
of the inposition of tax shall be conclusive evidence that
the tax has been inposed in accordance with the provisions
of the Act. It is the notification under the statute which
i s conclusive evidence of the inposition of tax.

The controversy in the present appeals is solved by finding
out as to whether the notification dated 3 Novenber, 1942

i mposi ng oct r oi within the limts of the Sonepat
Muni ci pality becane applicable by reason of the provisions
contained in section 5(4) of the Act. It is noticeable at

the outset that section 5(4) of the Act speaks of rules,
bye-l aws, orders, directions and powers and does not signi-
ficantly mention ’'notifications’. It is apposite to
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consi der

134

sections 6,7 and 8 of the Act which deal with the effect of
exclusion of local area fromthe nunicipality. |In the case

of exclusion of an area fromthe Minicipality it is provided
in section 8(1) (a) of the Act that "This Act and all noti-
fications, rules, bye-laws, orders, directions and powers
i ssued, made or conferred under the Act, shall cease to
apply thereto". When the Act provided for notifications
ceasing to apply in the case of exclusion of |local areas,
and in the imediately preceding section 5 refrained from
using the word ’'notifications’ becom ng applicable in the
case of inclusion of areas the legislative intent is unam
bi guous and crystal «clear that notifications could not
become applicable to an included area on the strength of
section 5(4) of the Act.

The word 'notification’ cannot be said to be synonynobus with
rules, ~bye-laws, orders, directions and powers for two
reasons. ‘First, the Act in the present case speaks of noti-
fications for inposition of tax and uses the word ’'notifi-
cation’ separately fromthe other words "rules, bye-Iaws,
orders, directions and powers". |In the case of exclusions
of areas, the Act speaks of notification ceasing to apply to
excluded areas whereas in the case of inclusion of areas the
Act significantly omts any notification being applicable to
such area. Secondly, the General C auses Act in section 21
speaks of power to issue notifications, orders, rules or
bye-laws and it is, therefore, apparent that the power to
issue notifications, orders, rules or bye-laws refers to
di fferent and separate nethods of expression of exercise of
power under the statute. Section 62(10) of the Act speaks
of notification of the inposition of tax. Such a
notification is the statutory basis of inposition and |Ievy
of tax.

Bye-laws are entirely different fromnotifications imposing
tax as will be manifest from section 188 of the Act. Under
that section the commttee may by bye-laws as nentioned in
clause(g) thereof fix Iimts for the purpose of collecting
octroi where collection of octroi has been sanctioned and
may prescribe routes by which articles which are subject to
octroi may be inported into municipality. Bye-laws fixing

the limts and prescribing the routes by which articles
whi ch are subject to octroi may be
135

i mported obviously cannot be equated with ~notification of
i mposition of octroi

In the present appeals, the Hgh Court —came to t he
conclusion that by reason of the provisions contained in
section 5(4) of the Act taxes would 'automatically becone’
| eviable’ to new areas added to the municipal limts. The
H gh Court fell into the error of holding that taxes becane
automatically leviable in new areas. The High Court ' relied
on the decision of this Court in Bagal kot City’ Minicipality
v. Bagal kot Cenent Co. to support the conclusion of taxes
becoming automatically leviable in extended areas on the
ground that by reason of the provisions contained in section
5(4) of the Act the inhabitants of the, included area would
"suffer all the burdens that are inherent in their inclusion

within the municipal limts . This conclusion of the Hgh
Court is not supported either by the decision of this Court
or by the provisions of the statute. In the first place, a

taxing provision always receives a strict interpretation for
the obvious reason that there nust be clear and express
| anguage inposing a tax and the date fromwhich such tax
shall come into effect. Notifications, wunder the Act are
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the only authority and mandate for inposition and charge
of tax. Notifications are not nmamde applicable to included
areas under section 5(4) of the Act. There cannot be any
taxation by inplication. Secondly, in the Bagalkot City
Muni cipality case’ there was no provision conparable to
section 5(4) of the Act and this Court did not decide that
taxes woul d becone automatically leviable. On the contrary,
this Court in the Bagalkot City Minicipality case’ in
interpreting the words 'Minicipal district’ occurring in a
bye-law did not extend the neaning of 'rmunicipal district,
to include areas which were subsequent to the making of the
bye-law added within the imts of the municipal district’
The reason given by this Court was that the expression
" muni ci pal district” in the bye-law referred to t he
"muni ci pal district’ _as existing when the bye-law was
franed. The words 'municipal district’ in the bye-law were
not construed to relate to extended areas. In the Bagal kot
Cty Minicipality case section 48 of the Minicipal Act
provi ded that a bye-l1aw could be made only with the sanction
of the Government. The further provisions

(1) [1963] Supp. 1 S.C.R 710.

10- M 245SupCl /71
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of section 48 in‘the Bagalkot CitY Mnicipality case
required publication of a proposed bye-law for the
information of the persons likely to be affected thereby.
The lack of publication of the bye-law to the Bagal kot
Cenent Conpany affected by the bye-law was held to be an
addi ti onal reason for refusing to extend the nmeaning of the
words ' nuni ci pal district’ to-include extended areas. There
is no such aspect in the present appeals. The Bagalkot City
Muni cipality case’ is, therefore, of noaid in interpreting
section 5(4) of the Act in the manner the Hi gh Court did.
The High Court was wong in holding that the nunicipality
was competent to levy and collect octroi fromthe appellants
by reason of the provisions contained in section 5(4) of the
Act . The judgnent of the High Court is set aside. The
appeal s are allowed. The applications of the appellants are
allowed and wits of mandanus will . go to the  respondent
municipality restraining the nunicipality from 1|evying
against and collecting fromthe appellants any -octroi _in
respect of raw materials, conponents and parts inported by
the appellants into the factory of the appellants. Each
party will pay and bear their own costs. Liberty to nention
if the Respondent Municipality will fail- to refund the
nonies within a fortnight.

K. B. N Appeal s al | owed.

137




