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CASE NO. :
Appeal (civil) 4800 of 2001

PETI TI ONER
N. R NARAYAN SWAMY

Vs.

RESPONDENT:
B. FRANCI S JAGAN

DATE OF JUDGVENT: 31/07/ 2001

BENCH:
M B. Shah & R P. Seth

JUDGVENT:

Shah, J.
Leave granted.

It is the say of the appellant that he let out suit prem ses
adneasuring 10ft. x 8 ft. which i's part of his residence to the
respondent at the rent of Rs.200/- per nonth. After retiring from
service he started practice as an Advocate ina small room
adnmeasuring 8 ft. x 7 ft. in the rear side of the suit prem ses which is
et out to the respondent. He filed H R'C. No.2757 of 1992 for bona
fide requirement on the ground that his son needed it to start a new
busi ness and also for his office purposes as he required access to his
chanber by providing a door in the common wall and for keeping

library books. The tenant Balraj prom sed that he would vacate the
prem ses and hand over vacant possession of the prem ses. Therefore,
by meno dated 6th Decenber, 1994 the appell ant subnitted as under

The petitioner does not press the petition for the present
and he prays that the petition may be di sposed of
accordi ngly.

The tenant Balraj died on 3rd February, 1997 and the prenises
at present is occupied by his son, the respondent herein. On 24th
August, 1998, appellant filed HR C No. 10292 of 1998 for
recovering of possession of the suit premi ses on the ground that as his
practice has picked up, he wanted bi gger office as present office
prem ses adneasuring 8 ft. x 7 ft. was not sufficient to accommopdate
his books as well as clients. In the said suit respondent filed an
application under section 151 CPC read with Order XXIII Rule
1(4) (b) contending that as the previous suit was w thdrawn, the
present suit was not naintai nable and was al so barred under section
45 of the Karnataka Rent Control Act, 1961 (hereinafter referred to as
the Rent Act). The appellant subnmitted witten objections
contendi ng that the said application was ni sconceived and the suit
was neither barred under Order XXl Il nor by principles of res judicata
as enunciated in Section 45 of the Rent Act. Relying upon the
deci sion rendered by this Court in Surajmal vs. Radhe Shyam [ (1988)

3 SCC 18], the trial court by judgnent and order dated 24th July, 1999
rejected the said application

Agai nst the said judgnent and order, the respondent preferred
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H R R P. No.845 of 1999 before the H gh Court of Karnataka at

Bangal ore. The Hi gh Court allowed the said revision application by

hol ding that relief clainmed by the appellant in the present and previous
proceedi ngs is same and, therefore, second petition for the sane cause
was not maintainable and as the previous suit was w thdrawn without
seeki ng perm ssion of the Court, it was barred under O der XXlI

Rule 1(4)(b) of the C P.C

Learned counsel appearing on behal f of the appellant subnmitted
that the order passed by the H gh Court is, on the face it, illegal.
Section 45 of the Rent Act only bars fresh application if substantially
the sanme issues as have been finally decided in a forner proceeding
are involved in the second proceeding. She further contended that
there is total non-application of mnd by the | earned Judge to the
provisions of Oder XXLI'l of the CP.C. As against this, |earned
counsel for the respondent submtted that previous suit was for bona
fide requirenent and the present suit is also for bona fide requirenent
and as the previous suit was w thdrawn w thout | eave of the Court, as
provi ded under Order XXIll, second suit is not maintainable.

In our view, the H gh Court ought to have considered the fact

that in eviction proceedings under the Rent Act the ground of bona

fide requirement or non-paynment of rent is a recurring cause and,
therefore, landlord is not precluded frominstituting fresh proceedi ng.
In an eviction suit on'the ground of bona fide requirenent the

genui neness of the said ground is to be decided on the basis of

requi renent on the date of the suit. ~Further, even if a suit for eviction
on the ground of bona fide requirement is filed and is dismissed it
cannot be held that once a question of necessity is decided agai nst the
l andl ord he will not have a bona fide and genui ne necessity ever in
future. In the subsequent proceedings, if such claimis established by
cogent evi dence adduced by the | andl ord, decree for possession could

be passed. {Re: K S. Sundararaju Chettiar vs. MR Ramachandra

Nai du [(1994) 5 SCC 14 (para 10)] and Surajmal vs. Radhe Shyam

[(1988) 3 SCC 18]}.

Simlarly, reliance placed by the | earned counsel for the
respondent -t enant on section 45 of the Rent Act is also msplaced.
Section 45 reads thus:

45. Deci sions whi ch have becone final not to be re-
opened- The court or the Controller shall sunmarily
reject any application under this Act which raises,
bet ween the sane parties or between parties under
whom they or any of themclaim substantially the sane
i ssues as have been finally decided in a forner
proceedi ng under this Act or under any of the
enactments repeal ed by Section 62.

Fromthe aforesaid section, it is apparent that fresh application
under the Rent Act could be summarily rejected only if (i) if the
proceedi ngs are between the sanme parties or under whom they or any
of themclaim and (ii) substantially the same issues as have been
finally decided in a former proceeding under the Act are raised. Thus
the section as such, incorporates principles of res judicata. The
af oresai d section would have no application as the previous
proceedi ngs for taking possession of the prem ses was not pressed and
st ood di sposed of without deciding any issue.

The next question woul d bewhether Order XXI1l1 Rule 1 sub-
rule (4) CPCis applicable to the facts of the present case. Sub-rule
(4) reads thus:-
(4) Were the plaintiff

(a) abandons any suit or part of claimunder sub-
rule (1), or
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(b) withdraws froma suit or part of a claim
wi thout the permission referred to in sub-rule

(3),

he shall be liable for such costs as the Court nay
award and shall be precluded frominstituting any
fresh suit in respect of such subject-matter or such
part of the claim

The aforesaid rule woul d have no application in a proceedi ng
initiated for recovering the suit prem ses on the ground of bona fide
requi renment which is a recurring cause. Oder XXIII rule 1(4)(b)
precludes the plaintiff frominstituting any fresh suit in respect of such
subj ect matter or such part of the claimwhich the plaintiff has
withdrawmn. In a suit for eviction of a tenant under the Rent Act on the
ground of bona fide requirenent.even though the prem ses renains
the same, the subject matter which is cause of action may be different.
The ground for eviction in the subsequent proceedings is based upon
requi renent-on the date of the said suit even though it relates to the
same property. Dealing with sinmilar contention in Vallabh Das vs.

Dr. Madanlal and Qthers {(1970) 1 SCC 761)], this Court observed
thus: -

The expression/subject-matter is not defined
inthe Gvil Procedure Code. It does not nean property.
That expression has a reference to a right in the
property which the plaintiff seeks to enforce.  That
expression includes the cause of ‘action and the relief
claimed. Unless the cause of action and the relief
claimed in the second suit are the same as in the first
suit, it cannot be said that the subject-matter of the
second suit is the same as that in the previous suit.

The Court further observed that the mere identity of some of the
issues in two suits would not bring about identity of the subject matter
in tw suits.

In this view of the matter, in our viewit is not necessary to

deci de the further contention of the learned counsel for the appellant
that the Rent Act is a self-contained Code and the provisions of the
CPC as a whole are not applicable to the proceedi ngs under the Rent
Act .

In the result, the appeal is allowed with no order as to costs,

The i mpugned order dated 8.12.1999 passed by the H gh Court of
Karnataka in HRRP No. 845 of 1999 is set aside and the order dated
24.7.1999 passed by the trial court is restored. . The trial court to
proceed with the matter as early as possible.

(M B. SHAH)

July 31, 2001. (R P. SETH)




