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ACT:

Kerala Mdtor Vehicles (Taxation of Passengers and Goods
Amendnent Act (18 of 1971) and Mdtor Vehicles (Kerala Third
Amendnent) Act 434 of 1971)-Validity of.

HEADNOTE:

Section 43 of the Mdtor Vehicles Act, 1939, |lays down that
the State Governnent may, fromtime to time issue directions
to the State Transport Authority regarding fixing of fares
and freights for stage carriages and public carriages, and
s. 44(3) requires the State Transport Authority /to give

effect to such directions. In exercise of these powers the
fare structure had been fixed for stage carriages in the
respondent - St at e from tine to tine. In 1963, t he.

respondent decided, to increase the motor vehicles tax, to
introduce tax on passengers and goods, and to nodify the
fare structure suitably for stage carriages. Accordi ngly
under the Kerala Mdtor Vehicles Taxation Act, 1963, the new
rate of tax was fixed. Section 3 of the Kerala Mtor
Vehicles. (Taxation of Passengers and Goods) Act, 1963,
provided that there shall be levied and paid to the Govern-
ment a tax on all passengers, luggage etc and the
conposition fee Was fi xed per seat per quarter. Also, after
hearing the representati ons and objections of the operators
and the public, there was a revision, as fromJuly-1, 1963
of the fare structure of stage carriages in the State.. Til
July 1966, the operators collected tax on passengers and
goods and paid the taxes to the Governnent, But in 1966, the
operators agitated for enhancenent of fares and |ook the
matter to Court. In Thomman & ors. v. The Regiona
Transport O ficer, Ernakulam & Anr. |.L.R [1968] 2 Kerala
153 the, High Court held that the tax under the, 1963-Act
(Taxation of Passengers and Goods) was v., tax on passengers
and. goods., and: not on the operators as, contended by
operators. but held that the Act contained no satisfactory
provision for its collection, inthat it was not clear that
the tax was payabl e, by the passengers to the operators.
Thereafter, t he Kerala Mdtor Vehicles (Taxation of
Passengers and Goods. Amendnent) Act 18 of 1971 was passed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

amending the 1963-Act. Two new sub-sections to s. 3
provided that the tax levied shall be paid by t he,
passengers and consignors of the goods to the operators
along with fares and freights and that the operators shal
be liable to pay the tax so levied to the Governnment. There
was also a validating section in Act 18 of 1971, which
stated that taxes levied or collected shall be deened to be
and to have always been levied or collected in accordance
with law as if s. 3 of the 1963-Act, as anmended by Act 18 of
1971 was in force at all material tines. Another Act, Mtor
Vehicl es (Kerala Third Anendrment) Act 34 of 1971, effected 2
princi pal changes, nanely,, (1) the addition of sub. s. (1A)
to s. 43 of the Motor Vehicles Act which provided that any
direction regarding the fixing of fares and freights
prospectively, or retrospectively mght provide that such
fares and freights shall be inclusive of the tax payable
by passengers or consignors of goods; and (2) a validate
provision validating the directions, relating to fares
i ssued on or ~after March 1. 1963 to be inclusive of
the tax payabl e under the 1963-Act.Wth ef f ect
from Cct ober 15, 1971, the CGovernnent also revised the rates
of fare.

The operators contended that : (1) The provisions of Acts 18
and 34 of 1971 anounted to a tax not on passengers and goods
but on the income /of the operators, (2) the retrospective
validation of levy an( collection anmbunt' to a tax on anpunts
collected as fare and therefore thetax was a new tax on
fare, and (3) the retrospective validation was  unreasonabl e
because the operators were made liable for a tax which they
did not in fact collect during the period July 1966 to
Cctober 14 1971, when they were agitating for - enhancenent
re.
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Rej ecting the contentions. the Court,
HELD : (1) The Provisions of the 1963-Act (taxation of

passengers and goods) indicate that the tax under that Act
is a tax on passengers and owners of goods and that the
operators only collected the tax. When passengers and
owners of goods pay the tax, the Governnment requires an
agency to collect it and the operators-are such agents. The
power to enact such a neasure is derived fromentry 56  of
the State List If of the Seventh Schedule to the
Constitution. [329B-C. D F]

Ms Sainik Mtors, Jodhpur & Ohers v. The State  of
Raj ast han, [1962] 1 S.C.R 517, foll owed.

(2) The tax recovered retrospectively as wel | as
prospectively is the sane tax, a tax on passengers and
goods. The tax is inposed by the 1963 Act and its character
as well as incidence is determned by the 1963-Act. No tax
is inmposed or collected under Act 34 of 1971, nor was /'there
any alteration of the character of the tax which had already
been inposed. The machinery for its collection which was
implicit in the 1963-Act was nade explicit by Act 18 of
1971. The State CGovernment fixed the fare in July 1, 1963
after taking into account the elenent of tax on passengers
and goods inposed by the 1963-Act. The operators in
collecting fares frompassengers in fact collected the tax
due from them under the 1963-Act along with the fare.
Section 43(A) of the Mtor Vehicles Act only clarified the
factual basis. It is conpetent to the State Legislature to
amend the Mdtor Vehicles Act by enacting that directions
regarding fares can be inclusive of tax. The two Acts of
1971 were only for the purpose of dispelling the doubts
ssed in Thomman Case.’ [333C QG

Rai Rankrishna & Others v. The state of Bihar, [1964] 1

of fa

expre
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S.C.R 897, explained ;and foll owed.

S. Srikantiah & Ors v. The Regional Transport Authority,
Anantapur & Ors., [1971] Supp. S.C R 816, followed.

(3) The correspondence and representations by the operators
and notes of hearing prepared by the Secretariat in
connection with the revision of fares, show, that the
i nci dence of the increase in the motor vehicles tax and the
increase in tax liability on account of tax on passengers
and goods were all taken into consideration in fixing the
fare with effect fromJuly 1, 1973. Since the tax was an
element included in the fare structure, the retrospective
val i dation cannot be said to be unjust. especially because
the operators had collected the entire amunt. [332B-C
334C- D]

JUDGVENT:

ORIG NAL JURI'SDI CTION: Wit Petition No. 326 of 1972 & 203

of 1973.

Under Article 32 of the Constitutiion of India for the

enforcenent of fundamental rights.

Cvil Appeal No. 1875 of 1972.

Appeal by Special Leave fromthe Judgment and Order dated

the 15th March, 1972 of the Kerala H gh Court at Enmakulamin

O P No. 23 of 1971

Cvil Appeal No. 1765 of 1972.

Fromt he Judgnent and Order dated the 16th March, 1972 of the Kera

a High Court Ernakulamin O P. No. 3034 of 1971

G vil Appeal No. 27 of 1973.

From the Judgnent and Order dated the 13th March, « 1972 of

the kerala Hi gh Court in O P. No. 2320 of 1971

Cvil Appeal No. 361 of 1973.
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From the Judgnent and Order dated the 15th March. 1972 "of

the Kerala High Court in O P. No. 2453 of 1971

V. M  Tarkunde, C. K Viswanatha lyer, K jayaram and

R Chandrasekharan for the petitioners (in W P. No. 326/72).

C K. Viswanatha lyer, K Jayramand R Chandrasekharan.

for the petitioners, (in W P. No. 203/73).

M M  Abdul Khader, V. A Syed Mohammed, K. Paripoornam

and P. C. Chandi, for respondent No. -1 (in WP. No.

203/ 73).

S. V. GQupte, V. Sivaranan Nair,, C J. Bal akrishnan and A

Sreedhar Nanbiar. for the appellant (in C A No. 1875/72).

V. Sivaraman Nair, C J. Bal akrishnan and A Sreedharan

Nanbi ar, for the appellants, (in C A No. 1765/72).

V. Bhaskaran Nambi ar and A. Sreedharan Nanbiar, for. the

appellant (in C. A No. 27/73).

K. T. Harindranath and A Sreedharan Nanbiar, for the

appellants, (in C. A No. 361/73) and for Intervener No. 5.
V. CGupte and A. Sreedharan Nanbiar, for Intervener No

1

A Sreedharan Nambiar, for Intervener Nos. 2, 3 and 6.

The Judgrment of the Court was delivered by

RAY C.J. These matters raise questions on the validity of

| egislative measures of levy and collection of tax on

passengers and goods carried by stage carriages and public

carrier vehicles. Stage carriages carry passengers and

public carriers <carry goods. The validity of the Kerala

Mot or Vehicl es (Taxation of Passengers and Goods Amendnent)

Act, 1970 for the sake of brevity called Act 18 of 1971 as

well as the Motor Vehicles (Kerala Third Anendrment) Act,

1971 for the sake of brevity called Act 34 of 1971 is

chal | enged.
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The petitioners in the wit petitions and the appellants in
Cvil Appeals are operators of stage carriages in the, State
of Keral a.

The questions which fall for consideration in these nmatters

are these. First,, does Act 18 of 1971 levy a tax on
passengers or does it levy a tax on the incone of operators
? Second, is the retrospective validation of |evy and

collection of taxes by Act 18 of 1971 legal- ? Third, is it
conpetent to the legislature to amend section 43 of the
Motor Vehicles Act, 1939 called the 1939 Act by Act 34 of
1971 to include retrospectively tax within fare ?,

Section 43 of the 1939 Act lays down that the State
Government nmay, fromtine to tine by notification in the
Oficial Gazette, issue directions to the State Transport
Authority regarding fixing of fares and freights for stage
carriages, contract carriages and public carriages. Section
44(3) of the 1939 Act requires the State Transport Authority
to give effect to such directions issued by the CGovernnent.
It is.in'exercise of these powers that the fare structure
for stage carriages is fixed fromtinme to tine.

324

The State of Kerala came into existence with effect from 1
Novermber 1956 by the, Reorganisation of States conprising
the WMalabar area of the forner Midras State and the
Travancore-Cochin area. The fare structure in force in the
Mal abar area as on 1 Novenber, 1956 was 3.90 nP per nile and
the minimumfare was 31 nP for distances |less than 8 niles.
The fare structure in Travancore-Cochin area prior to 1
Noverber, 1956 was 3.90 nP per nile and the mni numwas 19
np. There was difference only in the mninumfare between
Mal abar and Travancore- Cochi n—ar eas.

In 1958 the difference between the minimum fare of the two
was elimnated. The, Kerala CGovernment on 15 April,; 1958
increased the rate of fare to 4 nP-per nile and the | mi ni num
fare was 16 nP.

Prior to 1 July, 1963 there was no provision for the | evy of
tax on passengers and goods inthe Travancore-Cochin area.
In the Mal abar ,area the Madras Motor Vehicles (Taxation of
Passengers and Goods) Act 1952 was in force over and  above
the Madras Motor Vehicles Taxation Act. In the Travancore-
Cochlea area there was only the Travancore-Cohin Vehicles
Taxation Act 14 of 1950. The incidence ,of tax on stage
carriages and public goods carriages was the same after the
formation of the Kerala State in 1956. In the Mal abar area
a tax of Rs. 25/- per seat per quarter was levied under the
Mot or ' Vehi cl es Taxation Act and a conpounded rate.” of Rs.
12.50 per seat ’'per quarter under the NMdtor Vehicles
(Taxation of Passengers and Goods) Act. The ‘aggregate of
the two taxes in the Mal abar area was ,Rs. 37.50 per / seat
per quarter in respect of stage carriages. In t he,
Travancore--Cochin area the rate of vehicles tax under the
Vehicl es Taxation Act was, Rs. 37-50 per seat per ‘quarter
equal to the total incidence of tax in the Ml abar area for
stage carri ages.

The fare structure throughout the Kerala State after 1958
was 4 nP per mle and the mnimumwas 16 nP. In 1961 the
CGovernment of Kerala continued the fare at 4 nP. per mle
but reduced the minimmfrom16 nP to 10 nP

In this backgr ound, the Governnent of Keral a on
consi derati on of proposals made by the Transport
Conmi ssioner decided in the nonth ,of February, 1963 first
to increase the notor vehicles tax throughout the, State;
second, to introduce tax on passengers and goods through-out
the State; and, third to increase the fare structure
suitably for stage carriages. The incidence of tax at’ Rs.
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37.50 per seat per quarter prevalent in the Kerala State was
| ow Conpared to. the incidence of vehicle tax in the three
nei ghboring States of Madras, Mysore and Andhra Pradesh. In
Madras, the total incidence of vehicle tax per seat per
gquarter was Rs. 40/- and conposition fee under Taxation of
at Passengers and Goods Act was Rs. 25/- aggregating Rs.
65/- in 1962. |In Mysore, the rate was Rs. 57.50 per seat
per quarter conpose vehicle tax and conposition fee under
Taxation of Passengers and Goods Act. in Andhra Pradesh, the
total conprising the taxation of passengers and vehicle tax
was Rs. 670 in 1963.

In 1963 the, Kerala Mtor Vehicles (Taxation of Passengers
and Goods Act, 1963 for the sake brevity called Act 25 of
1963 was ,enacted. Section 3 of Art 25 of 1963 provided
that "there shall be

325

| evied, and paid to the Governnment a tax on all passengers,
| uggage and goods carried by stage carriages and on al
goods transported by public carrier vehicles at the rate of
10 nP in the rupee on the fares and freights payable to the
operators-of such stage carriages and at the rate of 5 nP in
the rupee on the freights payable to the operators of such
public carrier vehicles." The Act 25 of 1963 was published
on 15 April, 1963 i'n the Keral a Gazette  Extraordinary and
was brought into forcewith effect from1 July,. 1963. The
Act 25 of 1963 contained these provisions. The operator is
permitted to conpound the tax assessable on him in

ci rcunst ances and ‘conditions nentioned therein. The
operator is required to submt returns in prescribed formns.
The operator is to pay tax every nonth: There are

provi sions for assessnment, penalty, production of accounts.
The State CGovernment of Kerala publ i shed a draft
notification on 4 March, 1963 for revising the fare
structure. After hearing the representations and objections
of the operators and the public, the final notification was
i ssued on 13 June, 1963 and was published in the Gazette on
18 June, 1963. By this notification, the fare was fixed at
3 nP per kilometre and the minimumfare was fixed at 20 nP
The rate of tax under the Kerala Mtor Vehicles Taxation
Act, 1963 was fixed at Rs. 35/- per seat per quarter in
respect of vehicles where the total distance permitted to be
operated did not exceed 200 kiloneters and Rs. 401- in
respect of vehicles where the total distance permtted to be
operated per day exceeded 200 kilonetres. The conposition
fee payable under Act 25 of 1963 was fixed at Rs. 25/- per
seat per quarter. Therefore, the total incidence of the two
taxes under Mdtor Vehicles Taxation Act and the Taxation of
Passengers and Goods Act was Rs. 60/- per seat per quarter
for wvehicles not ,operating in excess of 200 Kilonetres a
day and Rs. 65/- per seat per quarter in respect of vehicles
operating in | excess of 200 kilonetres a day.

As a result of Act 25 of 1963, the fate structure wth
effect from 1 July, 1963 was 3 nP per Kkilometre and the
m ni mumwas 20 nP. Prior to 1 July, 1963, the rate of  fare
was 2.5 nP per kilometre and the mni nrumwas 10 nP

After the fixation of fare structure on 1 July, 1963 there
were repeated representations fromoperators to increase the
fare and representations fromthe public for reduction of
the m nimum of 20 nP. A transport Hi gh level Committee %as
constituted with Shri C. M Mithew a retired District Judge
as the Chairman. The Committee recomended that there was
no need to raise the fare structure but it reconmended a
reduction of the mnimm fare from 20 Ps. to 10 Ps.
Presunmably pursuant to the recommendation, a notification
was issued on 24 April, 1964 reducing the m nimumfrom 20 Ps
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From the year 1963 to 1966, the operators paid to the

CGovernment taxes under Act 25 of 1963. The operators

coll ected tax on passengers and goods.

But in 1966 the operators agitated for enhancenent of fare.

Eventual ly the operators went before the Kerala Hi gh Court.

The

326

operators chall enged Act 25 of 1963. The main contention of
the operators was that Act 25 of 1963 inposed the tax not on
the passengers or consignors of the goods but on the
operators who carry the passengers or the goods. The
decision of-the Kerala H'gh Court in Thomman & Ors v. The
Regi onal Transport O ficer, Ernakulan{1l) reported in I|.L. R

(1968) 2 Kerala 153 was on 4 March, 1968. The H gh Court
held that the tax is a tax on the passengers and goods. The
H gh Court expressed the view that there was no satisfactory
provision for the collection of the tax. The H gh Court
observed /that provision nust be nade for the collection of
the tax " fromthe passenger as tax specifying the quantum
cal cul at ed and conputed on'the basis of the provision of the
Act .

Soon after the decision in Thonmman case (supra) the State
CGovernment issued a notification dated 29 April, 1968 and
published it on 30 April, 1968. This notification was to
the effect not the fare with effect from1 July, 1963 was
inclusive of the tax |eviable under Act 25 of 1963. There
was also a draft anendnent to the Kerala notor Vehicles
(Taxation of Passengers and Goods) Rules, 1963. A new rule
nunbered rule 3(2) was inserted.” That new rule was to the
followi ng effect :-

"The fares and freights collected from the
passengers or consignhors of goods as the case
may be, may include in it, such proportion of
the tax as is payable under section 3 of the
Act and the prescribed authority while making
the assessment under sub-rule (i) shal
cal cul ate the tax due to the Governnent / under
the act fromthe fares and freights collected
on the sane Proportion'.
The purpose of the 1968 notification was that the fare
already fixed and which was effective from21 July, 1963  was
inclusive of the tax and that such tax was being collected
fromthe passengers and the consignors of the goods.
The 1968 notification was al so challenged in the Kerala High
Court . The CGovernnent represented that no tax would be
collected wthout conmplying with the directions in Thonmman
case (supra) On this representation of the State, the Kerala
Hi gh Court dismssed the wit petitions.
Thereafter a bill was introduced in the Assenbly to /anend
Act 25 of 1963. The Bill was published in the Gazette on
11, Aught, 1969. The Bill was to have conme up or
consideration on 9 January. 1970. it was not taken wup for
consi deration on that day. Instead an O di nance (ordinance
No. 1 of 1970) was promulgated on 4 January, 1970
i ntroducing anendnent s to Act 25 of 1963. This 1970
Ordinance was challenged in the Keral a. H gh Court. On 19
January, 1970 the Hi gh Court passed an order that collection
of tax under Act 25 of 1963 as anmended by Ordinance 1 of
1970 is stayed in respect of the period prior to its
publication in the Karela Gazette on 5 January, 1970 to the
extent the operator has not collected the sane during the
said Period" The operators resolved to collect 10 per cent
extra over the fare fromthe nmonth of January,
327
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1970. The transport Commi ssioner asked themnot to do so.
On 2 February, 1970 a conference was held by the Mnister
for Transport. The operators agreed that no enlaced anount
would be <collected by thempending the decision of the
Kerala High Court. The Government issued instructions on 24
February, 1970 that until further orders fromthe Governnent
"the operators shall not be required to pay the tax under
Act 25 of 1963 for the period from 5 January, 1970 in
rendering services in respect of the concerned vehicle such
as issue and renewal of permits etc."
The i mpugned Act 18 of 1971 was passed by the Legislature on
28 February, 1970 and received the assent of the Governor on
1 June, 1971. Act 18 of 1971 introduced two sub-sections to
section 3 of the Act 25 of 1963. Act 18 of 1971 was enacted
to clarify the position with regard to levy of and
coll ection of taxes from passengers and consi gnors of goods
in accordance wth the observations of the Kerala High
Court,in Thomman case (supra).  The Hi gh Court observed in
that case that provision should be made for the collection
of the tax from the passenger as tax specifying the quantum
cal cul ated and conputed on the basi's of provision in the
Act . The High Court also observed that the tax would be
payable to the operator who was liable to pay the sane to
the State. It is in this background that Act 25 of 1963 was
anmended by Act 19 /of 1971. Act 25 of 1963 contained inter
alia the provisions that "there shall be |levied and paid to
the CGovernment a tax on all passengers, 1uggage and goods".
The provision was amended by Act 18 of 1971 by substituting
the words "there shall be levied a tax" in place of the
words “"there shall be levied and paid to the Government a
tax". The result of the amendment was that "there shall be
levied a tax on all passengers, |uggage and  goods". The
former wording of section 3 that "there shall be levied and
paid. to the Government a tax on all passengers, |uggage and
goods" was, said by the Hi gh Court to raise doubts as to
whet her the provision clearly said-that the tax was  payabl e
by the passengers to the operators.
The two new sub-sections introduced to section 3 by Act 18
of 1971 are first that the tax |evied under subsection (1)
shall be paid by the passengers or the consignors of the
goods as the case nmay be to the operators along with the
fares or freights payable to the operators —of the stage
carriages or the goods vehicles. The second introduction is
that the operator shall be liable to pay thee tax |evied
under sub-section (1) on all passengers, luggage or goods
carried by stage carriages and on all goods carried by goods
vehicles of which he is the operator to the CGovernment in
the manner provided in this Act.
The other provision in Act 18 of 1971, is validating section
which is as follows :-
"Notwi t hst andi ng any judgnent, decree or order
of any court, all taxes |levied or collected or
purposed to have been levied or collected
under the Principal Act before the date of
comencenent of this section shall be deened
to be and to have always been levied or
collected in accordance with law as if section
3 of the principal Act as anended by this Act
was in force at all material tines when such
tax was
9-522sup. Cl/74
328
levied or collected, and no such levy or
col l ection shall be called in question on the
ground that it was wi thout authority of |aw,
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and all taxes so levied or purported to have
been | evied but not collected may be collected
in accordance wth the provisions of the
princi pal Act as anmended by this Act :
Provided that nothing in this Act shall render
any person liable to be convicted of any
offence in respect of anything done or
omtted to be done by himbefore the 5th day
of January, 1970 if such act or omission was
not an offence under the principal Act
bef ore
the aforesaid date but for the provisions of
this Act."
The validating section in Act 18 of 1971 stated that taxes
| evied or collected shall be deenmed to be and to have al ways
been levied or collected in accordance with law as if
section 3 of Act 25 of 1963 as anended by act 18 of 1971 was
in force at. all material times. The validating section
became' necessary to render levy as well as collection
| awf ul
Act 18 of 1971 received the assent of the Governor on 1
June, 1971. On the same day O di nance No. 15 of 1971 was
passed. This O dinance was replaced by Act 34 of 1971. Act

34 of 1971 effected two principal changes. First, it
anmended section 43 /of the Mdtor Vehicles Act, 1939 by adding
sub-section (1A) to section 43 of that Act. The anended

sub-section (1A) stated principally that - any direction
regarding the fixing of fares and freights prospectively or
pectively m ght provide that such of ares and  frights"shal
be inclusive the tax payabl e by passengers or consignors of
goods" The other change effected by Act 34 of 1971 is that
it validated into alia the directions relation to fares
issued on or after 1 March, 1963 ~or thereafter to be
i nclusive of the tax payabl e under ‘Act 25 of 1963.

The chal l enge by the operators to the validating sections in
Act 18 of 1971 and Act 34 of 1971 is primarily based on the
ground that the operators did not ‘and could not collect tax
fromthe passengers because the fare fixed with effect from
1 July, 1963 did not include the tax inposed by Act 25 of
1963. The other challenge is that the directions issued by
the State Governnment before the amendnent of di rections
section 43 of the 1939 Act about fixing of —fare did  not
include tax and therefore, retrospective validation of fare
to be inclusive of tax was to levy tax on fare.

The three principal contentions on behalf of the operators
with regard to the legality of Acts 18 and 34 of 1971 are
these. First, the inmpugned provisions anpunt to a tax :dot
on passengers and goods but on the income of operators.
Second the i mpugned provisions as to retrospective
validation of levy and collection are a tax on anounts which
are collected as fare and, therefore retrospectively it is a
tax on fare and fare alone. Third the retrospective
val i dation is unreasonable because the operators are
retrospectively tax which they did not in fact collect.
Al'l these contentions turn on the question as to Wet her tax
was included as an element in the fare, which became
effective from1l July, 1963.

329

The question whether the statutes, viz., Act 25 of 1963 and
Act 18 of 1971 inpose a tax on passengers and owners of
goods or is a tax on the income of operators has been
rightly held by the Kerala High Court in Thomman case
(supra) and this case to be a tax on passengers and goods.
This Court in Ms Sainik Mtors, Jodhpur & Gthers v’ The
State of Rajasthan [1962] 1 S.C R 517 construed the
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Raj ast han Passengers and Goods Taxation Act, 1959 and held
that the incidence of the tax was upon passengers and goods
and not upon the-inconme of the operators of stage carriages
though "the measure of the tax is furnished by the amount of

fare and freight charged". The power to enact such
| egislative neasure is derived fromEntry 56 of the State
List. The Entry provides "taxes on goods and passengers
carried by road or on inland waterways". In Sainik Mtors
case (supra) section 3 provided "there shall be |Ievied,

charged and paid to the State CGCovernment a tax on all fares

and freights in respect of passengers carried and goods
transported by motor vehicles at such rates which are
thereafter set out". Section 4 in Sainik Mtors case
(supra) provided that the "tax should be collected by the
owner of the motor vehicles and paid to the State Governnent
in the prescribed manner".  Though there is no conparable
provision in the present case of section 4 in Sainik Mtors
case (supra) as to nmethod of collection of tax the various
provisions |like | evy and paynent before anendnent of section
3 and levy and collection after anendnent of that section

conposition of tax in section 4, submssion of return in
section 5, procedure where no paynent is made in section 7,
fares and freights escapi ng assessnent in section 8, penalty
for non-paynent of tax in section 9 indicate that the tax is
on passengers and’ 'owners of goods and the operators coll ect
the tax. It is obvious that *hen passengers and owners of
goods pay the tax the Governnent requires  an agency to
collect such tax because these taxes are payable to the
CGover nrrent . The operators of stage carriages —and public
carriers are agents of the Governnent to collect these
taxes. The conposition of tax which is allowed to operators
also shows that it is a tax on passengers ~and owners of
goods and the conposition is a convenient node of paynment by
operators who collect the tax.

The agitation of the operators for increase of fare \which
had been going on particularly since the year 1966 led to
the formation of two comittees for investigation into that
guestion. One of the comittees was with Shri K. “Sankaran

a retired Chief Justice of Kerala Hgh Court as Chairman and
the other conmittee was with the Mnister for Revenue and
Labour as Chairman. The CGovernnent on consideration of the
recommendations of these committees revised the rates of
fare with effect from15 October, 1971. The rate of = fare,
was raised from3 Ps per kiloneter fixed on 1 July, 1963 to
3.3 Ps Wth effect from 15 COctober, 1971 per kil ometer. The
m ni mum fare which had been fixed on 1 July, 1963 at 20 Ps
and reduced to 10 Ps on 24 April, 1964 was raised to 20 Ps
with effect from 15 October, 1971. The Covernnent . con-
sidered revision of fare on account of several factors.

The operators paid to Governnent taxes on passengers and
goods from 1l July, 1963 upto the nonth of July, 1966. The
operators have al so been paving to the Governnent taxes on
passengers and goods
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from 15 Cctober, 1971. The entire controversy between the
operators on the one hand and the State on the other is for
the period July, 1966 to 14 Cctober, 1971

The heart of the matter is whether tax was included in the
fare and, therefore, paid by passengers particularly in the
di sputed period between July, 1966 and COctober, 1971. If no
tax has in fact been paid by passengers or owners of goods
the retrospective validation by Acts 18 and 34 of 1971 of
levy and collection of tax and retrospective inclusion of
tax wthin fare could be contended to be unreasonable, un-
wor kabl e and unconsci onabl e according to the operators.
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when the operators challenged Act 25 of 1963 in Thonman case
(supra) the H gh Court said that the Court was not in a
position to say whether the liability inposed by the Act had
or had no been absorbed by the increase of fare with effect
from 1 July 1963. The provision in the Act is that there
shall be a tax at the rate of 10 np in the rupee on the

fares and freights- payable to the operators of stage
carriages and at the rate of 5 nPin the rupee on the
freights payable to operators of public carrier vehicles.
The machinery for the collection of the tax is the sane as
for the collection of the fare. The provision of tax at the
rate of 10 Ps in the rupee as also 5 Ps in the rupee shows
that the tax 1is payable along with fares and freights.
There is no difficulty in ascertaining or quantifying the

tax payable because the rates are specified to be "in the
rupee". Tax is collected by the operator with the fare from
the passengers. To illustrate if the fare paid is 110
praise the, tax levied is 10 paise. The fare to be

appropriated by the operators is 100 paise and the tax of 10
paise is collected by the operator and paid to t he
Gover nent..

The contenporaneous evidence on the question whether the
State Authorities at the time of fixing the fare in the
month of July, 1963 included the tax inposed under Act, 25
of 1963 within the fare fixed is furnished first by the

letter of the actor of Transport dated 2 April, 1963,
second, by the Trepresentation of the operators dated 3
April, 1963 and third by the notes of hearing prepared by

the Secretariat under the heading "Mtor Vehicles Stage

Carriages Fare Revision File.

The Director of Transport in-his aforenmentioned letter set

out in paragraphs 2,3 and 4 thereof as follows
"2. At the existing rate of fares, the earning
per nmile (E.P.M), wrked out for the vyear
1962- 63 cones to 123 nP.~ The present proposa
to increase the basic rate as 3 nP per ' head
per kilometer will result in about 20 percent
increase in the vrate of fares. From the
actual figures of the previous years, the
Depart ment coul d expect only about 8 per cent
in the E.P.M from the services it the
proposed rate- of fares. Thus 133 nP seens to
be a fail- estinmate of the EP.M which the
departrment could expect to get for the year
1963-64 after the fair increase,
3. As against the increased E.P.M of 133
nP the expenditure worked out will come to 130
nP per mle, This increased operational . cost
is estimted by the Departnent taking
331
into account the enhanced rate of vehicle tax,
the new i nmposition of passenger tax under the
T.P.G Act and such other duties. Consequent
to the proposed levy of tax on passenger
there wll be nore than 60 per cent increase
in the rate of tax to be paid by t he
departrment. Al these factors were taken into
consideration in estimating the operationa
cost.
4. No doubt the increased rate of tax, the
| evy of passenger tax and such other duties
woul d reduce the profit-nargin and the return
on capital out lay to a considerable extent.
Despite the incidence of higher rate of tax,
| evy of passenger tax and other duties, | fee
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that the departnent could still operate its
services profitably at the rate of fares
contained in the draft notification published
by the Gover nnment . Si nce by carefu
operational econom cs the expenditure per mle
could be reduced, by 2 to 3 nP per mle and
the earnings increased by rationalisation of
servi ces. So further enhancenent of fare is
unnecessary. "
These statenents in the letter of the Director of Transport
indicate that the increased operational cost was estimated
and considered by the Departnment after taking into account
the enhanced rate of vehicles tax, the new inposition of the
passenger tax and other duti es.
The representation of the operators was in answer to draft
directions contained in notification dated 4 March, 1963
containing proposals torevise the fare rates. The draft
notification proposed maximumfare at the rate of 3.75 nP
per head per kiloneter for fast passenger services in the
case of ‘ Ghat roads and 3nP per head per kilonetre as a
maxi mum fare for ordinary services in the case of other

roads. The operators set out the wide disparity between
increase in operational cost on the one hand and the
i nadequacy of the proposed fare rates on the other. The
operators estimated their daily expenses under severa
heads. One of the heads estimated by  the operators was
"increase in tax at the revised rate, as envisaged by State
budget”. That is referable to tax on passengers and goods.

The operators stated that the maxi num fare should be raised
to 3.5 nP per kilonmetre. This was after taking into account
the tax el ement.

The representation of the operators shows that the tax on
passengers and goods was one of the elenents in the fare
structure. Thi s becones apparent -in the hearing notes of
the Carriage Fare Revision File prepared by the Secretariat.
It was cal cul ated hat the proposal to increase fromthe then
existing fare of 2.5 nP per kilonmetre to 3 nP per Kilonetre
would bring an additional income of Rs. 40 per day for an
ordinary bus of 40 seats operating 200 kil onmetres per day.
The occupation ratio work out between 60 to 80 per cent.
Leavi ng out margin for occupation ratio the aver age
addi ti onal inconme worked at Rs. 30 per vehicle of 40 seats.
The existing nmotor vehicles tax per seat per quarter at the
time of the fixation of fare was Rs. 37.50 per seat per
quarter. The then proposed enhanced tax on-vehicles was ;it
Rs. 60 per seat per quarter. The existing motor vehicles
tax worked at 41.6 nP per day. The enhanced tax worked out
at 66.6 nP per day. The increase in notor vehicles tax
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woul d i mpose an additional tax burden of 25 nP per seat per
day. The increase in nmotor vehicles tax would be at Rs. 10
per bus of 40 seats a day. The additional cost of operation
on account of increase in cost of fuel, spare parts cane to
12 nP per mle or 8 nP per kilonetre. The operational = cost
of a bus of 40 seats cane to Rs. 16 per day. The tota
addi tional cost per day of 40 seats on account of vehicles

tax and cost of fuel and spare ports cane to Rs. 26. The
additional income as already indicated came to Rs. 30 per
day. Therefore, the operator was not hit by the proposa
for taxation which was taken into Consideration. The

operators and the Chairnman of the State Transport Board
demanded further increase in the rate of fare. The entire
evidence at the tine of the fixation of fare is anple proof
of the fact that the. incidence of the increase in notor
vehicles tax, the increase in tax liability on account of
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tax on passengers and goods, and additional cost of
operation on account of increase in cost of fuel and spare
parts were all taken into consideration in fixing the fare
with effect from1 July, 1963.

Counsel on behalf of the operators contended that Act 34 of
1971 inposed a new levy for these reasons. Fares were
fornerly exclusive of tax. As a result of Act 34 of 1971
fares were made inclusive of tax. The character of the fare

was altered by retrospective piece of |egislation. A
deemi ng provi sion subjected the anount col l ected by
operators as fare to a deduction of tax. Rel i ance was

placed on the decision of this Court in Rai Rankrishna &
QO hers v. The State of Bihar, [1964] 1 SCR 897 in support of
the contention that the character of the tax was, altered by
its retrospective operation

In Rai Ramkrishna case (supra) the Bihar Finance Act 1950
| evied tax on passengers and goods carried by public notor
service in Bihar. The owners of notor vehicles challenged
the wvalidity of the Act. The Act was struck down by this
Court. The State thereafter issued an O dinance. The
provisions of the Act which had been struck down by this
Court were validated and brought into force retrospectively
by the Odinance fromthe date when the earlier Act had
purported to conme into force. The " provisions of the
Ordi nance were thereafter incorporated in the Bi har
Taxat i on-on Passengers and Goods Act, 1961.  The validity of
the Act of 1961 was challenged. The ~—owners of vehicles
contended there that retrospective operation conpletely
altered t he character of the tax pr oposed to be
retrospectively recovered.

The contentions in Rai Rankrishna case (supra) were two-
f ol d. First, retrospective recoveries did not have
| egi sl ati ve conpetence. Second, the owners could not
recover tax from passengers carried by them between 1 April
1950 and the date’ of the retrospective validation of the
Act in 1961. Therefore, the tax was unreasonable. [t may
be stated here that future recoveries were not chall'enged in
that case. As a matter, of fact, the right to make future
recoveries was conceded. In the present case; t he
prospective future recoveries are also not chall enged. The
chall enge is confined to retrospective validationonly,

This Court said in that case "If the scheme of section 3 for
the levy and recovery of the tax is valid under entry 56 of
list Il so far as future recoveries are concerned, it is not
easy to see how it can be said that the character of the tax
is radically changed in the present circunstances,
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because it would be very difficult, if not inpossible, for
the owners to recover the tax fromthe passengers whom he
has carried in the past. The tax recovered retrospectively
like the one which will be recovered prospectively @ stil
continues to be a tax on passengers and it, adopts the same
machi nery for the recovery of the tax both as to the past as
well as to the future".

The decision in Rai Rankrishna case (supra) does not support
the contention of the operators. The decision on the other

hand shows that tax recovered retrospectively as well as
recovered prospectively is the sane tax. The character of
the tax is not altered. The position is identical in the

present case.

The contention of the operators is fallacious for these
reasons. No tax is inmposed or collected under Act 34 of
1971. The tax is inposed by Act 25 of 1963. The character
as well as incidence of the tax is determi ned by Act 25 of
1963. The rmachinery for collection of the tax which was
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implicit in Act 25 of 1963 was nmmde explicit by Act 18 of
1971. The State Governnent under chapter 1V of the Mtor
Vehi cl es Act, 1939 having regard to various factors
mentioned in section 43(1) of the 1939 Act issues directions
to the State Transport Authority relating to the fixing of
fares and freights including the maximum and mninmm in
respect thereof for stage carriages, contract carriages and
public carriers. The provisions of Act 34 of 1971 are that
while- fixing the fares, the Government nmay take into
account the tax, if any, inposed on the passengers and that
such fares may be inclusive of the tax payabl e consignors of
goods to the operators under any matter. Under section 44
of the 1939 Act, the by the passengers or law dealing wth
the State Transport Authority shall give effect to the
directions issued by the State Governnent under section 43
of the Act. Fare ~could be fixed either exclusive or
inclusive of tax. ~The State Government fixed the fare on 1
July, 1963 after taking into account the elenment of tax on
passengers and goods inposed by Act 25 of 1963. The
operators in collecting fare from passengers in fact
coll ected the tax due from passengers under Act 25 of 1963
along with the fare. Section 43(1A) of the Mtor Vehicles
Act, 1939 was, therefore,  introduced wth retrospective
effect to clarify the factual basis. There was neither
imposition of any newtax by Act 34 of 1971 nor was there
any alteration of the character of the tax which had al ready
been i nposed. In the present case, the principle Act 25 of
1963 levied the tax.. Acts 18 and " 34 of 1971 were for the
purpose of dispelling the doubts expressed in Thomman case
(supra).

In the recent decisionin S Srikantiah & Os. v; The
Regi onal Transport AuthorityY. Anantapur & Ors. [1971] Supp

S.CR 816 this Court considered the validity ' of a
notification under section 43 of the Mdtor vehicles Act,
1939. The Madras Vehicles (Taxation of Passengers and
Goods) Act, 1952 becane applicableto Andhra Pradesh. In
1959 the Andhra Pradesh |egislature enacted the Motor
Vehicl es (Taxation of Passengers and Goods) Andhra Pradesh
(Amendnment) Act. By that anendnent, the rates were increa-
sed. The state Authority was directed by the Government to
fix
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maxi mum fares inclusive of the leviable tax under the Act
for the stage carriages. The Andhra Pradesh Anendnment Act
was chal l enged. The Andhra Pradesh Hi gh Court struck  down
the Act as unconstitutional. The Legislature thereafter
passed a validating Act in 1961. The operators again
guesti oned the Amendnent Act on the ground that they had not
collected the fare on the enhanced rate fixed by the
Transport Authority. The contention in that case was that
the enhanced surcharge whi ch becane operative on coning into
force of 1961 Act could not be sustained w thout anending
the conditions of the permt dealing with the fares |eviable
by the operators. This Court held that the notification
under the Mtor Vehicles Act in that case issued under
section 43 of the Act fixing the maxi numfare inclusive of
the tax has the effect of incorporating the maxi numfare as
notified including the tax leviable as a condition of the
permt. Therefore, it is conpetent to the Legislature to
amend the Mdtor Vehicles Act by enacting that directions
regardi ng fares can be inclusive of tax.

The argunents advanced on behal f of the operators fail in
view of the cardinal fact that tax was an el enent included
in the fare structure. The retrospective validation cannot

be said to be unjust because the operators collected the
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entire anount. The tax has al ways been paid by passengers
and owners of goods. The tax is not on the incone of the

oper at or s. There was and is no lack of nachinery for
collection of taxes. The operators collected tax as Wll as
fare. The directions regarding fare were validated by Act

34 of 1971 by reason of the litigation between the operators
and the State.

For these reasons, the contentions of the operators fail
The petitions,and appeals are dismssed. The decision of
the Kerala High Court in Civil appeal No. 1875 of 1972 and
ot her appeals is upheld. In view of the fact that the Hi gh
Court directed the parties to bear their respective costs,
parties will bear their own costs in these nmatters.

V.P.S. Petitions and appeal s di sm ssed.
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