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PETI TI ONER
MUNI Cl PALI TY OF BH WANDI AND NI ZAMPUR

Vs.

RESPONDENT:
M S. KAILASH SI ZI NG WORKS

DATE OF JUDGVENT20/ 09/ 1974

BENCH
RAY, A.N. (CJ)

BENCH

RAY, A N. (CJ)

MATHEW KUTTYI L KURI EN
KRI SHNAI YER, V. R

Cl TATI ON
1975 AIR' 529 1975 SCR (2) 123
1974 SCC_ (2) 596

ACT:
Bonbay District Municipal Act-S. 167-Scope of CGener a
Cl auses Act--"Done/in good faith" neaning of.

HEADNOTE
The respondent had a structure beside a nallah which carries
dirty water and rain water to the creek. The  Gover nnent

denolished a portion of the damupstreamas a result of
which the water stored in the | ake was bound to pass through
the nallah to the creek. The appellant had left wunfinished
the work of laying cement slab across the nall ah. In the
rai ny season the nallah overflowed and fl ooded the
respondent’s property causing damage to it. The respondent
al l eged that on account of the negligence of the “appell ant
the water course was conpletely blocked in the nobnsoon
season and resulted in the flooding of his prenises.

The High Court decreed the respondent’s suit for damages.
Section 167 of the Bonbay District Municipal  Act confers
protection on the Miunicipality in respect of anything done
in good faith or intended to be done. The General C auses
Act and the Bonmbay General C auses Act, 1904 define "done in
good faith" to nean done honestly, whether done negligently
or not.

On the question whether the Minicipality could be said to
have acted honestly). Disnissing the appeal

HELD : An authority is not acting honestly where it" had a
suspicion that there was sonething wong and did “not nake
further enquiries. Being aware of possible harmto  others
and acting in spite thereof, is acting wth reckless
di sregard of consequences. It is worse than negligence, for
negligent action is that the consequences of which, the |aw
presunes to be present in the mnd of the negligent person

whet her actually it was there or not. L125 G

The Central as well as Bonbay General C auses Act lay down
that negligence does not necessarily nean mala fides.

Sonet hi ng nore than negligence is necessary. In the instant
case the appellant was aware of the possible harm and yet
cared to do nothing about it. |Its action was, therefore

reckless and showed its nmala fides in the eye of [|aw
Section 167 of the Act did not protect it. [126 B]
Jones v. Gordon, 2 A.C. 616, referred to.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2154 of
1968.

Appeal fromthe judgnent and decree dated March 18, 1968 of
the Bonbay Hi gh Court in Appeal No. 102 of 1966.

Naunit Lal, for the appellant.

V. M Tarkunde and B. R Agarwala, for the respondent.

The Judgrment of the Court was delivered by

RAY, C.J.-This appeal is by certificate from the judgnent
dated 18 March, 1968 of the High Court of Bonbay.

124

The respondent filed  the suit against the appel | ant
Munici pality for the recovery of Rs. 1,00,012/- as danmages
suffered to the respondent’s property on account of flood
caused ~by acts of gross negligence on the part of the
appel l ant.  The Hi gh Court passed a decree in favour of the
respondent for Rs. 54,560/- with interest at 6% per annum
The respondent has a structure abutting on the Yacoob Road.
The width of Yacoob Road is-about 12 feet. On the other
side of the road is an open nallah running parallel to the
road. The nallah s about 45 feet in width, The nallah
provi des for passage of dirty water, rain water to the creek
during the nonths of 'Novenber to May.

The Governnment of Maharashtra denolished a portion of Varal a

Dam in the nmonth of May, 1963. |In consequence the "rater
stored in the | ake was bound to pass through the nallah to
the creek. The appellant conmenced the work of |aying

cement slab across the nallah in about the second week of
June, 1963. The centering work to support and settle the
slab continued to remain in its position in the nallah till
about the first week of July, 1963.

The al | egati ons agai nst the appellant were these

First, the appellant prepared a plan for narrowing the
nallah in front of the respondent’s shop wi thout nmaking any
provi sion for the passage of additional rain water from the
Varal a | ake catchnent area

Second, the existence, of the centring work and the cenent
slab across the nallah constituted a grave obstruction
agai nst the passage of rain water through the nallah

Third, the appellant neglected and failed to see that the
passage of the nallah was kept free and unobstructed by work
of construction and debris for providing a safe passage of
the rain water which was likely to pass at the conmrencenent
of the nbnsoon season.

Fourth, in the normal course of the mobnsoon season, there
was heavy rain at Bhiwandi on the 5th, 6th and the 7th /days
of July, 1963. Because of the existence of centring work in
the nallah, the slab, wild shrubs and debris, the water
course was conpletely blocked and the rain water | which
collected in the catchnent area beyond the damand in the
Bbi wandi and N zanpur accurnul ated at the mouth of the slab
work to dangerous heights. This resulted in the whole  of
The area adj oi ni ng and surroundi ng the nallah being fl ooded.
The Hi gh Court found these facts :

The appellant had knowl edge in the nonth of April, 1963 of
the denolition of the Varala Dam above a height of 6 feet
above ground level. The appellant conpleted the |laying of
the slab between Teen Batti bridge and Habsanali bridge
after April, 1963 with the know edge of the denolition of
the Varala Dam The appel | ant narrowed
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the water-way near Teen Batti bridge to an extent that it
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was insufficient for discharge of water fromthe increased
catchnment area. because of the denolition. The appel | ant
with full know edge of the consequences narrowed the water
passage, put a slab on it and did not renmove the centring at
Lendi bridge. The appellant allowed accunul ati on of garbage
and debris so as to obstruct the passage of’ water.

The further findings are these.

The nallah runs fromsouth to north. The water carried by
it flows on to the creek at the northern end of the nallah

There are five bridges over the nallah. The portion of the
nal | ah which |ies between Habsanali bridge and Lendi bridge
was covered with concrete slab in 1963. Because of heavy
rain on the 4th, b5thand 6th days of July, 1963 was

accunul ated at the southern end of Habsanali bridge and
entered the surrounding area. Water was two feet deep in
the factory of the respondent. This state of affairs
continued for three days. The narrowing of the water-way
and putting a slab on-it at Habsanali bridge was ill-tinmed.
This should -have been commenced after the Varala Dam was
reconstructed. If the appellant wanted to proceed with this

wor k before the reconstruction of the Damsufficient water-
way shoul d have been provi ded for passage of water from a
catchment area of 0.9°sq. mles providing for a rain fall of
3 inch per hour. The centring work should have been renobved
before the nobnsoon. |In any case no trees, bushes debris or
garbage should have been allowed to be collected at the
centring of the slab so as to obstruct the free passage of
water. The retention of the centring, and the negligence in
not clearing the passage of debris was the principal cause
of the flood.

Section 167 of the Bonbay District Minicipal, ~Act confers
protection on the Minicipality in respect of anything in
good faith done or intended to be done. The expression
"done in good faith" has been defined i nthe Bonbay | Genera
Clauses Act, 1904 and in the General C auses Act, to ' mean,
done honestly, whether done negligently or not. The
qguestion, therefore, is, whether the Minicipality,, in the
present case, can be said to have acted honestly.

In Jones v. Cordon(l) Lord Blackburn pointed out the
di stinction between the case of a person who - was honestly
bl undering and’ careless, and the case of a person who has
acted not honestly. An authority is not —acting honestly
where an authority has a suspicion, that there is sonething
wong and does not nmeke further enquiries. Being aware  of

possible harm to others, and acting in spite thereof, is
acting with reckl ess disregard of consequences. It is worse
t han, negligence, for negligent action is that, t he

consequences of which, the | aw presunes to be present in the
m nd of the negligent person, whether actually it was there
or not. This legal presunption is drawn through the well
known hypot hetical reasonable man. Reckless disregard of
consequences and mala fides stand-equal, where the ‘actual -
state of mind of the actor is relevant. This is "so in the
eye of law. .,

(1) 2 A C 6l6.
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even if there might be variations in the degree of nora
reproach deserved by reckl essness and mal a fides.

The Bonbay, as also, the Central, CGeneral C auses Acts, help
only in so far as they lay down that negligence does not
necessarily nmean mala fides. Sonething nore than negligence
is necessary. But these Acts say "honestly" and so, for the
interpretation of that word, we have explained the |Iega
nmeani ngs above.

In the facts of this case we hold that the defendant was
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awar e of possible harmand yet cared to do nothing about it.
The action was, therefore, reckless, and therefore in the
eye of law nmala fide, and there fore unprotected by section
167 of the Act.

For these reasons the appeal fails and is disnissed. The
appel lant will pay costs.

Appeal dism ssed

P.B.R
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