http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 42

PETI TI ONER
STATE OF MAHARASHTRA ETC. ETC

Vs.

RESPONDENT:
SUKHDEO SI NGH AND ANR. ETC. ETC.

DATE OF JUDGVENT15/07/1992

BENCH
AHVADI, A M (J)
BENCH

AHVADI, A M (J)
RAMASWAMY, K

Cl TATI ON:
1992 AI'R 2100 1992 SCR (3) 480
1992 SCC' (3) 700 JT 1992 (4) 73
1992 SCALE (2)9

ACT:

Penal Code, 1860-Sections 302, 307 and 34-Prosecution
for nmurder of General Vaidya-Trial under TADA-Conviction and
death sentence by Designated Court-Validity of.

Penal Code, 1860-Sections 120B, 302, 307, 465, 468, 471
and 212 and Sections '3 and 4 of the Terrorist and D sruptive
Activities Act, 1985 and Section 10 of the Passport Act-
Charges under against  the -accused-Conviction and death
sentence of accused 1-and 5-u/ss. 302, 307, 34, IPC and
acquittal of other accused by Designated Court-Appreciation
of evidence by Suprenme Court-Findi ngs of Designated Court
approved.

Evi dence Act, 1872-Section 9- Test Identification
parade- After long lapse of time, first time in Court-
Evi denti al val ue of.

Evi dence Act, 1872-Sections. 3, 73-Appreciation of
evi dence- Evi dence regarding identity of author of docunent-
Expert opinion-Reliability of-Conparing docunents by Court-
Ef fect of-ldentification of accused-Evidential value of.

Code of Crimnal Procedure, 1973-Section 311-Statenents
recorded under-Evidential value of-Plea of guilt tantanount
to admi ssion of all facts constituting offence-Court’s duty.

Terrorist and Disruptive Activities Act, 1985-Sections
3(2)(i) or (ii) and 3(3) read with sections 120B, 465
468, 471, 419, 302, 307, 34, |PC Charged under-Procedure to
be adopt ed.

Code of Crimnal Procedure, 1973-Section 235(2) -
Conviction and death sentence pronounced on sane day-
Legality of.

HEADNOTE:

The Prosecution case was that on the orders of the then
Prime Mnister, the then Chief of the Armed Forces, GCenera
Vai dya, was assigned the task of flushing out militants who
had taken refuge in the

481
CGol den Tenple. Some mlitants were killed and a part of the
Col den Tenpl e was danaged in the Blue Star Operation

The mlitants vowed to avenge the deaths of their
col | eagues and to puni sh those who were responsible for the
descreation of the Golden Tenple. The then Prime Mnister




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 42

was assassi nated on 31.10.1984.

CGeneral Vaidya after his retirement on 31.1.1986
decided to settle down with his wife in Pune. As their
Bungal ow was under construction, they shared the bungal ow
occupi ed by anot her Mjor General in Pune.

On 26.5.1986, when Ceneral Vaidya and his wife shifted
to their new bungal ow, they were provided only the service's
of only one arnmed Head Constable for security duty.

On 10.8.1986, at about 10 a.m, General Vaidya with his wife
went for shopping acconmpanied with the securityman. Genera
Vaidya was driving the Car with his wife sitting in the
front seat to his left and the securityman sitting in the
near seat just behind her. After shopping, at about 11.30
a.m, while they were returning to their residence via

Raj endr asi nghj i Road, ~ General Vaidya, slowed down to
negotiate a turn to the right at the square in front of his
residence, at the intersection of Rajendrasinghji and

Abhi manyu Roads. At that point of time, a red Ind-suzuk

notor cycle cane parallel to the car on the side of Genera

Vai dya and- the person occupying the pillion seat of the
notor cycle fired three shots fromcl ose range at the head
of the deceased. Before his wife and securityman could
realise what had happened, General Vaidya slunmped on his
wife's shoulder. The notor cyclists drove away and could
not be located. /As General Vaidya |ost control over the
car, it surged towards a cyclist. The cycle came under the
car, and the car stopped at a short distance in front of a

conmpound wal | . The cyclist escaped by junping off the
cycl e. The injured  General Vaidya was carried to the
Command Hospital in a passing by green matador van, which
was fetched by the securityman. |In the Hospital Genera

Vai dya was del cared dead.

The securityman imediately inforned the L.1.B.  Ofice
about the incident and at the place of ~ the incident the
securityman’s format conplaint- was recorded by a Police
I nspector, and the investigation was commenced. A Panchnanma
of the scene of occurrence was drawn up by the Inspector in
the presence of witnesses and the enpty cartridges and other
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articles were recovered therefrom

On 7.9.1986, two persons riding a red Ind-Suzuki notor
cycle collied with a truck. They were thrown off the notor
cycle and sustained injuries. A bag containing arms and
amunition was also thrown off. They hurriedly collected
the spilled articles. when the people, who had collected
there went to assist them they behaved in an -abrasive
manner and one of them who was identified as accused No.1
raising his revolver threatened to shoot, which raised the
crowmd’s suspicion and the natter was reported to Police
I nspector of Pinpri Police Station. Police swng into
action and caused the arrest of the accused Nos.1  and 2.
They were charge-sheeted under section 307, IPC for that
incident. (Later they were convicted and sentenced for that
of f ence.) VWiile they were being taken in a jeep to the
Pinpri Police Station, the accused raised slogans of
"Khal i stan Zi ndabad" and proudly proclained that they were
the assailants of the deceased CGeneral Vaidya.

In the course of investigation it cane to |light that
apart from accused Nos. 1 and 2, other terrorists nanely
accused Nos. 3 to 5 and the absconding accused Nos. 6 to 9
were involved in the conspiracy allegedly hatched for
assassinating the deceased CGeneral immediately after his
retirement and on depletion of the security cover.

On 14.8.1987, the accused Nos. 1 and 2 others were
charge sheeted under sections 120B, 302, 307, 465, 468, 471
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and 212, 1PC, and sections 3 and 4 of the Terrorist and
Di sruptive Activities Act, 1985 and section 10 of the
Passport Act.

The Presiding Judge of the Designated Court held that
the prosecution failed to prove beyond reasonabl e doubt that
the accused before himand the absconding accused had
entered into a crimnal conspiracy to conmt the rmurder of
CGeneral Vaidya; that accused No. 5 was driving the notor
cycle wth accused No.1l on the pillion seat; that accused
No.1 fired the shots fromclose range killing General Vaidya
and injuring his wife who was seated next to him that the
crime in question was conmtted in furtaerance of the conmon
intention of accused No.1l and accused No. 5 to cause the
nur der of General Vaidya.

The Judge of the Designated Court convicted accused
No.1 wunder sections  302-and 307, IPC for the nurder of
CGeneral Vaidya and for

483
attenpting to take the life of his wife. Accused No. 5 was
convi cted under ~section 302 and section 307 read wth
section 34, I'PC. Accused Nos. 1 and 5 were sentenced to
death subject to confirmation of sentence by this Court.
They were also sentenced to rigorous inprisonment for 10
years for the offence under section 307. The substantive
sentence were ordered to run concurrently.  Accused 1 and 5
were acquitted of all other charges |evelled against them
Accused Nos. 2,3 and 4 were acquitted of all the charges
| evel | ed agai nst them

Accused 1 and 5.did not file any appeal against their
convi ctions by the Designated Court.

In the Death Reference No.1l of 1989 and in-the Crim nal
Appeal No. 17 of 1990, the State questioned before this
Court the correctness of the grounds on which the tria
Court acquitted the accused Nos. 2 to 4 of all the ' charges
| evel | ed against them and the acquittal of accused 1 and 5
of the other charges |evelled against them besides sections
302, 307/34, |PC

The State also subnmitted that the statenent of the
accused recorded under section 313 of the Code of Crimna
Procedure, 1973 was sufficient to prove their involvenment in
the commssion of the crine and such statenent al so
corroborated the prosecution case.

The accused contended that if there was no evidence or
ci rcunst ance appeari ng in t he prosecution evi dence
inmplicating the accused with the commi ssion of ~ the ~crinme
with which they were charged, there was nothing for the
accused to explain and their exam nation under section 313
of the Code was wholly unnecessary and inproper and should
be totally discarded and their admissions, if ‘any, wholly
ignhored; that since the conviction and sentence wer e
pronounced on the sane day, the capital sentence awarded to
the accused shoul d not be confirmed.

Dismissing the Crimnal Appeal and disposing of the
Death Reference, this Court, while confirmng the conviction
order and sentence passed by the Designated Court.

HELD : 1.01 No weight can be attached to such

identification nore so when no satisfactory explanation is
forthconming for the investigation officer’'s failure to
promptly hold a test identification parade. [501E]

1.02. The direct evidence, if at all, regarding the
identity of the persons
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who noved about in different assuned nanmes is either wholly
wanting or is of such a weak nature that it would be
hazar dous to pl ace reliance thereon wi t hout pr oper
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corroboration. The direct evidence regarding identity of
the culprits conprises of (i) identification for the first
time after a lapse of considerable time in Court or (ii)
identification at a test identification parade. |In the case
of total strangers, it is not safe to place inplicit
reliance on the evidence of witnesses who had just a
fleeting glinpse of the person identified or who had no
particul ar reason to renenber the person concerned, if the
identification is made for the first tine in Court. 1In the
present case it was all the nmore difficult as indisputably
the accused persons had since changed their appearances.

[ 506C E]

1.03 Test identification parade, if held pronmptly and
after taking the necessary precautions to ensure its
credibility, would Ilend the required assurance which the
court ordinarily seeks to act - on it. In the absence of such

test identification parade it would be extrenely risky to
pl ace inmplicit reliance on identification made for the first
time in Court after a long lapse of tine and that too of
per sons  who had changed their appearance. [506F]

Kanan & Ors. v. State of Kerala, [1979] 3 SCC 319,
relied on.

1.04. Before a Court can act on the opinion evidence
of a handwiting expert two things nust be proved beyond any
manner of doubt, nanmely, (i) the genuineness of the
speci nen/adm tted handwiting of the concerned accused and
(ii) the handwiting expert is a conpetent, - reliable and
dependabl e wi tness 'whose evidence “inspires confi dence.
[ 508B]

1.05 Evidence regarding the identity of the author of
any docunent can be tendered (i) by exam ning the person who
is conversant and famliar with the handwiting of such
person or (ii) through the testinobny of an expert who is
qualified and conpetent to make a conparison of the disputed
witing and the adnmitted witing on a scientific basis and
(iii) by the court conparing the disputed document with the
adm tted one. [509F]

1.06 Since the science of identification of handwiting
by conparison is not an infallible one, prudence denands
that before acting on such opinion the Court should be fully
satisfied about the authorship of the admitted witings
which 1is made the sole basis for conparison and the Court
should also be fully satisfied about the conpetence and
credibility of the handwiting expert. It is indeed true
that by nature and habit, over
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a period of tinme, each individual develops certain traits
which give a distinct character to his witings naking it
possible to identify the author but it nust at the sane tine
be realised that since handwiting experts are generally
engaged by one of the contesting parties they, consciously
or unconsciously, tend to lean in favour of an opinion which
is helpful to the party engaging him [509H 510A]

1.07 Wen one comes across cases of conflicting
opinions given by tw handwiting experts engaged by
opposite parties. It is necessary to exercise extra care
and caution in evaluating their opinion before accepting the
same. So courts have as a rule of prudence refused to place
inmplicit faith on the opinion evidence of a handwiting
expert. Normal Iy courts have considered it dangerous to
base a conviction solely on the testinmony of a handwiting
expert because such evidence is not regarded as concl usive.
Since such opinion evidence cannot take the place of
substantive evidence, courts have, as a rule of prudence,
| ooked for corroboration before acting on such evidence.
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True it is, there is no rule of law that the evidence of a
handwiting expert cannot be acted upon unless substantially
corroborated but courts have been slowin placing inplicit
reliance on such opinion evidence, without nore, because of
the inperfect nature of the science of identification of
handwiting and its accepted fallibility. There is no
absolute rule of |aw or even or prudence which has ripened
into arule of lawthat in no case can the court base its
findings solely on the opinion of a handwiting expert but
t he i mper f ect and frail nature of the sci ence of
identification of the author by conparison of his admtted
handwiting with the disputed ones has placed a heavy
responsibility on the courts to exercise extra care and
caution before acting on such opinion. Before a court can
pl ace reliance on the opinion of an expert, it nust be shown
that he has not betrayed any bias and the reasons on which
he has based his opinion are convincing and satisfactory.
It is for this reason that the courts are wary to act,
solely on the evidence of a handwiting expert; that,
however, ' does not nean that even if there exist numerous
striking —peculiarities and mannerisnms which stand out to
identify the witer the court will not act on the expert’s
evidence. |In the End it all depends on the character of the
evidence of the expert and the facts and. circunstances of
each case. [510B-Qd

1.08 A handwiting expert is a conpetent wi tness whose
opi nion evidence is recognised as  relevant under t he
provi si ons of the Evidence Act
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and has not been equated to the class of _evidence of an
acconplice. It would, therefore, not be fair to  approach
the opi nion evidence with suspicion but the correct approach
would be to weigh the reasons on which it is based. The
quality of his opinion would depend on the soundness of the
reasons on which it is founded. ~But the court cannot afford
to overlook the fact that the Science of identification of
handwiting is an inperfect and frail one as conpared to the
science of identification of finger-prints; courts / have,
therefore, been wary in placing inplicit reliance on such
opi ni on evi dence and have | ooked for corroboration but that
is not to say that it is a rule of prudence of genera
application regardl ess of the circunstances of the case  and
the quality of expert evidence. No hard and fast rul e can be
laid down in this behalf but the Court has to decide in each
case onits own nerits what weight it should attach to the
opi ni on of the expert. [513A-C]

Ram Narain v. State of U P., [1973] 2 SCC 86; Bhagwan
Kaur v. Maharaj Krishan Sharma, [1973] 4 SCC 46 and Muirari
Lal v. State of MP., [1980] 1 SCC 704, referred to.

1.09 Although section 73 specifically enmpowers the
court to conpare the disputed writings wi-t h t he
specimen/adnmitted witings shown to be genuine, prudence
demands that the Court should be extrenely slow in venturing
an opinion on the basis of nere conparison, nore so,  when
the quality of evidence in respect of specinmen/admtted
witings is not of high standard. [514F]

1.10 It is not advisable to venture a conclusion based
on such conparison having regard to the state of evidence on
record in regard to the specimen/admtted witings of the
accused Nos. 1 and 2. [514(F

1.11 Except for a couple of mnor contradictions there
i s nothing brought out in his cross-exam nation to doubt PW
16’s (Security man) testinony regarding identification of
accused No.1l as the person who fired the shots at Cenera
Vai dya. The presence of this witness at the time of
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occurrence cannot and indeed was not doubted. So also it
cannot be denied that he had an opportunity to identify the
assail ant. There is no serious infirmty in his evidence
which would cast a doubt as regards his identification of
accused No.1 [517(C

1.12 PW 14, the cyclist, did not notice an autorickshaw

but in court’s
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vi ew t hat cannot cast any doubt on the credibility of PW16.
Hs attention was rivetted at the car and the notor cycle
after he heard the shots and there was no need for him to
noti ce the autorickshaw. [518H]

2.01 Section 313 of the code is a statutory provision
and enbodi es the fundanental principle of fairness based on
the maxim audi alterampartem It is trite law that the
attention of the accused nmust be specifically invited to
i ncul patory pieces of evidence or circunstances laid on
record with a view to-giving himan opportunity to offer an
expl anation if he chooses to do so. The section inposes a
heavy duty on the court to take great care to ensure that
the incrimnating circunstances are put to the accused and
his response solicited. The words ‘shall question him
clearly bring out the mandatory character of the clause and
cast an imperative duty on the court and confer a
corresponding right on the accused to '‘an opportunity to
offer his explanation for such incrinmnating materia
appearing agai nst him [526H 527B]

2.02 The stage of exami nation of the ‘accused under
clause (b) of sub-section (1) of section 313 reaches only
after the witnesses for the prosecution have been exam ned
and before the accused is called on to enter upon his
def ence. At the stage of closure of the prosecution
evidence and before recording of statenment wunder  section
313, the judge is not expected to evaluate the evidence
for the purpose of deciding whether or not he should
guestion the accused. After the section 313 stage is over
he has to hear the oral submissions of counsel on the
evi dence adduced before pronouncing on the evidence. The
trial judge is not expected before he exam nes the accused
under section 313 of the Code, to sift the evidence and
pronounce on whether or not he woul d accept the evidence
regarding any incrimnating material to determ ne whether or
not to examne the accused on that material. To “do so
would be to pre-judge the evidence wthout hearing the
prosecution under section 314 of the Code. [527C E]

2.03 It is only where the court finds that no
incrimnating materials has surfaced that the accused nay
not be exam ned under section 313 of the Code. |If there is
mat eri al agai nst the accused he nust be exam ned. [527F]

2.04 In the instant case it is not correct to say that
no incrimnating material has surfaced against the' accused,
particularly accused No. 5, and hence the trial judge was
not justified in exam ning the accused under section 313 of
the Code. [527(F

488

2.05 Since no oath is adm nistered to the accused, the
statenments made by the accused will not be evidence Stricto
sensu. That is why sub-section (3) says that the accused
shall not render himself liable to punishnment if he gives
fal se answers. [527H]

2.06 The answers given by the accused in response to

his exam nation wunder section 313 can be taken into
consi deration in such inquiry or trial. This nuch is clear
on a plain reading of the above sub-section. Theref ore,

though not strictly evidence, sub-section (4) permts that
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it may be taken into consideration in the said inquiry or
trial. [528C

State of Maharashtra v. R S. Chowdhari, [1967] 3 SCR
708; Hate Singh v. State of Madhya Bharat, 1955 Crl. L.J.
1933 and Narain Singh v. State of Punjab, [1963] 3 SCR 678,
relied on.

Jit Bahadur Chetri v. State of Arunachal Pradesh, 1977
Crl. L.J. 1833 and Asokan v. State of Kerala, 1982 Crl. L.J.
173, di stingui shed.

2.07 The plea of guilt tantanounts to an admi ssion of

all the facts constituting the offence. It is, therefore,
essential that before accepting and acting on the plea the
Judge nust feel satisfied that the accused admits fact i.e.
ingredients constituting the offence. The plea of the
accused nmust , therefore, « be clear, unanbi guous and

unqual ified and the Court nust be satisfied that he has
understood the nature of the allegations nmade against him
and admts them The Court nmust act wth caution and
circunspection before accepting and acting on the plea of
guilt. Once these requirenents are satisfied the law permts
the Judge trying the caseto record a conviction based on

the plea of guilt. [If, however, the accused does not plead
guilty or the | earned Judge does not act on his plea he nust
fix a date for the examnation of the witnesses, i.e. the

trial of the case/; There is nothing in this Chapter which
prevents the accused from pl eading guilty at any subsequent
stage of the trial. But before the trial Judge accepts and
acts on that plea he nmust admi nister the sane caution unto
hinself. This plea of guilt may also be put forward by the
accused in his statenent recorded under section 313 of the
Code. [530B-D]

2.08 In the instant case, besides giving witten
confessional statenents, both accused No. 1 and accused No.
5 admitted to have been involved in the conmi ssion of nurder
of General Vaidya. It is pointed out that both the accused
have unm stakably, wunequivocally and w thout any
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reservati on whatsoever adnitted the fact that they were
responsi ble for the nmurder of General Vaidya.[530E]

2.09 Accused No. 1 did not nane accused No. 5 as the
driver of the notor cycle, perhaps he desired to keep him
out, but accused No. 5 has hinself admtted that he was
driving the nmotor cycle with accused No.1 on the pillion
seat and to facilitate the crinme he had brought the notor
cycle inline with the Maruti car so that accused No.1 rmay
have an opportunity of firing at his victim from close

quarters. There is, therefore, no doubt whatsoever that
both accused No.1 and accused No. 5 were acting in concert,
they had a common intention to kill General Vaidya and in

furtherance of that intention accused No.1 fired the 'fata
shots. [ 530F- G

2.09 The trial Judge was justified in holding that
accused No.1 was guilty under section 302 and accused No.5
was guilty under section 302/34, |PC [530H]

3.01 In the instant case, the accused were tried under
the section 3(2)(i) or (ii) and 3(3) provisions of TADA Act
and the Rul es made thereunder along with the of fences under
sections 120B, 465, 468, 471, 419, 302 and 307, |PC They
were also charged for the conmission of the aforesaid
offences with the aid of section 34, |IPC Under section
13(4) the procedure which the Designated Court nust follow
is the procedure prescribed in the Code for the trial before
a Court of Session. [531H 532C]

3.02 The Trial Judge took the view that since the
murder of Ceneral Vaidya was also on account of his
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i nvol venent in the Blue Star Qperation his case stood nore
or less on the sane footing and hence fell wthin ‘the

rarest of a rare’ category. This line of reasoning adopted
by the Trial Judge is unassailable. The accused persons had
no renorse or repentence, in fact they felt proud of having
killed General Vaidya in execution of their plan

[ 532H 533B]

Kehar Singh & Os. v. State (Delhi Admnistration),
[1988] 3 SCC 609, relied on.

4.01 The choice of sentence had to be nade after giving
the accused an effective and real opportunity to place his
ant ecedents, social and econom c background, mtigating and
extenuating circunstances, etc. before the Court, for
ot herwi se the court’s decision may be vul nerable. [533D0

490

Al laudin Man v. State of Bihar, [1989] 3 SCC 5;
Mlkiat Singh v.  State of Punjab, JT (1991) 2 SC 190
(Paragraph 18); Jumman Khan v. State of U P., [1990] Suppl
3 SCR| 398 and Kehar Singh & Ors., v. State, [1988] 3 SCC
609, referred to.

4.02. Having regard to the wel [ planned manner in which
they executed their resolve to kill General Vaidya they were
aware that there was every likelihood of the Court inposing
the extreme penalty and they would have, if they so desired,
placed material in their witten statenents or would have
requested the Court for tine when their statenments under
section 313 of the Code were recorded, if they desired to
pray for a lesser sentence. Their resolve not to do so is
reflected in the fact that they have not chosen to file and
appeal against their convictions by the Designated Court.
In the present case the requirenents of section 235(2) of
the Code have been satisfied in letter an spirit ~and no
prejudice is shown to have occurred to the accused. [ 535C]

4.03 The conviction of accused No.1 under section 302
and 307, IPC and accused No. 5 under sections 302 and 307,
IPC, both read with section 34, IPC and the sentence of
death awarded to both of themis confirned.

[ 535E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON : Death Reference Case
No. 1 of 1989.

W TH

Crim nal Appeal No. 17 of 1990.

From t he Judgnent and Order dated 21.10.89 of the Pune
Desi gnated Court in Terrorist Sessions Case No. 2 of 1987.

Al'taf Ahned, Additional Solicitor GCeneral, V.V.Vaze,
S.B. Takawane, S.M Jadhav, A S.Bhasme and Ms. A Subhashi ni
for the Conpl ai nant/ Appel I ant .

R S. Sodhi, Harshad Ninbalka, P.G Sawarkar and 1I.S.
Coel for the Accused/ Respondent.

The Judgrment of the Court was delivered by

AHVADI, J. GCeneral A S. Vaidya, the then chief of the
Ar med

491

Forces was, on the orders of the then Prime Mnister Snt
Indira Gandhi, assigned the difficult and delicate task of
flushing out mlitants who had taken refuge in the Colden
Tenple at Amitsar. during this operation, known as the
Blue Star Qperation, sonme nmilitants were killed and a part
of the CGol den Tenpl e known as Harnmi nder Saheb was danaged.
Both the then Prime Mnister Sm. Indira Gandhi and Genera
Vaidya had, therefore, incurred the wath of the Punjab
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mlitants for what they called the desecration of the Gol den
Tenpl e. They, therefore, vowed to avenge the deaths of
their colleagues and punish all those who were responsible
for t he danage to the Golden Tenpl e. After t he
assassination of Sm. Gandhi on 31st Cctober, 1984, it is
the prosecution case, they waited for GCeneral Vaidya to
retire on 3lst January, 1986 so that the security cover
which would then stand reduced may not be difficult to
penetrat e. After his retirement General Vaidya decided to
settled down in Pune in the State of Mharashtra.

After his retirenent on 31st January, 1986, GCenera
Vaidya and his wife Bhanumati |eft Delhi for Pune. As their
bungal ow at Pune was still under construction, they shared
bungal ow No.20 at Queens Garden, Pune, occupied by Major
General Y.K  Yadav. CGeneral Vaidya owned a Maruti Car
bearing Regi stration No. DI'B 1437 which reached Pune on the
next day i.e. 1lst February, 1986. Between 4th and 16th
February, 11986 Ceneral Vaidya and his wife went to Goa for a
brief ' holiday. They returned to Pune on 16th February,
1986. They continued to reside in the bungal ow occupi ed by
Maj or CGeneral Y. K. Yadav. ~CGeneral Vaidya was required to be
hospitalised from24th March-to 7th April, 1986 as he was
suspected to be suffering fromjaundice. During his stay in
bungal ow No. 20, Queens Garden, two Police Sub-Inspectors
were avail able on security duty, one for hinself and another
for WMjor GCeneral Yadav but after his discharge from the
hospital and on their shifting to their bungalow at 47/3,
Koregaon Park with effect from 26th My, 1986 only one arned

Head Constabl e, Ram Chandra Kshirsagar, was on security duty

with him Al t hough the name plate of General Vaidya was
di spl ayed on one of the two posts of the entrance gate to
bungal ow No. 20 at Queens Garden, no such name plate was
di spl ayed at bungal ow No. 47/3, Koregaon Park.

On the norning of 10th August, 1986, CGeneral Vaidya and
his wife left their bungal ow with the securityman Rancthandra
Kshi rsagar for shopping in their Maruti Car No. DI B 1437 at
about 10.00 a.m The car was being driven by General Vaidya
with his wife sitting in the front seat to his

492
left and the securityman sittingin the rear seat just
behind her. After the shopping spree was conpleted at about
11.30 a.m and while they were returning to their residence
via Rajendrasinghji Road, the car had to take a turn to the
right at the square in front of 18 Queens Garden at the
intersection of Rajendrasinghji and Abhi manyu roads. To
negotiate this turn GCeneral Vaidya who was driving the
vehicle sl owed down. At that point of time a red |nd-Suzuk
notor cycle came paralled to the car on the side of GCenera
Vaidya and the person occupying the pillion seat of the
notor cycle fired three shots fromcl ose range at the' head
of General Vaidya. Before his wife and securitynman could
realise what had happened, General Vaidya slunped on the
shoul der of his wife Bhanumati. The notor cyclists ‘drove
away and could not be |ocated. An auto-rickshaw passed by.
As General Vaidya lost control over the vehicle the car
surged towards a cyclist Diganber Gai kwad. The latter, in
order to save hinself, junped off the cycle. The cycle cane
under the Maruti Car and as a result the car stopped at a
short distance in front of a conmpound wall. | mredi atel y
thereafter the securityman stepped out of the vehicle and
went in search of sonme bigger vehicle to carry Genera
Vaidya to the hospital. A Geen Matador Van which was
passing by was fetched by the securityman in which the
i njured General Vaidya was carried to the Comrand Hospita
where he was decl ared dead.
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The securityman inmediately informed the L.1.B. Ofice
about the incident which informati on was received by Police
| nspect or Gar ad. On receipt of the information the
Commi ssioner of Police and his Deputy arrived at the
hospital and questioned the securityman who narrated the
incident to them Thereupon the securityman was asked to go
to the Control Room On reaching the Control Room he
received a nessage fromlnspector Mhite requiring him to
return to the place of the incident where his form
conpl ai nt was recorded by I nspector Mohite. A Panchnana of
the scene of occurrence was drawn up by Inspector Mhite in
the presence of witnesses and the enpty cartridges and ot her
articles were recovered therefrom

As stated earlier, the assailants of General Vaidya had
nmade good their escape fromthe scene of occurrence after
the incident. On 7th Septenber, 1986, two persons riding a
red I nd-Suzuki notor cycle collided with a truck. They were

thrown ~off the notor cycle and sustained injuries. A bag
contai ning arns and ammunition was al so thrown off but they
493

hurriedly  collected the spilled articles. Wen nenbers of
the public who had collected there imediately after the
accident went to assist themthey behaved in an abrasive
manner and one of them later identified as accused No. 1
Sukhdev Sing @ Sukha, raised his revolver and threatened to
shoot, which raised the suspicion of the crown pronpting one
Narayan Bajarang @ Pawar to report the matter to |[|nspector
Al Pat han of PRinpri Police Station. | nspector Pat han
swng it to action and along with 'the informant and his
staff menbers, including Sub-Inspector N nbalkar, went in
search of the two notor cyclists. |Inspector Pathan went to
t he pinpri Railway Police Station —and asked P.S. |
M K. Kadam of that Police Station to imediately go. to the
place of the accident and guard the same until | further
orders. | nspect or Pathan, on return, noticed two persons
passi ng by Vishal Tal kies and as one of themwas |inping his
suspi cion was aroused whereupon he drove his vehicle near
them and pounced on one of them later identified as accused
No.2 Nirmal Singh @N ma. Accused No. 1 Sukha tried to run
away but P.S.I. N nbal kar gave a chase and caught hold of
him and brought himto I nspector Pathan. Bef ore he was
overpowered, it is the prosecution case, that accused No.1
Sukha unsuccessfully tried to fire a shot at P.S. |
Ni nmbal kar to nake good his escape. It nay here be mentioned
that both accused No.1 and accused No.2 were charge-sheeted
under section 307, IPC, for that incident and wer e
ultimately convicted and sentenced.

After both accused No.l1 and accused No. 2 wer e

apprehended by Inspector Pathan and P.S.1. N nbal kar ' they
were searched and weapons like pistol and revolver /along
with Ilive cartridges were recovered fromthem They were

al so carrying certain papers concerning the red |nd-Suzuk

nmotor cycle and they too were attached. As a seizable crowd
had gathered on the road Inspector Pathan thought it wise to
cause the seizure menorandumto be recorded at the Pinpri
Police Station. The prosecution case is that while the two
persons were being taken in a jeep to the Pinpri Police
Station they raised slogans of "Khalistan Zindabad" and
proudly proclained that they were the assailants of Genera

Vaidya. After reaching the Police Station all the articles
which were found in the possession of these two persons were

attached wunder a seizure nmenorandum | nspector Pat han
suspected that the pistol which was found fromthem nmay have
been the weapon used for killing General Vaidya and hence he

sent the weapons as well as the cartridges attached fromthe




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 42

scene of occurrence to the Ballistic Expert who reported
that the cartridges found fromthe place
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where GCeneral Vaidya was shot were fired from the pisto
whi ch was recovered fromthe possession of these two persons
after their arrest on 7th Septenmber, 1986. |In the course of
investigation it cane to light that besides accused Nos.1
and 2 certain other persons described as terrorists,
nanmely, accused No.3 Yadvinder Singh, accused No.4 Avtar
Si ngh, accused No.5 Harjinder Singh and absconding accused
Sukhm nder Singh @Sukhi, Daljit Singh @Bittoo @ Sanjeev
Gupta, Jasvinder Kaur, and Baljinder Singh @ Raju were
i nvol ved in the conspi racy al | egedl y hat ched for
assasi nating General Vaidya imediately after his retirenent
and on depletion of the security cover. Accused Nos.1 and 2
and others naned herei nabove were charge sheeted on 14th
August, 1987 under sections 120B, 302, 307, 465, 468, 471
and 212, IPC sections 3 and 4 of Terrorist and D sruptive
Activities Act, 1985, hereinafter called ‘' TADA', and section
10 of the Passport Act.

In regard to the charge of conspiracy, forgery, etc.
the prosecution case is that abscondi ng accused Sukhi hired
a flat sonetinme in October-Novenber 1985 at 7, Antop Hill,
Bonbay. Thereafter ‘he came to Pune and stayed in Dreanl and
Hotel in the assumed nane of Rakesh Sharma. On January 26,
1986 he shifted to and registered hinself as Ravi ndra Sharnma
in Hotel Gulnohar on the pretext that he was visiting the
city for business purposes. He was acconpanied by another
person. They gave a fal se address that they were residents
of 307, On Apartnents, Bonbay. VWile in Pune an
adverti senent appeared in the local daily Maharashtra Herald
offering a flat No. G 21, Salunke Vihar, Pune on hire. This
flat was in the possession of Mijor A K Madan and' he was
desirous of letting it out to repay theinstalnments of the
loan taken for meeting the construction cost of the said
flat. He had entrusted this work-of finding a suitable
tenant to one V.R Hallur and had given a Power of /Attorney
to himfor that purpose. The said V.R Hallur approached the
Estate Agents Bhavar Sanghavi and disclosed that he was
desirous of letting out the flat on a rent rangi ng between
Rs. 1200 and Rs. 1500 with a deposit ranging between Rs.
12,000 and Rs. 15,000. The Estate Agents published an
advertisenent in the | ocal newspaper Maharashtra Herald, in
consequence whereof one person identifying hinself as
Ravi ndra Sharnma approached the Estate Agent and finalised
the deal by paying Rs. 15,000 in cash as deposit and
agreeing to pay rent at the rate of Rs. 1500 per nmonth and
went on to pay advance rent for three nonths i.e. Rs. 4500
to the said V.R Hallur. The deal was closed on  30th

January, 1986. It is the prosecution case that this/ flat
was
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fired as the conspirators needed an operational based in
Pune to facilitate the killing of General Vaidya.

The prosecution case further is that on 3rd May, 1986
the 7, Antop Hill flat at Bonbay was rai ded and besi des arns
and amunition an English novel Tripple was found on the
cover page whereof someone had scribbled the nunber of
CGeneral Vaidya’s maruti Car. Clothes of different sizes
were also found indicating the presence of nore than one
person. On 8th May, 1986 an Ind-Suzuki notor cycle bearing
No. MFK 7548 was purchased in the nane of Sanjiv Gupta from
its owner Suresh Shah through R V. Antapurkar, a salesnan
Accused No.1 is reported to have lived in Hotel Ashirvad,
Pune on 9th June, 1986. Accused No.1l lived in Hotel Amr in
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Room No. 517 on 11th June, 1986, in Hotel Jawahar in Room
No. 206 on the next day and in Hotel Mayur in Room No. 702
on 13th June, 1986. On the sane day he is shown to have
stayed in Hotel Commando, Bandra, Bonbay in Room in 402.
The Uni on Bank robbery took place on that day. The not or
cycle was sent for servicing on Ist July, 1986. Sukhi |eft
for U S. A on a forged passport on 14th July, 1986 and was
arrested there. According to the prosecution they lived in
different hotels in different assunmed names for drawing up a
plan to kill General Vaidya.

Now we enter the crucial stage. According to the
Prosecution, in pursuance of the conspiracy hatched to kil
Gener al Vai dya, Accused Nos.1l, 2 and 5 left Anbal a
cantonment for Doorg on 3rd August, 1986 by 138 uP
Chhatisgadh Express. The formfor reservation of sleeper
berths dated 29th July, 1986, Exh. 700, is alleged to have
been filled by Accused No.1, of course in an assumed nane.
They reached Doorg on 5th August, 1986 and |left for Bonbay
on the next day by Gtanjali Express. From Bonbay the
prosecution all eges that they went to Pune. Prosecution has
al so tendered evidence to showthat on 9th August, 1986,
accused Nos. 1 and 5 made inquiries concerning the
wher eabout s of a retired mlitary of ficer in t he
nei ghbour hood of General  Vaidya. After  acconplishing the
task accused No.1l returned to Bonbay by 7.30 p.m and stayed
in Hotel Neelkanth, Khar, in the assuned nane of Pradeep
Kumar . On 6th Septenber, 1986, accused Nos.1 and 2 are
stated to have stayed in Hotel Dalnond, Bandra, Bombay, in
the assuned nanes of Ravi Cupta and Sandeep ' Kumar before
their arrest at Pune on 7th Septenber, 1986 by |nspector
Pat han. This, in brief, are the broad outlines of the
al l eged conspiracy perpetrated by the accused persons and
the abscondi ng accused to kil
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General Vaidya. To prove these circunstances a |arge nunber
of docunents and ocul ar testimony of several w tnesses camne
to be tendered by the prosecution before the Designated
Court.

The investigation revealed that on the date of the
incident the notor cycle was driven by -accused No. 5
Harjinder singh @Jinda with accused No.1 Sukhdev Singh @
Sukha in the pillion seat. The shots were fired by accused
No.1l fromthe pillion seat at close range after accused No.5
had brought the nmotor cycle in line with the front w ndow of
the driver’'s seat of the Maruti Car. The wi ndow pane was
| owered and General Vaidya was at the steering wheel with
his right el bow resting on the wi ndow and the hand hol di ng
the top of the car. As stated earlier, three ' shots were
fired in quick succession and before Bhanumati and the
securityman could realise what had happened the /notor
cyclists made good their escape. Had it not been for the
accident which took place on 7th Septenber, 1986 in | which
the said motor cycle was involved the police would have been
groping in the dark to nab the perpetrators of the crine.
Accused Nos.2, 3 and 4 were put up for trial as co-
conspirators. The other co-conspirators could not be placed
for trial as they could not be traced since they were
abscondi ng. Al the five accused denied the charge and
clained to be tried. However, after the charge was framed
accused No.1l Sukhvinder Singh @ Sukha expressed his desire
on 19th Septenber, 1988 to nmake a statenent before the Court
admtting to have killed General Vaidya. He made the
statement in open Court and the | earned Presiding Judge of
the the Designated Court, Pune gave himeight days'time to
refl ect and make a detailed witten statenent thereafter, if
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he so desired. On 26th Septenber, 1988 when the accused
were once again arraigned before the Designated Court
accused No.1l subnitted a witten statenent, Exh. 60-A
admitting to have fired four bullets at CGeneral Vaidya and
to have killed him He also stated in that statenent that
he had accidentally injured Bhanumati Vaidya although he did
not intend to do so. According to himsince she was sitting
close to GCeneral Vaidya one of the bullets strayed and
caused injury to her. So far as accused No.5 Harjinder
Singh @Jinda is concerned, he, in his statenent recorded
under section 313 of the Crimnal Procedure Code, 1973,
admtted that he was the person driving the black (not red)
| ndu- Suzuki notor cycle with accused No.1 in the pillion
seat. It was he who brought his notor cycle wth accused
No.1 in the pillion seat. It was he who brought his notor
cycle inline with the Maruti. Car driven by CGeneral Vaidya
to facilitate accused No.1 Sukha to shoot the Ceneral. It
was only  thereafter that accused No.1 fired the bullets
whi ch caused the death of
497

General Vaidya:

The |earned Presiding Judge of the Designated Court,
Pune, franed the points for determi nation and cane to the
conclusion that the prosecution had failed to prove beyond
reasonabl e doubt /that the accused before him and the
abscondi ng accused had entered into a crimnal conspiracy to
conmit the nurder of Ceneral Vaidya.  He, however, cane to
the concl usion that accused No.5 was driving the nmotor cycle
with accused No.1 on the pillionseat and it was the latter
who fired the shots fromclose range killing General Vaidya
and injuring his wife who was seated next to him - He cane
to the conclusion that the crime in question was conmitted
in furtherance of the comon intention of ‘accused No.1 and
accused No.5 to cause the murder of General Vaidya. 'He also
cane to the conclusion that the said two accused @ persons
were guilty of attenpt to commt the nurder of Bhanumati in
furtherance of their common intention. After a detailed and
el aborate judgnent running into over 300 typed pages, the
| earned judge of the Designated Court, Pune, convicted
accused No. 1 under sections 302 and 307, |PC for the nurder
of General Vaidya and for attenpting to take the life of his
wi fe Bhanumati. He convicted accused No.5 under section 302
and section 307, both read with section 34, |PC He
sentenced both accused No.1 and accused No.5 to death
subject to confirmation of sentence by this Court. For the
of fence under section 307 he sentenced both accused No.1 and
accused No. 5 to rigorous inprisonment for 10 years. Bot h
the substantive sentences were ordered to run concurrently.
He acquitted both accused No.1l and accused No.5 of all/ the
other charges levelled against them So far as  accused
Nos.2, 3 and 4 are concerned he acquitted themof ~-all the
charges |l evell ed against themand directed that they be set
at liberty at once.

The facts of which we have given a brief resune nake it
crystal clear that broadly speaking the prosecution case has
two elenents, the first relating to the charge of crimna
conspi racy and the wvarious crimnal acts done in
furtherance thereof and the second relating to the actua
mur der of General Vaidya. The prosecution has also invoked
sections 3 and 4 of TADA

Now according to the prosecution as soon as it becane
known to the nilitant that General Vaidya planned to settle
down at Pune after his retirement fromArny service, wheels
began to nmove to kill himas soon
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as the security cover available to himwas reduced. The
prosecution tendered evidence, both oral and docunentary, to
show that the conspiracy was hatched between 23rd January
1986 and 3rd My, 1986. The first step taken in this
direction was to hire a flat in Block No. G 21, Salunke
Vi har, Pune, to create an operational base to work out and
i npl enent the alleged crimnal conspiracy. This flat was
hired by one Ravindra Sharna whomthe prosecution identifies
as abscondi ng accused Sukhi. Now according to the
prosecution after acquiring this base, Sukhi left the
country on 14th July, 1986 and did not participate further
in the execution of the alleged conspiracy. Accused No.?2
Nirmal  Singh becane privy to the conspiracy |later on. To
prove this part of the prosecution case evidence has been
tendered to show that two persons Raj Kumar Sharna and
Rakesh Sharma came and stayed in Hotel Dream and, Pune, from
23rd to 26th January, 1986 and contacted various estate
agents on tel ephone, including PW20 B.D. Sanghvi, partner
of Ms. Estate Corporation, Pune, with a viewto hiring a
flat in__Pune. The absconding accused Sukhi, it is
contended, had stayed in that hotel under assunmed nane of
Rakesh Sharma. PW 3 Rajender Tulsi Pillai has been exani ned
to show that thereafter the said accused Sukhi and his
conpanion shifted ‘to Hotel ulnmohar on the 26th at about
2.20 p.m and stayed'there till 10.00 a.m of the 29th.
Therefore, according to the prosecution Rakesh Sharma and
Ravi nder Sharma were one and the “sane person and the
evidence of the ‘handwiting expert- PW 120 M K. Kanbar
establishes that the said person was none other than the
abscondi ng accused Sukhi. The entries identified as Q3 and
Q4 from the register of Dreanmland Hotel and Q5 and Q6
from the register of Gl nohar Hotel are, in the opinion of
PW 120, to be of Sukhi. It is indeed true that while
di scussing this part of the prosecution evidence the |earned
trial judge has conmitted certain factual errors and has
wongly read the evidence as if PW120 had opined that the
said entries were made by accused No.1l Sukha. That is
probably on account of similarity of nanes; he seens to have
substituted Sukha for Sukhi. W have, however corrected
this error while appreciating the  prosecution evi dence.
But is nmust be renenbered that because Sukhi had fled from
the Country he could not be produced for identification by
the hotel staff. No one has, therefore, identified him as
Rakesh Sharma or Ravi nder Sharma. The question of identity,
therefore, rests solely on the evidence of the ~handwiting
expert PW 120.

Then we come to the evidence of PW20 B.D. Sanghvi and
PW 22 G H Bhagchandani who figured in the (transaction
concerning the letting
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out of the G 21, Salunke Vihar flat at Pune, to one Ravi nder
Shar na. According to the prosecution this Ravinder  Sharma

had met PW20 and it was PW22 who had shown the flat to
hi m Both these w tnesses had, therefore, an occasion to

see Ravinder Sharma fromclose quarters. It was in their
presence that the said Ravinder Sharma had signed the
agr eenment to lease on 27th January, 1986. PW 104

V.R Hal lur, the Power of Attorney of Mjor Madan and PW 105
R J. Kul karni  who has contacted PW20 were also concerned
with the said deal. The evidence of PW 65 D.B.Bhagve
reveal s that one Ravi nder Sharma had purchased a bank draft
of Rs. 15,000 from the Bank of Baroda, Pune, on 25th
January, 1986 in the nane of Neelam Madan. The | ease
documents are at Exh. 598 and 599. Fromthe evidence of the
aforestated wtnesses it is established that a person who
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gave his nanme as Ravinder Sharma had contacted them for
hiring the flat and the deal with finalised, paynents were
made and docunments executed between the 24th and 27th
January, 1986 at Pune. The question is who was this
Ravi nder  Shar ma? Once again there is no direct evidence
regarding his identity but the prosecution places reliance
on the opinion evidence of the handwiting expert PW120 who
has deposed that all these docunents are in the handwiting
of the abscondi ng accused Sukhi

From the above evidence what the prosecution can at
best be said to have established is that the person who
signed the register of Dreanml and Hotel as Rakesh Sharma and
the register of @l nohar Hotel as Ravinder Sharma and the
person who signed the | ease docunents pertaining to G21
Sal unke Vi har flat as Ravinder Sharma was one and the sane
person because according to the evidence of PW 120 the
handwitings tally but the identity of that person has got
to be established by conparing the said handwiting with the
undi sputed handwiting of the suspect. The prosecution
seeks to ‘attribute the authorship of the aforesaid docunents
to the abscondi ng accused Sukhi- but since the specinen or
adnmtted handwiting of Sukhi® coul d not be secured, as he
had fled from this country to U S A even before the
conspiracy canme to/light, the nere opinion evidence of PW
120, even if acceptedas its face value, is not sufficient
to establish the identity of the author if those docunents.
W will have to see if this missinglink is supplied by
ot her evidence on record. W nmay al so hasten to add that at
this stage we are not exam ni ng-what val ue can he attached
to the evidence of PW120. The find of the original bill of
Hot el Gul mohar, Exh. 92A, fromthe G 21, Sal unke Vihar flat
after the arrest of accused Nos.1 and 2 does not inprove the
matter for that by itself cannot prove
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that the absconding accused Sukhi was the author of the
docunents relied on. none of these w tnesses, not even PW
62 Kantilal Shah, has identified him even from  his
phot ograph. So also the fact that the said person, whoever
he was, had given a fal se and bogus Bonbay address of 307,
On Apartnents, Borivali or that the -handwiting of some
person who had stayed in yet another assuned nane .in
different hotels of Pune, Ahmedabad and Bhavnagar is of no
help to establish the identity. Even though the entries
Exh. 416 and 417 have been relied upon the two tel ephone
operators of Dreanl and Hotel were not examned. ~That ~being
SO t he prosecution evidence falls foor short for
establishing its case that all these entries were made by
the abscondi ng accused Sukhi

Then we come to the evidence in regard to the
activities at the Antop H Il flat, Bonbay, belonging to PW
49 Sadanand Gangnai k. According to himhe had let the flat
to Makhni Bai but since she has not been exanmined the
further 1link is not established. As pointed out earlier
according to the prosecution, that flat too was hired by the
abscondi ng accused Sukhi sonetinme in Cctober-Novenber 1985
and the sane was raided on 3rd May, 1986. Evi dence was
tendered by the prosecution with the avowed purpose of
showi ng that a group of terrorists were in occupation of the
said flat and when the sane was raided certain incrimnating
evidence was found and attached therefrom One such
i mportant piece is stated to be a novel in english entitled
Tripple on the cover page whereof sonmeone had scribbled in
pencil the nunber of General Vaidyas' Car DI B-1437. On the
basis of the docunents referred to in the precedi ng
par agraph, the handwiting expert PW120 says that the
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scribe of this nunber is the very person who happens to be
the author of the aforesaid docunents. But this piece of
evi dence suffers fromthe very sane handicap fromwhich the
other evidence suffers in regard to the identity of the
aut hor of this document also. Besides, PW48 H S. Bhullar
has contradi cted hinmself on the authorship of the witing on
the cover page of the novel Tripple. 1In his exam nation-
in-chief he said it was in the handwiting of Sukha but on
this point he was cross-exanmned by the prosecution to
extract a statenent that it was witten by Sukhi. The idea
was to establish contact between Sukhi and Sukha so that the
former can be connected with the crinme with the aid of
section 120B, |.P.C. From the fact that clothes of
different sizes were recovered fromthe said flat it was
argued that several persons were in occupation of the flat.
The find of three live and one enpty cartridges was a
ci rcunmst ance projected by counsel to support his say that
the flat was
501

used for 'illegal purposes.

From the above facts it is not possible to infer that
Sukhi and Sukha were in occupation of the flat. This gap is
sought to be filled through PW48 H S. Bhullar who clainms to
be a friend of the inmates of the flat. This wi tness
deposes to have /taken three prostitutes to the flat to
satisfy the sexual urges of Sukhi, Sukha and another who
were living therein. Now this witness is- said to have
identified Sukha 'in Court. Exh. 318 dated 8th Decenber,
1988 is an application given by accused No. 5 Jinda all eging
that when he and Sukha were being taken to Court they were
shown to the prosecution w tnesses. Before we exanmine this
allegation it is necessary to bear in mnd that PW 48 was
apprehended by the police on 10th May, 1986 and was ' booked
as a co-accused but was |later released and used as a
witness. Geat care nust be exercised before acting on such
a belated identification in Court by a witness who cannot be
sai d to be an i ndependent and unbai sed per son
Corroboration is sought to be provided through ‘the naid
servant PW49 Lalita who was working in the flat. She too
had identified the accused in Court only. She was candid
enough to accept the fact that the accused Sukha and Jinda
were shown to her and PW48 when they were being taken to
Court. This adm ssion nullifies the identification of the
two accused by these two witnesses in Court. No weight can
be attached to such identification more so when no
sati sfactory expl anati on is forthcom ng f or t he
i nvestigation officer's failure to hol d a t est
identification parade. So also PW50 Hira Sinha, one of the
prostitutes, also identifies himin Court but she too was
not called to any test identification parade to identify the
inmates of the flat. She too admits that Sukha was shown to
her when he was in the | ock-up. The other prostitute Jaya
who is said to have had sex with Sukha was not called to the
wi tness stand though she attended Court. Wen PW50 could
not identify the person with who she had sex what reliance
can be placed on her identification of Sukha in Court after
a lapse of alnpst two years? Besides, it is an adnmitted
fact that there was considerabl e change in the appearance of
the accused, earlier they were clean shaven and later they
were attired |ike sikhs making identification all the nore
difficult. No neighbour, not even the |aundryman, was
examned to establish their identity. 1In this state of the
evidence if the learned trial judge was reluctant to act on
such weak evidence, no exception can be taken in regard to
hi s approach.
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Reliance has been placed on the evidence of PW 46

Jagdi sh Bhave
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a policeman, who deposes that he had gone to the flat at
10.00 a.m to make inquiries, was pulled in and | ocked up in
the lavatory on 3rd May, 1986. He identifies accused No.1
Sukha as the person who had pointed a forei gn nmake revolver
at his neck. He also clains to have identified himat the
test identification parade as well as in Court. In regard
to the identification at the test identification parade,
there is sone discrepancy as he seens to have initially
identified a wong person. He had also seen him in the
| ock-up before the identification parade. Lastly, he clains
he had managed to secure help by breaking the gl asspanes of
the rear ventilator of the lavatory. Now PW 49 Lalita
deposes that she was in the flat till 11,00 a.m If this
witness was |ocked up and he had raised an alarm PW 49
lalita would certainly have | earnt about the sane but she is
totally silent about the sane. If the glasspanes were
broken ~a note thereof would have been taken in t he
panchnana. Atleast PW158 PSI George would have spoken
about the sane. Besides the story given by PW46 cannot be
said to be a natural and credible one. The prosecution
tried to contend that PW49 Lalita being an illiterate woman
was nmaking a mstake on the tinme factor. W have no reason
to so believe. Even if there is any  doubt the benefit
thereof would go to the defence. PW 155 “MV.Milley who
arranged the test identification parade for PW46 supports
hi m But the prosecution does not explain why I|nspector
Ratan Si ngh and Sub-1lnspector Govind Singh and the |aundry
man were not exam ned.  Sub-lnspector Govind ~Singh would
have expl ai ned why he could not identify accused No.1l at the
test identification parade if he had been called to the
witness stand. To us it seems PW46 was put up to ‘supply
the |lacuna regarding the involvenent and identification of
accused No.1 in particular.  The learned trial judge was
right in pointing out that several independent w tnesses had
not been exam ned and the prosecution staked its claimon an
artificial and unnatural story found unacceptable put forth
in the testimony of PW49 Lalita. Even the -identification
of accused No.1 Sukha by PW46 Jagdish does -not carry
conviction and is of no avail to the prosecution

Fromthe flat during the raid three live and one  enpty
cartridges were found. One live cartridge was of .32" bore
while the other two live cartridges were of-.38" bore. The
enpty cartridge was of .38" bore. These  were forwarded
along with the revol ver which was found from accused No.2 on
7th Septenber, 1986 at Pune, to PW 125 M D.Asgekar,. the
ballistic expert. This witness has deposed that the  enpty
cartridge was fired fromthe revolver found from  accused
No. 2, which weapon, it was said, was used
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in the Union Bank robbery. It is further his say that the
live pistol cartridge .32" bore was simlar to the one used
in General Vaidya's assassination. True it is, the |earned
trial judge has overl ooked this evidence. W wll consider
the inpact of this evidence at a | ater stage.

A Brylcream bottle, Article 83, was found in the flat.
PW 150 Vijay Tote lifted the fingerprint on that bottle
whi ch was | ater conpared by PW122 AR Angre, Fingerprint-
expert, wth the fingerprint of accused No. 1 Exh. 607 and
was found to tally. PW 107 S.V.Shevde, Director of
Fi ngerprint Bureau proves this fact.

The next circunstance relied upon concerns the
purchase of a red Ind-Suzuki notor cycle MFK 7548 on 8th
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May, 1986 through PW 18 Anantpurkar from PW 23 Suresh Shah

the allottee. This notor cycle was |ater serviced on 1st
July, 1986 by PW 39 Pinmpal nekar. The notor cycle was
purchased in the nane of Sanjeev CGupta, a nane allegedly
assuned by abscondi ng accused Daljit Singh alias Bittu. The
evidence of PW 12 Trinbak Yeravedkar shows that it was
registered in the RT.O in the nane of S. B.Shah and was
then transferred in the nanme of Sanjeev Gupta. PW76, a CBI
of ficer had attached the free service coupon Exh. 187 and the
requisition slip Exh. 259. Neither bears any signature of
the police officer or panch witness in token of being
attached. The papers concerning a nmotor cycle bearing the
nane of Sanjeev CGupta are stated to have been recovered of
7th Septenber, 1986 from Sukha and Nimma after their arrest
following an accident. ~Since, according to the prosecution

the said motor cycl e was used for murdering General Vaidya
and was later recovered fromthe accident site on 7th
Septenber, 1986, it was argued that there was conspiracy
preceding 'the said nmurder. The owner’'s nmanual, Article 10,
was found from G 21, Sal unke Vi har, Pune, but that does not
bear any nane of even the registration nunber of the

vehi cl e. The find of such-a docunent, assuming it was
really there and was not planted as subnitted by the defence
counsel , cannot advance the prosecution case. Another |ink

whi ch the prosecution tried to establish was that this notor
cycle was seen parked in the garage allotted to the occupant
of G 21, Salunke Vihar flat. This fact is proved through PW
24 Vidyadhar Sabnis. PW25 Lt. Col. Basanti Lal, occupant
of G 23 flat, however, states that since the garage allotted
to him was being used for preparing his furniture in the
nonth of May 1986, he was using the garage allotted to G 19
or G21 flat holders for parking his car. Al “that his
evi dence shows that in the nonth of May 1986 one person
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had cone inquiring about the occupants of G 21 flat and as
the flat was | ocked he had | eft a nessage which this wtness
says he had slipped through the/gap in the door /of that
flat. This is neither here nor there. Then he states that
he had seen a red Ind-Suzuki notor cycle parked near the
garage of G 21 flat on the 9th or 10t h of August, 1986. PW
26 Prakash Sabal e, a nei ghbour residing in Anand Apartnents,
was called to depose that sonetine in June 1986 he had seen
a red |Ind-Suzuki parked in the garage of G 21 flat. The
evidence of this witness conflicts with that of PW 25 who
has stated in no uncertain terms that he was parking his car
in the said garage. Was there any particular reason for
these witnesses to take note of the red col oured ~1nd-Suzuki
not or cycl e? No reason has been assigned by the w tnesses or
the investigating officer. Such red Ind-Suzuki notor cycles
were not an uncommon sight in the city of Pune, atleast none
says so. The evidence tendered by the prosecutionin this
behal f betrays a | aboured attenpt to connect the inmates of
G 21 flat with the purchase of a red |Ind-Suzuki notor  cycle
since it was subsequently involved in an accident on 7th
Sept enber, 1986 and accused Sukha and Nimma were found using
the sane. No attenpt was made to establish the identity of
Sanj eev Gupta even through photographs.

PW 27 Hanuman Kunjir, a newspaper vendor, was exani ned
to prove that he supplied the Indian Express newspaper to
the occupants of G 21 flat. He discontinued supplying the
newspaper when he found that the earlier issues which he had
left in the door-gap had not been collected by anyone and
there was no gap through which he could push-in the
newspaper . Once he had found the door open and recovered
his dues under receipt Exh. 218.No attenpt has been made
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to establish the identity of the person who asked him to
supply the newspaper or the person who paid the amunt of
Rs.40 for which he gave the receipt Exh. 218. Hence his
evidence is of no use to the prosecution

The prosecution alleges that Sukhi left India on 14th
July, 1986. The abscondi ng accused Bittu and accused No.1
Sukha had al so secured fal se passports in fake nane. Sukha is
said to have taken out a passport in the nane of Charan
Si ngh. No expert opinion was tendered though the
handwiting expert was exani ned to show that the application
for passport was tendered by Sukha in the assunmed name of
Charan Singh. The learned trial judge also points out that
the photograph seens to have been tenpered with and ex-facie
rai ses a grave suspicion regarding the circunstances in
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whi ch and the point of tinme when it came to be affixed. PW
55 S. S. Kehlon has - signed the index card of Charan Singh’s
application. PW54 Raj Rani Ml hotra deposes that nothing
adverse was reported by the CID officers in respect of
Charan Si'ngh. The passport was, therefore, issued to Charan
Singh. Fromthe above evidence it is difficult to ascertain
who tanpered with the photograph. Even PW 70 Rajkumar
Mttal who dealt with the index card did not find anything
suspicious at that tinme. PW 77 Kulbhusan Sikka had
del i vered the passport to Shashi Bhushan who was authorised
by Charan Singh to receive the sane. From the above
evidence and particularly lack of expert evidence it is
difficult to conclude that accused No.1 Sukha had comitted
forgery to secure a passport to |eave I'ndi a. The
prosecution has tried to showthat Sukhi obtained a passport
in the name of Sunil Kunmar, Bittu obtained a passport in the
nane of Harjit Sidhu and Sukha tried to obtain a passport in
the name of Charan Singh. It is true that Sukhi left India
on 14th July 1986, may be on a forged passport. So also we
may assume that Bittu obtai ned a fal se passport and so did
Sukha. This by itself will not ~establish a firm 1link
between the three as co-conspirators. As stated earlier
none in the passport office suspected anything ‘shady in
regard to Charan Singh's application for grant of  passport.
It seenms that only after the passport was issued sone
tampering was attenmpted. The manner in which the photograph
is pinned raises suspicion. Wwo did it is the question?
There is no evidence in this behalf. There is nothing on
record, except suspicion, that accused No.1l was privy to-it.
In the absence of reliable evidence it is unwise to act on
nmere suspicion. We. therefore, cannot find fault with the
approach of the learned trial judge so far as this part of
the prosecution case in concerned.

One further fact on which the prosecution places
reliance in support of its’ case of crimnal conspiracy is
that accused Nos. 1, 2 and 5 travelled by Chhatisgarh
Express from Anbala to Doorg between 3rd August, 1986 and
5th August, 1986 and from Doorg to Bonbay by G tanjal
Express in assunmed nanmes. Apart fromthe oral evidence  of
PW 126 to 135 and 151, the prosecution has placed strong
reliance on the reservation forms Exh. 700 and 701
purporting to be in the handwiting of accused No.1 Sukha.
There is no direct evidence as adnittedly they had travell ed
in assuned nanes and none has identified them Thus the
only evidence is the opinion evidence of the handwiting
expert PW120 to the effect that the reservation forns are
in the handwiting of accused No.1 Sukha. While in Bonbay,
the accused No. 1 is stated to have given his clothes to
Lily Wiite Dry-
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cl eaners on 7th August, 1986 and received themfrom PW 89
Deepak Nanawani on the next day. PW30 Arjun Punjabi has
proved the two tags of the said |laundry found from G21
Sal unke Vi har flat when the sane was searched. But the said
evi dence cannot be of nuch use unless the identity of the
person who delivered and received back the clothes is
est abl i shed. Here also the prosecution relies on the
evidence of the hand-witing expert to show that accused
No.1 had witten his nane (assuned nane) on the bil

prepared at the tine the clothes were delivered for dry-

cl eani ng.
From the facts discussed above it becomes clear that
the direct evidence, if at all, regarding the identity of

the persons who noved about in different assunmed nanes is
either wholly wanting or is of such a weak nature that it
woul d be hazardous to place reliance thereon w thout proper
corroborati on. As pointed out-earlier the direct evidence
regar ding identity of the culprits conprises of (1)
identification for the first time after a |apse of
considerable tine in Court or (ii) identification at a test
identification parade. |n the case of total strangers, it
is not safe to place inplicit reliance on the evidence of
wi tnesses who had just a fleeting glinpse of the person
identified or who had no particul ar reason to renenber the
person concerned, if the identification is made for the
first time in Court. 1In the present case it was all the
nore difficult as indisputably the accused persons had
since changed their appearance. Test identification parade,
if held promptly and after taking the necessary ' precautions
to ensure its creditability, ~would lend the required
assurance which the court ordinarily seeks'to act-onit. In
the absence of such test identification parade it would be
extremely risky to place inplicit reliance on identification
made for the first time in Court after along | apse of tine
and that too of persons who had changed their appearance.
We, therefore, think that the |earned trial judge was
perfectly justified in | ooking for corroboration. I'n Kanan
& Os. v. State of Kerala, [1979] SCC 621 this / Court
speaki ng t hrough Murtaza Fazal Ali, J. observed:

"It is well settled that where a witness identifies

an accused who is not known to himin the Court for

the first time, his evidence i's absol utely
val uel ess unless there has been a previous T.I

parade to test his powers of observations. The
i dea of holding T.I1. parade under Section 9 of the

Evi dence Act is to test the veracity of the w tness
on the question of his capability to
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identify an unknown person whomthe wtness may
have seen only once. |If no T.l. parade is/  held
then it wll be wholly unsafe to rely- on his

testimony regarding the identification of an
accused for the first time in Court."

We are in respectful agreement with the aforequoted
observati ons.

The prosecution also |led evidence to show that the
accused persons were put up for test identification by the
wi tnesses who claimto have seen themat different places
before the actual incident of murder took place. we have
adverted to the prosecution evidence in this behalf earlier
and have pointed out how weak and thoroughly unreliable the
said evidence is. It has been shown that some of the
witnesses who claimto have identified the accused, one or
nore, have conceded that they had an occasion to see the
accused in the Borivali lock-up earlier in point of tinme.
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Thi s adm ssion on the part of the wi tnesses has rendered the
evidence in this behalf of little or no value and such
evidence was rightly brushed aside by the trial Court. We
too, having critically exam ned the evidence in this behalf,
find it difficult to accept the sane. Therefore, the direct
evi dence regarding the identity of the accused is of no help
to the prosecution.

The prosecution has then relied on the evidence of the
handwiting expert PW120 to establish the involvenent of

the accused, including the absconding accused, in the
conmission of the crine in question. |In the case of the
abscondi ng accused Sukhi, PW 120 exam ned a host of

docunents marked Q1 to Q34, Q55 and Q62 to Q91 and
conpared themw th the two docurments A53 and A54 nmarked as
admitted witings of Sukhi.  The expert opined that Q1 to
Q12, Q14 to Q23, Q55 Q62to Q66, Q68 to Q70, Q72
to Q77, Q79 to Q85 Q87 and Q89 were in the handwiting
of the author of the documents marked A53 and A54. |In the
case of accused No.1l Sukha, PW 120 exami ned the questioned
docunments marked Q 40 to Q 54, Q60, Q61, Q94 and Q 95 and
conpared ~themw th his specinmen witings marked S1 to $49,
S52 to SHb9, S62 to S64 and the admitted witings Al to A53
and A62 to A73 and came to the conclusion that the witings
Q40, Q54, Q60, @@l, Q94 and Q95 tallied wth the
specinmen and adnmitted witings of accused No.l. So far
Q 55 is concerned an express negative opinion was obtained
that it was not in the hand of accused No. 1. Sinmilary in
regard to the accused Daljit Singh @ Bittu, questioned
docunents marked Q 35 to Q 39 were conpared with the
508

admtted witings marked AS5 to A59 and the expert opined
that Q35 to Q39 showed simlarities with A55 to A59. The
handwiting of accused No.5 Jinda could not be obtained
and, therefore, the question of ~conparing his specinen
witings with the questioned witings did not arise.

Before a Court can act on the opinion evidence of a
handwiting expert two things nust be proved beyond any
manner of doubt, nanely, (i) the genuineness  of the
speci men/adm tted handwiting of the concerned accused and
(ii) the handwiting expert is a conpetent, reliable and
dependabl e wi tness whose evi dence inspires confidence. I'n
the present case since the abscondi ng accused are not before
us we are nmainly concerned with the expert’s _opinion
implicating accused No.1l Sukha. The specimen witings  of
this accused have been proved through the evidence of PW 5
Shai kh Zahir and PW 68 Anand Pawar. The evidence shows that
PW 168 S.Prasad, a police officer, had called thewitness to
a roomwhere accused No.2 Nirmal Singh was present and he
was required to wite down what the said police officer
dictated to him The specimen witings of Nirmal Singh have
been proved through the evidence of the said PW5 and PW 41
Rankripal Trivedi. Thereafter they went to another room
where accused No. 1 was present. At the instance of PW 160
M P. Singh he was asked to sign as nany as fifteen papers.
The learned trial judge has not doubted this part of the
prosecution case and we nmay proceed on that basis. To prove
the natural handwiting of accused No.1l, the prosecution
exam ned PW84 S. K. Prachendia, a lecturer of Gyan Jyoti P.G
Col | ege. This witness clainms that accused No.1 was his
st udent and he had submtted an application in the
prescribed fromfor adm ssion to be P.G Course as a private
candidate. In support, reliance is placed on the photograph
Art.31 showing the witness in conpany of accused No.l1l. Two
other registers (Arts. 39 & 40) have been relied wupon to
prove that certain replies are in the hand of accused No.1.
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But unfortunately for the prosecution the witness could not
even identify accused No.1l. in the dock nor did he state
that the formand the entries in the registers were made by
accused No.1 in his presence. 1In his cross-exam nation the
witness adnmitted that he would not be able to identify the
handwiting of other students who studied under him Mor e
so in the case of accused No.1 who was only a private
st udent . In the circunstances we agree with the |earned
trial judge that the evidence on record in regard to the
natural handwiting of accused No.1 is not satisfactory and
does not inspire confidence. |If we rule out this part of
the material used by the handwiting expert for conparison
we are nerely left
509

with the specimen witings/signatures of accused No.1l taken
while in custody. Here also the evidence of PW120 itself
shows that the handwiting of the railway reservation from
Exh. 700 does not tally with the speci men
writings/signatures of accused No. 1. It only highlights the
fact that it would be dangerous to.identify the person who
travell ed on the strength of the reservation form Exh. 700
by conparing the witing thereon with the specinen witings
of accused No.1l. The evidence of PW30 Arjun Punjabi and PW
89 Deepak Nanwani and the find of laundry tag No. 8833 of
Lily White Dry-cleaners from G 21, Salunke Vihar flat on 7th
Sept enber, 1986 was used to establish the fact that accused
No.1 was one of the inmates of the said flat and was in Pune
a coupl e of days before the nurder of General Vaidya. Thi s
connection is sought to be established on the 'strength of
the opinion evidence of PW120 that the handwiting and
signature on the laundry bill Exh. 547 tallied wth the

specimen witings/signatures of accused No.1. But the
l aundry tags do not bear the nane of the | aundry or the year
of issue. It was, however, urged that the evidence of PW89

clearly proved that the nunmber on the tags tallied with the
nunber on the Bill and the opinion evidence of  PW 120
clearly established the fact ‘that since the witing and

signature on the bill tallied with the specinmen’ witing/
signature of accused No.1l, it was reasonable to-infer that
accused No.1l resided in the G 21, Salunke Vihar flat. But

what is indeed surprising is that PW89 was neither called
to the test identification parade nor asked to identify the
person who had delivered the clothes for drycleaning from
anmongst the accused seated in the dock. The question then
is whether inplicit reliance can be placed on the opinion
evi dence of the handwiting expert PW 120.

It is well settled that evidence regarding the identity
of the author of any docunent can be tendered (i) by
exam ning the person who is conversant and famliar with the
handwiting of such person or (ii) through the testinony of
an expert who is qualified and conpetent to~ nmake a
conpari son of the disputed witing and the admtted witing
on a scientific basis and (iii) by the court conparing the
di sputed document wth the admtted one. 1In the present
case the prosecution has resorted to the second node by
rel ying on the opinion evidence of the handwiting expert PW
120. But since the science of identification of handwiting
by conmparison is not an infallible one, prudence denands
that before acting on such opinion the Court should be fully
satisfied about the authorship of the admtted witings
which is made the sole basis for conparison and the Court
should also be fully satisfied about the conpetence and
credibility
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of the handwiting expert. It is indeed true that by nature
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and habit, over a period of time, each individual devel ops
certain traits which give a distinct character to his
witings making it possible to identify the author but it
must at the sane time be realised that since handwiting
experts are generally engaged by one of the contesting
parties they, consciously or unconsciously, tend to lean in
favour of an opinion which is helpful to the party engaging
hi m That is why we cone across cases of conflicting
opinions given by tw handwiting experts engaged by
opposite parties. It is, therefore, necessary to exercise
extra care and caution in evaluating their opinion before
accepting the sane. So courts have as a rule of prudence
refused to place inplicit faith on the opinion evidence of a
handwiting expert. Normal Iy courts have considered it
dangerous to base a conviction solely on the testinony of a
handwiting expert because such evidence is not regarded as

concl usi ve. Since such opinion evidence cannot take the
pl ace of  substantive evidence, courts have, as a rule of
prudence, - | ooked for corroboration before acting on such
evi dence. True it is, there is no rule of law that the

evi dence of a handwiting expert cannot be acted upon unl ess
substantially corroborated but courts have been slow in
placing inplicit reliance on such opinion evidence, wthout
nore, because of the inperfect nature of the science of
identification of handwiting and its accepted fallibility.
There is no absolute rule of |aw or even of prudence which
has ripened into a rule of law that in no case can the court
base its findings solely on the opinion of ‘a handwiting
expert but the inperfect and frail nature of the science of
identification of the author by conparison of his admtted
handwiting with the disputed ones has placed a heavy
responsibility on the courts to exercise extra care and
caution before acting on such opinion. Before a court can
pl ace reliance on the opinion of an expert, it nust be
shown that he has not betrayed any bias and the reasons on
whi ch he has based his opinion are convi nci ng and
sati sfactory. It is for this reason that the courts are
wary to act solely on the evidence of a handwiting expert;
that, however, does not nmean that. even if there exist
nunerous striking peculiarities and mannerisnms which stand
out to identify the witer, the court-will not act on the
expert’s evidence. In the end it all —depends on - the
character of the evidence of the expert and the facts and
ci rcunst ances of each case.

In Ram Narain v. State of U P., [1973] 2 SCC 86 this
Court was called upon to consider whether a conviction based
on uncorroborated testi nony of the handwiting expert could
be sustained. This Court held:
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"It is no doubt true that the opi ni on of
handwiting expert given in evidence is~-no |ess
fallible than any other expert opinion adduced in
evidence with the result that such evidence has to
be received with great caution. But this opinion
evidence, which is relevant, may be worthy  of
accept ance if there is internal or ext erna
evidence relating to the docunent in question
supporting the view expressed by the expert."

A simlar view was expressed in the case of Bhagwan
Kaur v. Mharaj Krishan Sharma, [1973] 4 SCC 46 in the
fol | owi ng words:

"The evidence of a handwriting expert, unlike that
of a fingerprint expert, is generally of a frai

character and its fallibilities have been quite
often noticed. The courts should, therefore, by
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wary to give too nmuch weight to the evidence of a
handwiting expert."

In Mirari Lal v. State of MP., [1980] 1 SCC 704 this
Court was once again called upon to exam ne whether the
opinion evidence of a handwiting expert needs to be
substantially corroborated before it can be acted upon to
base a conviction. Dealing with this of t repeat ed
submi ssion this Court pointed out:

"Expert testinmony is nmade relevant by Section 45 of
the Evi dence Act and where the Court has to form an
opi nion upon a point as to identity of handwiting,

the opinion of a person ‘specially skilled” ‘in
guesti ons as to identity of handwiting is
expressly nmade a relevant fact. There is nothing
in t he Evidence Act, as for exanpl e like

illustration (b) to Section 114 which entitles the
Court to presume that an accomplice is unworthy of
credit, unless he is corroborated in nmateria
particul ars, which justifies the court in assum ng
that a handwriting expert’s opinion in unworthy of
credit unless corroborated. The Evi dence Act
itself (Section 3) tells us that ‘a fact is said to
be proved when, ~after considering the nmatters
before it, the Court either believes it to exist or
considers/its exi stence so probable that a prudent

nan ought , under the circunstances of t he
particular case, to act upon the supposition that
it exists'. It is necessary to occasionally rennd

ourselves of this interpretation clause in the
Evi dence Act |lest we set an artificial standard
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of proof not warranted by the provisions of the
Act . Further, under Section 114 of the Evidence

Act, the Court may presune the existence @of any
fact which it thinkslikely to have happened,
regard being had to the common course of | natura
events, human conduct, ( and public and’ private
business, in their relation to facts  of t he
particul ar case. It is also to be noticed that
Section 46 of the Evidence Act nmakes facts, not
ot herw se rel evant, relevant if they support or are
i nconsistent wth the opinions of —experts, when
such opinions are relevant. So, corroboration nay
not invariably be insisted upon before acting  on
the opinion of an handwiting expert and there need
be no initial suspicion. But, on the facts of a
particul ar case, a court may require . corroboration
of a varying degree. There can be no hard and fast
rule, but nothing will justify the rejection of the
opi nion of an expert supported by unchallenged
reasons on the sole ground that it s not
corrobor at ed. The approach of a court whil e
dealing with the opinion of a handwiting ' expert
shoul d be to proceed cautiously, probe the reasons
for the opinion, consider all other rel evant
evidence and decide finally to accept or reject
it."

After exam ning the case law this Court proceed to add:
"We are firmly of the opinion that there is no rule
of law, nor any rule of prudence which has
crystallised into arule of Ilaw, that opinion-
evidence of a handwiting expert nust never be
acted wupon, unless substantially corrobor at ed.
But, having due regard to the inperfect nature of
the science of identification of handwiting, the
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approach, as we indicated earlier, should be one of
caution. Reasons for the opinion nmust be carefully
probed and examined. Al other relevant evidence

nmust be consi der ed. In appropriate cases,
corroboration may be sought. 1In cases where the
reasons for the opinion are convincing and there is
no reliable evidence throwing a doubt , the
uncorroborated testinony of an handwiting expert
may be accepted. There cannot be any inflexible

rule on a matter which, in the ultimte analysis,

is no nmore than a question of testinonial weight."
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VWhat energes fromithe case law referred to above is
that handwiting expert is a conpetent w tness whose opinion
evidence is recognised as relevant under the provisions of
the Evidence Act and has not been equated to the class of
evi dence of an acconplice. It would, therefore, not be fair
to approach the opinion evidence with suspicion but the
correct approach would be to weigh the reasons on which it
is based. “The quality of his opinion would depend on the

soundness - of the reasons on which it is founded. But the
court cannot afford to overlook the fact that the science of
identification of handwiting is an inmperfect and frail one

as conpared to the science of identification of finger-
prints; courts have, therefore, been wary in pl aci ng
inmplicit reliance on such opinion evidence and have | ooked
for corroboration but that is not tosay that it is a rule
of prudence of general application regardless of t he
circunmstances of the case and the quality  of expert
evi dence. No hard and fast rule can be laid down in this
behal f but the Court has to decide in each case of its own
nerits what weight it should attach tothe opinion of the
expert.

The trial court exami ned - the ~“evidence of t he
handwiting expert PW120 in great detail and came to the
conclusion that it was hazardous to rely on his evidence as
he had betrayed bi as agai nst the accused and in favour of
t he prosecution as ‘he also belongs to t he Pol i ce
Department‘ (see paragraph 159 of the judgenent. = As regards
the specimen witings/signatures of accused No.1l the tria
court observes in paragraph 157 as under:

"These answers in cross-exam nation of this w tness
do show that the specinmen witings of Sukhdev Singh
alias Sukh (accused No.1l) and the quest i oned
witings are not witten by Sukhdev Singh (accused
No. 1) at all."

As regards accused No.2 Nimm, the learned trial judge
points out that the specinen signature ‘N Singh' does. not
correspond with the questioned docunents. The learned tria
judge, therefore, did not consider it wise to place reliance
on the opinion of PW120 particularly because he -did not
consi der his opinion to be independent but found that he had
betrayed a tilt in favour of the investigating machinery.
Since the trial court did not consider the opinion of PW120
to be dependable he did not deemit necessary to |ook for

corroboration. For the sanme reason he did not consider it
necessary to scrutinise the evidence of the expert in regard
to the two absconding accused Sukhi and Bittu. No such

opi ni on evidence is

514
relied upon in respect of the other accused. W nmmy at
once state that the quality of evidence in regard to proof
of identity of Sukhi and Bittu through their so-called
handwiting is weaker than that of accused No. 1. W have
carefully examined the opinion evidence of PW120 and we
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agree with the learned trial judge that the quality of his
evidence is not so high as to cormend acceptance without
corroboration. Havi ng given our anxious consideration to
the expert’s evidence, through which we were taken by the
| earned counsel for the prosecution, we do not think that
the view taken by the learned trial judge is legally
unsust ai nabl e or perverse. Even otherwi se having regard to
the facts and circunstances of the case and the nature of
evi dence tendered and the quality of evidence of PW120 the
prosecution has not succeeded in establishing beyond
reasonabl e doubt the so-called conspiracy.

It was then submitted, relying on section 73 of the
Evi dence Act, that we should conpare the disputed nateria
with the specinmen/admitted material on record and reach our
own conclusion. There is no. doubt that the said provision
enpowers the court to see for itself whether on a comparison
of the two setsof witing/signhature, it can safely be
concluded with the assistance of the expert opinion that the
di sputed 'witings are in the handwiting of the accused as
al  eged. " For this purpose we were shown the enl arged copi es
of the two sets of witings but we are afraid we did not
consider it advisable to venture a conclusion based on such
conparison having regard to the state of evidence on record
in regard to the specinmen/admtted witings of the accused
Nos.1 and 2. Although the section specifically enpowers the
court to conpare the disputed writings with t he
specimen/adnmitted witings shown to be genuine, prudence
demands that the Court should be extrenely slow in venturing
an opinion on the basis of mere conparison, nore so, when
the quality of evidence in —respect of specinmen/admtted
witings is not of high standard. W have already pointed
out the state of evidence as regards the specinen/adnitted
witings earlier and we think it would be dangerous to stake
any opinion on the basis of nere conparison. W | have,
therefore, refrained from basing our conclusion by conparing
the disputed witings with the specimen/admtted witings.

From the above discussion of the evidence it i's clear
that the prosecution’s effort to provide the missing /'|inks
in the chain by seeking to establish the identity of the
participants to the alleged conspiracy through
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the handwiting expert PW120 has m serably failed. e,
therefore, agree with the conclusion of the learned tria
judge in this behalf.

That brings wus to the incident of nurder of Genera
Vaidya on the norning of 10th August, 1986 at about 11.30
a.m W have set out the facts in regard to the said
incident in sone detail in the earlier part of this judgnent
and wll recapitulate only those facts which are necessary
to be noticed for the purpose of appreciating the -evidence
leading to the nmurder. The fact that General Vaidya died a
hom cidal death is established beyond and manner of | doubt
by the evidence of PW157 Dr. L.K Bade who had undertaken
the post-nortem exam nation and had opi ned that death was
due to shock suffered followi ng gun shot injuries. Counse
for the defence had also adnitted this fact as is evidenced
by Exh. 155. As this fact was not challenged before the
trial court, as indeed it could not be, nor was it contested
before wus, we need not detain ourselves on the same and
woul d proceed to exam ne the evidence with a viewto fixing
the responsibility for the said crine.

On the norning of the day of the incident GCenera
Vaidya and his wfe PW106 Bhanumati had gone out for
shopping in the Maruti Car DI B 1437 at about 10.00 a.m wth
their securityman PW 16 Ranthandra Kshrisagar in the rear
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seat . When they were returning at about 11.30 a.m with
CGeneral Vaidya in the driver's seat, his wife by his side in
the front and the securityman behind her, the incident in
guesti on occurr ed. The car had slowed down at t he
i ntersection of Rajendrasinghji and Abhi manyu roads since it
had to negotiate a sharp right turn to go to the residence
of General Vaidya. Taking advantage of this fact a Ind-
Suzuki notor cycle cane parallel to the car on the side of

the driver i.e. GCeneral Vaidya and the pillion rider took
out a pistol or gun and fired and three shots in quick
succession at the deceased. | mredi ately thereafter the

nmotor cyclists sped away and the victim slunped on the
shoul der of his wife who too was injured. Unfortunately the
refl exes of the securityman were not fast enough and hence
the culprits could nake good their escape without a shot

having been fired at themby the securityman. The car
drifted towards the cyclists PW14 Di ganbar Gai kwad who,
sensing trouble, junped off |eaving the cycle which cane

under the front wheel of the car.. Therefore, we have the
testinony of three persons who can be described as wi tnesses
to the main incident, nanely, PW16 the securityman, PW 106,
the wife of the deceased and PW 14, the cyclist. In
addition to the evidence of the aforesaid three
516

wi t nesses, the prosecution has also placed reliance on the
evi dence of PW 111 G /B. Nai k, PW114 Vijay Anant Kul karni and
PW 115 B. V. Deokar, on the plea that these w tnesses had al so
seen the incident and the culprits from the  rickshaw in
which they were passing at that time of the incident. The
trial court has placed reliance on the first set of the
wi t nesses and has rejected the evidence tendered through the
second set of witnesses as it did not accept the fact that
the autorickshaw in question had actually passed ' by. We
wil | di scuss the prosecution evidence regardi ng t he
conmi ssion of the crime in two parts.

The evidence of the securityman PW 16 Ranthandra
Kshirsagar is that when the car was proceeding towards the
intersection fromwhere it had to turn right to go to the
bungal ow of General Vaidya, he saw an autorickshaw com ng
from the opposite side and signalled it by stretching out
his hand to keep to the extrene left. Then he saw a cycli st
also comng fromthe opposite side and signalled him also.
Just then the car which had sl owed down consi derably began
to negotiate a turn when a red |Ind-Suzuki notor cycle drove
along the car on the side of Ceneral Vaidya who was at the
steering wheel. The pillion rider fired three shots from
hi s weapon at the head of General Vaidya and then sped away.
This witness wants us to believe that as ‘he was  busy
signalling the rickshaw driver he had not seen . the  notor
cycle approaching the car before the first shot was fired.
As soon as the car cane to a halt, he junped out of the car
with his service revolver but as PW106 Bhanunmati Vaidya was
shouting for a conveyance he went about searching for one
and found a matador van in which the injured General Vaidya
was rushed to the hospital. 1t was after reaching the
hospital that he contacted the L.1.B. Inspector Garad to
whom he narrated the incident and reiterated the sane to the
Commi ssioner of Police. His detailed conplaint Exh. 179
was then recorded by PW119 Inspector Mdhite in which he
described the colour of the notor cycle as black and not
red. Since he was sitting behind PW 106 Bhanumati, he coul d
have seen the assailant when his attention was drawn in that
direction on hearing the first shot fired fromclose range.
It is difficult to believe that he had no opportunity to see
the nmotor cyclists. It must be renenbered that four shots
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were fired, albeit in quick succession, but there was a

slight pause after the first shot. It is difficult to agree
with the suggestion that he had no opportunity to see the
assailant and his conpanion. |In fact he states that he saw

them froma distance of three or four feet only. As pointed
out earlier accused Nos.1 and 2 were arrested on 7th
Sept enber, 1986 when
517

they met with an accident. Thereafter on 22nd Septenber
1986 this witness was called at about 12 noon to the Yervada
Jail. Soon thereafter a person who identified hinmself as a
magi strate cane and gave them certain instructions regarding
the identification parade about to be held. He was then
called to a roomin which 10 to 12 persons had lined up and
he was asked if the person who had fired at General Vaidya
was anongst them He identified one person fromthe queue
as the assailant. He identified accused No.1l as that person
in Court also. The Panchnama drawn up in regard to the test
identification parade is at Exh. 349 duly proved by PW 51
B.S. Karkande, Special Judicial Mgistrate. Except for a
coupl e of -mi nor contradictions there is nothing brought out
in his cross-examnation to doubt his testinmony regarding
identification of accused No.1 as the person who fired the
shots at General Vaidya. The presence of this wtness at
the time of occurrence cannot and indeed was not doubted.
So also it cannot be denied that he had an  opportunity to
identify the assailant. W, therefore, do not see any
serious infirmtyin his evidence which would cast a doubt
as regards his identification of accused No. 1.

The next inportant w tness i's PW106 Bhanumati Vai dya.
She had acconpani ed her -husband and was sitting next to him
in the front seat of the car when the incident took place.
She states that when the car took a turn at the intersection
she heard three sounds like the msfire of a notor cycle but
soon thereafter her husband’ s left hand slipped from the
steering and his neck slunped on her shoulder. She states
that the car drifted towards a/ cyclist who junped off
| eaving the cycle which was run over by the front wheels of
the nmotor car. She sawthe nmotor cycle with tw ‘riders
speed away and could only see the back of the pillion rider
She too had received bullet injuries on her right  shoul der
and was admtted in the intensive care unit of the hospital.
She was operated upon for renoval of the bullets from her
body. Next day a mmgistrate had visited the hospital —and
had recorded her statenment. She has deposed that the
pillion rider whom she had seen from behind had been noticed
by her two days earlier on 8th August, 1986 at about 9.00 or
9.30 a.m wth a red motor cycle opposite Gadge Mhar a]
School at the corner of bungal ow No. 45. Two persons / were

standing there one of whomwas the pillion rider whom she
saw from behind after the shoot out. She, however ,
expressed her inability to indentify himfrom anongst the
accused persons in Court. Under cross-exam nation she
stated that she could not say if it was a notor cycle or a
noped. Thus her evidence proves the incident beyond any
manner of
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doubt but her evidence is of little use on the question of
identity of the assailant and his conpani on

PW 14 Di ganber Shridhar Gai kward, the cyclist, deposes
that at the time of incident he was proceeding on his cylce
towards the railwaystation when he heard three sounds and
| ooked towards the Maruti car. He saw a red nmotor cycle by
the side of the driver of the car. It sped away wth two
persons riding it. The pillion rider who had a bag was seen
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putting sonething therein. Since the driver of the car was
wounded on his head, he |ost control of the vehicle and the
sanme came towards hi m whereupon he junped off and the cycle
was under the wheels of the car. |In cross-examnation he
stated that he had not seen any other vehicle on the road,
thereby ruling out the presence of any autorickshaw in
regard to which PW16 has spoken. His evidence is also not
useful fromthe point of identity of the assailant.

The evidence of three nore witnesses PW 60 Jaysingh
Mahadeo Hole, PW61 Nazir Husain Ansari and PW 103  Ashok
Jadhav may be noticed at this stage. PW61 and PW 103 have
deposed that on the day previous to the incident two persons
had approached them and had i nqui red about the residence of
a recently retired army GCeneral. These two per sons
identified accused No.1l as the person who had approached
themwi th his conpanion waiting near the notor cycle. PWG60
is the chowkidar who had seen two persons sitting on their
red nmotor cycle in the conmpound of Gadge Mhar gj
School 'and had driven themout.” He also identified accused
No. 1 ‘along with PW 16, 61 and 103 at the t est
identification parade held on 22nd Sepenber, 1986. It is
pertinent to note that PW 61 and 103 had identified accused
No.5 through his photographs Articles 23 and 75. They
identified himin Court but accused No.5 stated in answer to
guestion No. 135/ that they did so at the behest of the
pol i ce.

We now come to the next group of wtnesses, the driver
and the two passengers of the autorickshaw which the
securityman PW 16 claims was seen comng fromthe opposite
direction. PW 16 says that just as the car was turning
towards the right, he saw an-autorickshaw coning from the
opposite direction and signalled it to nove to the  extrene
left. True it is that PW14, the cyclist, did not " notice
it but in our viewthat cannot cast ~any doubt 'on the
credibility of PW16. There was no need for the cyclist to
take note of the autorickshaw. H s attention was rivetted
at the car and
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the notor cycle after he heard the shots and there was no
need for himto notice the autorickshaw. Counsel for the
accused submtted that the story regardi ng the presence of
an autorickshaw was invented by the securityman PW 16 to
save his skin as he had been guilty of a serious I|apse in
having failed to save Ceneral Vaidya and apprehend his
assail ants. W nmay exani ne the evidence of the rickshaw
driver PW115 Baban Vithobha Deokar and the two passengers
PW 111 G B. Nai k and PW 114 Vijay Anant Kul karni. ~PW 111 had
two daughters Anuradha and Anupanma. Anuradha is the w fe of
PW 114 whereas Anupama was wedded to Arunkumar Tonar
Anupama had conme to her father’s house from Secunderabad on
4th August, 1986 as her relations with her husband were
strained. On the next day her husband who was an Education
Instructor in the Mlitary had also come to Pune. VWhile at
the house of PW 111 there was a quarrel between the couple;
hot words were followed by physical assault. In the course
of this quarrel she was kicked in the abdomen and being
pregnant conplications developed within a couple of days
necessitating her renmoval to the clinic of PW1 Dr. Sudhir
Kumar on 7th August, 1986. Her husband had |eft earlier but
PW 114 who had conme to Pune had assisted his father-in-|aw
in the treatnent of Anupana who was operated upon on the
norning of 10th August, 1986, vide Exh. 82. The son of PW
111 was also a doctor in mlitary service and in
consultation with himand PW114, PW111 had decided to
| odge a compl aint agai nst Arunkumar Tomar with the higher
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mlitary authorities. After the conplaint was drafted it

was decided to have it typed on a stanp paper so that

sufficient copies could be taken out for being despatched to
various authorities. The stanp paper was purchased from PW
36 Ms. Gokhle The draft was got typed at N. B. Xerox conpany
situate at Canp, Pune, as is evident from PW37 H dayat Ali.

This part of the prosecution case is supported by Exh. 249,

an entry fromthe stanp-vendor’'s register, evidencing the
purchase of the stanp paper Exh. 249A proved through the
st anp-vendor PW36. The original conplaint Exh. 249A typed
on the stanp paper was forwarded to the General Oficer

Conmmandi ng whereas ten copies thereof taken out on an
electronic typewiter were sent to different authorities

under the signature of Anupama. This is also proved through
the deposition of PW37 Hidayat Ali.

On 10th August, 1986, PW 111 and PW 114 picked up an
aut ori ckshaw outside Agakhan Pal ace at about 11.00 a.m to
go to Stree dinic of Dr. Sudhir Kumar. He was instructed
to drive through canp area. They
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passed t hrough Bund Gardens, took the overbridge and passed
via the Crcuit House to Abhi manyu Road. PW 111 was sitting
on the right side and his son-in-law PW 114 was to his left.
A white Maruti car was noticed and then he saw a red
col oured I nd-Suzuki notor cycle being driven parallel to the
car on the driver’s seat side. They then saw the pillion
rider punp in three bullets in the head of the driver of the
car. This witness deposes that the assailants were 20 or 25
years of age. Wen the notor cycl e passed by the rickshaw,
the witness had an opportunity to identify the not or
cyclists. They were clean shaven then but were in turban
and beard in Court. Then these two w tnesses got down from
the rickshaw and helped others Iift-the -body of ' Genera
Vai dya to the matador van which carried himand his wife to
the hospital. They then went to PW37 Hidayat Ali, picked
up the typed material and went to Stree Cinic where they
di scharged the rickshaw. They had narrated the incident to

PW 37. PW 111 also clains to have nmade a note about the
incident in his dairy Exh. 622. It is true that the
statenents of these two witnesses were recorded late i.e.on

24th Cctober, 1986 presunably because their names had not
surfaced earlier. The w tness was shown several photographs
and he could recognise one of themas the driver of the
notor cycle. Thi s photograph is nmarked Art. 148. Lat er
both PW 111 and PW 114 had identified accused No.1 at the
test identification parade held on 29th Cctober, 1986. Both
the witnesses also identified accused Nos.1 and 57in Court.
Albeit PW 111 took sonme tinme to identify accused No.1 in
Court but that may be on account of the <change in his
appear ance. It is said that the evidence of PW11l and PW
114 stands corroborated by the evidence of PW36 and PW 37
and the docunentary evidence Exh. 249, 249A and Exh. 82

The rickshaw driver PW 115 has deposed that on 10th
August, 1986 at about 11.00 a.m while he was waiting in
front of Agakhan Pal ace he was engaged by PW 111 and PW 114
who instructed himthat they desired to go to the canp area
and from there to the Deccan area. Wien his vehicle
approached the Circuit House intersection and energed on the
Abhi manyu road he saw a white Maruti car and one | nd-Suzuk
notor cycle taking a turn to the right of the intersection
The notor cyclists drove on the side of the driver’'s seat
and the pillion rider fired three shots at the driver of the
car. I mredi ately thereafter the nmotor cyclists sped away.
He then speaks about the manner in which the cyclist junped
off and the car came to a halt after running over the cycle.
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He also states that thereafter the two passengers got down
fromhis rickshaw and went near the car. He
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also parked his rickshaw at the corner of the intersection
and joined the other two passengers. He found that the car
driver was injured on the head and was bl eeding profusely.
A mat ador van arrived and the injured was |ifted and pl aced
in the van and carried to the hospital. He and the two
passengers then returned to the rickshaw and proceeded
towards Deccan side and fromthere to the Stree dinic.
Sonetime after the incident i.e. on 8th Novenber, 1986, the
C.B.I. officers showed himseven or eight photographs and
asked himif he could recognise the photographs of the notor
cyclists. He recognised the photograph of the driver of the
notor cycle is but he did not notice any photograph of the
pillion rider. The photograph of the driver of the notor
cycle is included at ~Art. 150 and his signature was
obt ai ned on the reverse of it. | This photograph is stated to
be of accused No.5 whomthe witness later identified in
Court also. No test identification parade could be held as
accused No.5 Jinda could not be arrested till 30th August,
1987. The evidence of this witness also | ends corroboration
to the evidence of PW 111 and 114.

There is also the evidence of PW28 Noor Mhanmad, also
a rickshaw driver /in whose rickshaw PW 111 and PW 114 had
gone to the Jan Kal yan Blood Bank to register their nane in
case blood may be required at the tine of Anupama’s
operation. He has also stated that the two passengers were
tal king about having w tnessed a shoot out earlier in the
day as is ordinarily seen in novies.

The learned trial judge discarded this part of the
prosecution case for diverse reasons, sone of thembeing (i)
the story of the securityman PW 16 in regard to the |location
of the autorickshaw is in sharp conflict-with his version in
the FIR (ii) the presence of PW111 and PW 114 at the pl ace
of the incident is highly doubtful for the reason that there
was no cause for themto take( the Ilonger route, nore
particul arly when Anupana was adnmitted to the clinic of PW1
and was to be operated on that very day; (iii) the conduct
of both the w tnesses in maintaining sphnix-like silence for
nore than two and a half nmonths when the incident had shaken
the nation was highly unnatural, nore so because admittedly
PW 111 had net inspector Mhite only a few days after the

incident., may be in some other connection; (iv) the entry
in the diary of PW111 regarding this incident was ex-facie
a | abour ed attenpt nmade with a view to creating

corroborative docunmentary evidence to support ~his false
version; and (v) the identification of the motor cycle
driver through a photograph purport-
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ing to be of accused No. 5 Jinda is also an attenpt to
connect the said accused with the crime in question. The
| earned Additional Solicitor General made a valiant attenpt
to question the correctness of the grounds on which the
| ear ned trial judge brushed aside this part of t he
prosecution case. But for the viewwe are inclined to take
we would have given our anxious consideration to the
submi ssi ons of the |earned counsel. The purpose of |eading
this evidence was essentially to identify the driver of the
notor cycle through these witnesses. They did so by picking
up one photograph from seven or eight shown to them Whose
photograph is this? Accused No. 5 disowns it. No test
identification parade was hel d since accused No. 5 Jinda was
apprehended at Del hi a year or so later on 30th August, 1987
and was taken to Pune in January 1988. Al t hough the
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prosecution did not deem it wse to hold a test
identification parade because of the passage of tine, the
wi tnesses exam ned later did not hesitate to point a finger
at accused No.5 Jinda during the trial. Ther ef or e,
according to the prosecution the photograph was that of
accused No. 5 Jinda who was very nuch in Court. The |earned
trial judge, therefore, had the benefit of conparing the
phot ograph with accused No. 5 whose photograph it purported
to be. In the connection the learned trial judge has this to
say in paragraph 342 of his judgnment
"Firstly, in my opinion, this photograph does not
appear to be that of Harjinder singh alias Jinda
(accd. 5) at all."
“...how can | hold that this is the photograph of
Jinda (accd.” S), when obviously to the naked eyes,
it does not look similar to the face of Jinda
(accd. 5)

Proceedi ng further, in paragraph 343, the |earned judge

add:
L whereas in the instant case before me, the
phot ograph does not ‘appear to be of Jinda (accd.
5)"

It will thus be seen that the |earned judge on a
conpari son of the photograph with the features of accused
No. 5 who was very nuch before himcategorically held that
the photograph pointed out by the witnesses was not of
accused No. 5. We cannot ignore  the photograph from
consi deration for 'non-production of the negative (not
traced) because that is
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nerely an additional plank on which the trial court has
ruled out this part of the prosecution case. For the above
reasons the trial court refused to place reliance on the
prosecution’s attenpt to establish the identity of | accused
No.5 as the driver of the notor cycle through photographs.

But the | earned Additional Solicitor General submitted
that it 1is not possible to believe that the photographs
relied on were not the photographs of accused  No.5. He
submitted that accused No.5 was apprehended in Del hi”on 30th
August, 1987 and as his legs were fractured he was
i Mmediately admtted to a hospital and was taken to Pune in
January 1988. In the neantinme his photographs had appeared
in vari ous newspapers, nagazines and al so on tel evision and,
t her ef ore, it is not possible to believe t hat t he
investigating officer would be so naive as to show and
produce some one else’'s photographs. He submitted that
per haps because the appearance of accused No.5 and under gone
a change in the neantinme even the I|earned  judge had
difficulty in identifying him as the person in t he
phot ogr aphs. He subnitted that this was foll owed- by the
witnesses identifying himin Court. There is considerable
force in this line of reasoning but at the same tinme we
cannot over | ook the opinion of the |earned judge who had
the opportunity to conpare the photographs with the features
of accused No. 5 who was very much before him Had the
evidence rested there we would have found it difficult to
ignore it but we find that accused No.5 has in his statenent
recorded under section 313 of the Code admitted the fact
that it was he who was driving the motor cycle with accused
No.1l on the pillion seat when General Vaidya was shot down.
He has also admitted this fact in his witten statenent
Exh. 922 submitted to court through the Jailor and followed
it up by adnmitting the same in answer to Question No. 249 of
his statement under section 313 of the Code. He has further
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stated that accused No. 1 and he killed General Vaidya as he
had attacked and destroyed the Akal Takht in the ol den

Temple at Anritsar. He then adds that the Sikhs are
fighting for a separate State of Khalistan and will continue
to fight till the goal is achieved. Lastly, he says "we
sikhs are not afraid of death". It was, t her ef or e,

submitted by the learned Additional Solicitor General that
this statement is sufficient to prove his involvenent in the

comm ssi on of the crime and in any event it | ends
corroboration to the prosecution evidence in this behalf.
Accused No.1l has also made a statement on simlar lines

admtting his involvement in the crine and the fact that he
had fired the fatal shots at General Vaidya fromthe pillion
seat of the notor <cycle. So far as accused No.1l is
concerned there is
524

evi dence tendered by the prosecution of wtnesses who
identified himat the test identification parade, in court,
through photographs and by the eye-witness the securityman
PW 16 and his statenent |ends corroboration thereto. The
guestion ~then is can a convictionbe based on such an
admission of guilt made in the witten statenents followed
by the oral statement under section 313 of the Code?

The charge was framed on 2nd Septenber, 1988. Bot h
accused Nos.1 and 5 along with others pleaded not guilty to
the charges |evelled against themand clained to be tried.
After recording the plea, the proceedings were adjourned to
19th Septenber, 1988 on which date accused No.1 orally
inforned the learned trial judge that he had killed Genera
Vaidya and he did not desire to contest the case. The
accused No. 1 has later explained in his statenent under
section 313 of the Code that according to him killing
General Vaidya was not a crinme and that is why he ‘had not
pl eaded guilty. Be that as it may, the learned trial ' judge
gave accused No.1 tine upto 26th Septenber, 1988 to reflect.
On that date accused No.1 presented-a witten statenent Exh.
60A wherein he adnmitted to have fired four shots at Genera
Vaidya and killed him He further stated that he had | earnt
that he had injured his wife also but that was ‘wholly
uni ntenti onal . Even | ater when his statenment was recorded
under section 313 of the Code, he owned the statement Exh.
60A and did not try to wiggle out of it. —He departs from
the prosecution case, in that, he says he was riding a black
(not red) notor cycle and that accused No.5 was not the
driver but one Mathura Singh was driving the notor cycle.
That betrays an attenpt on his part to keep out accused No.
5. Even after this statenent was filed the learned tria
judge did not convict himstrai ghtaway but proceeded to
conplete the prosecution evidence before recording his
statenment under section 313 of the Code. He followed this
up by yet another statenent Exh. 919 admitting his guilt.

Accused No. 5 Jinda pleaded not guilty to the 'charge.
He did not make any such statenent till the conclusion of
the evidence when he sent Exh. 922 through jail. However ,
at the conclusion of the prosecution evidence when accused
No. 5 was exam ned under section 313 of the Code, he
adnmtted that he was the driver of the notor cycle and

accused No.1 was his pillion rider. He also admtted that
accused No.1 had fired the fatal shots at General Vaidya
while sitting on the pillion seat. In answer to the wusua

| ast question accused No. 5 said that on the date of the
i nci dent he
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was driving a black motor cycle with accused No.1 on the
pillion seat and it was the latter who fired at and Kkilled
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General Vaidya. This being an adnmission of guilt, the
guestion is whether the Court can act upon it. He has
supported this by his witten statement Exh. 922. It will
thus be seen that both the accused Nos.1 and 5 made witten
as well as oral admi ssions regarding their involvement in
the conmi ssion of the crinme.

It is mnifest fromthe witten statenents of both
accused Nos. 1 and 5 and fromtheir oral statenents recorded
under section 313 of the Code that they firmy believed that
si nce CGeneral Vaidya was responsible for conducti ng
operation Blue Star which had damaged a sacred religious
place |like the Akal Takht of the Golden Tenple at Anritsar
and had also hurt the religious feelings and sentinents of
the sikh community, he was guilty of a serious crine, the
puni shment for which could only be death, and, therefore,
they had nerely executed himand in doing so had not
conmitted any crine whatsoever. As stated earlier it is on
this notion that the accused continued to plead not guilty
while 'at the sane tine admtting the fact of having killed

CGeneral . Vaidya. It may be nmentioned that when the eye-
wi tness account was put to him accused No.1l adnitted that
he was the pillion rider who had fired four shots at Genera
Vai dya. Hi s answers-to the various circunmstances pointed

out to himin his statenent under section 313 of the Code
reveal that he unhesitatingly admtted the entire eye-
wi t ness account and al so owned responsi bility for the crine.
Even in his witten statenment Exh. 60A he adnitted "Mine
Vai dya Sabko Mara 'Hain" nmeaning "I° have killed Vaidya
Saheb". So far as accused No. 5 is concerned he too
admtted the correctness of the eye-w tness account of the
incident leading to the ultimte death of General Vaidya.
Wen he was asked if he had anything else to say, he
referred to his statement Exh. 922 and adnmitted that it was
in his own handwiting, its contents were correct and he had
signed it. He also admtted that he was driving the ' notor
cycle when his pillion rider fired at General Vaidya and
infjured him It is in this background that we nust exam ne
the inpact of their adnissions in their statenments / under
section 313 of the Code.

Section 313 of the Code is intended to afford a person
accused of a crime an opportunity to expl ain the
circunstances appearing in evidence against him Sub-
section (1) of the section is in two parts : the first part
enpowers the court to put such questions to the accused  as
it considers necessary at any stage of the inquiry or “tria
whereas the second part
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imposes a duty and nmakes it inperative on the court to
guestion him generally on the prosecution having conpleted
the examination of its witnesses and before the accused is
called on to enter upon his defence. Counsel for - accused
No.5 submitted that since no circunstance had surfaced in
evidence tendered by the prosecution against the said
accused, there was nothing for himto explain and hence the
| earned trial judge commtted a grave error in exam ning-the

said accused under section 313 of the Code. He submtted
that since the examnation has to be nade under the said
provision after the prosecution has exam ned all its

wi tnesses and rested, it is obligatory on the |earned judge
to decide which circunmstance he considers established to
seek the explanation of the accused. He subnmitted that the
obligation to question the accused is a serious matter and
not a nere idle fornmality to be gone through by the tria
court wthout applying its mind as to the evidence and
ci rcunmst ances necessitating an explanation by the accused.
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Therefore, counsel subnmitted, if there is no evidence or
ci rcunst ance appeari ng in t he prosecution evi dence
inmplicating the accused with the commission of the crine
with which he is charged, there is nothing for the accused
to explain and hence his exam nation under section 313 of
the Code would be wholly unnecessary and inproper. In such
a situation the accused cannot be questioned and his answers
cannot be used to supply the gaps left by witnesses in their
evi dence. In such a situation counsel for accused No.5
Jinda strongly subnmitted that his exanination under section
313 should be totally discarded and his adm ssions, if any,
wholly ignored for otherwise it may appear as if he was
trapped by the court. According to him the rules of
fai rness demand that such exami nation should be |eft out of
consi deration and the adm ssions nmade in the course of such
exam nation cannot formthe basis of conviction. Counse
for the accused No.l1l also contended that the evidence
adduced by the prosecution against the accused was so thin
and weak that even if it was taken as proved the court would
not have been in a positionto convict himand, therefore,
it was unnecessary to exam ne himunder section 313 of the
Code. Strong reliance was placed on Jit Bahadur Chetri v.
State of Arunachal Pradesh, 1977 Crl.L.J.1833 and Asokan v.
State of Kerala, 1982 Crl.L.J.173. W do not see any nerit
in these subm ssions

Section 313 of the Code is a statutory provision and
enbodi es the fundanmental principle of fairness based on the
maxim audi alteram partem It is trite law that the
attention of the accused rmust be specifically invited to
i ncul patory pieces of evidenceor circunstances laid on
record with a
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view to giving himan opportunity to offer an explanation if
he chooses to do so. The section-inposes a heavy duty on
t he court to take great care to ensure t hat t he
incrimnating circunstances are put to the accused and his
response solicited. The words “shall question him / clearly
bring out the mandatory character of the clause and cast an
i mperative duty on the court and. confer a corresponding
right on the accused to an opportunity to offer his
expl anati on for such incrimnating nmaterial appearing
against him It is, therefore, true that the purpose of the
exam nati on of the accused under section 313 is to give the
accused an opportunity to explain the incrimnating materia
whi ch has surfaced on record. The state of exami nation of
the accused under clause (b) of sub-section (1) of ~ section
313 reaches only after the witnesses for the prosecution
have been exam ned and before the accused is called on to
enter wupon his defence. At the stage of <closure of the
prosecution evidence and before recordi ng of statenent under
section 313, the learned judge is not expected to~ eval uate
the evidence for the purpose of decidi ng whether or not he
shoul d question the accused. After the section 313 stage is
over he has to hear the oral subm ssions of counsel on the
evi dence adduced before pronouncing on the evidence. The
learned trial judge is not expected before the exam nes the
accused under section 313 of the code, to sift the evidence
and pronounce on whether or not he would accept the evidence
regarding any incrimnating material to determ ne whether or
not to exam ne the accused on that material. To do so would
be to pre-judge the evidence w thout hearing the prosecution
under section 314 of the Code. Therefore, no matter how
weak or scanty the prosecution evidence is in regard to a
certain incrimnating material, it is the duty of the court
to exanm ne the accused and seek his explanation thereon. It
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is only after that stage is over that the oral argunents
have to be heard before the judgnent is rendered. It is

only where the court finds that no incrimnating materia
has surfaced that the accused may not be exam ned under
section 313 of the Code. If there is material against the
accused he nmust be examned. |In the instant case it is not
correct to say that no incrimnating material had surfaced
agai nst the accused, particularly accused No. 5, and hence
the learned trial judge was not justified in examning the
accused under section 313 of the Code.

That brings us to the question whether such a statenent
recorded under section 313 of the Code can constitute the
sole basis for conviction.. Since no oath is admnistered to

the accused, the statenments made by the accused will not be
evi dence stricto sensu. That is why sub-section (3) says
528
that the accused shall not ~render hinself liable to
puni shment, if _he givens fal se answers. Then comes sub-

section (4) which reads :
"(4). The answers given by the accused nmay be taken
into-consideration in such inquiry or trial, and
put in evidence for or against himin any other
inquiry into, or trial for, any other offence which
such answers may tend to show he has commtted."”
Thus the answers given by the accused in response to

his exami nation wunder section 313 can be taken into
consi deration in such inquiry or trial. ~This nuch is clear
on a plain reading of the above sub-section. Theref ore,

though not strictly evidence, sub-section (4) permts that
it may be taken into consideration in the said inquiry or
trial. See State of Maharasthra v. R B. Chowdhari, [1967] 3
SCR 708. This court in the case of Hate Singh v. State of
Madhya Bharat, 1953 Crl.L.J.1933 held that an answer  given
by an accused under section 313 exam nation can be used for
proving his guilt as much as the -evidence given by a
prosecution wtness. In Narain Singh v. State of / Punjab
[1963] 3 SCR 678 this Court held that if the accused
confesses to the conm ssion of the offence with which he is
charged the Court may, relying upon that confession, proceed
to convict him To state the exact l[anguage-in which the
t hr ee- Judge Bench answered the question it ~would be
advant ageous to reproduce the rel evant observations at pages
684- 685 :
" Under section 342 of the Code of Crimna
Procedure by the first sub-section, insofar as it
is mterial, the Court may at any stage  of the
enquiry or trial and after the witnesses for the
prosecution have been examined and @before the
accused is called upon for his defence  shall put
guestions to the accused person for the purpose of
enabling himto explain any circunstance “appearing
in the evidence against him Exami nati on | under
section 342 is primarily to be directed to ‘those
mattes on which evidence has been led for the
prosecution to ascertain from the accused his
version or explanation - if any, of the incident
which forms the subject-matter of the charge and
his defence. By sub-section (3), the answers given
by the accused may "be taken into consideration" at
the enquiry of the trial. If the accused person in
hi s exam nation under section 342 con-
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fesses to the comission of the offence charges
against him the court may, relying upon that
conf ession, proceed to convict him but if he does
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not conf ess and in expl ai ni ng ci rcunst ance
appearing in the evidence against himsets up his
own version and seeks to explain his conduct
pl eading that he has conmitted no offence, the
statement of the accused can only be taken into
consideration inits entirety.”

(Enphasi s suppl i ed)

Sub-section (1) of section 313 corresponds to sub-
section (1) of section 342 of the old Code except that it
now stands bifurcated in two parts with the proviso added
thereto clarifying that in sunmons cases where the presence
of the accused is dispensed with his examnation under
clause (b) may al so be dispensed with. Sub-section (2) of
section 313 reproduces the old sub-section (4) and the
present sub-section (3) corresponds to the old sub-section
(2) except for the change necessitated on account of the
abolition of the jury system - The present sub-section (4)
with which we are concerned is a verbatim reproduction of
the old sub- section (3). Therefore, the aforestated
observati'ons apply with equal force.

Even-on first principle we see no reason why the Court
could not act on the admission or confession made by the
accused in the course of-the trial or in his statenent
recorded under section 313 of the Code. " Under section 12(4)
of the TADA Act a Designated Court shall, for the purpose of
trial of any offence, have all the powers of a Court of
Session and shall try such offence asif it were a Court of
Session so far as may be in accordance with ‘the procedure
prescribed in the Code for the trial before a Court of
Session, al beit subject to the other provisions of the Act.
The procedure for the trial of Session cases isoutlined in
Chapter XVIIl of the Code. According to the procedure
provided in that Chapter after the case is opened as
required by section 226, if, upon consideration ' of the
record of the case and the documents submitted therewth,
the Judge considers that there is no sufficient ground for
proceedi ng against the accused, he shall discharge the
accused for reasons to be recorded. |f, however, the /Judge
does not see reason to discharge the accused he i's required
to franme in witing a charge agai nst the accused as required
by section 228 of the Code. Were the Judge franes the
charge, the <charge so framed has to be read over and
explained to the accused and the accused is required to be
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asked whether he pleads guilty of the offence charged or
claims to be tried. Section 229 next provides that if the
accused pleads guilty, the Judge shall record the plea and
may, in his discretion, convict himthereon. The plain
| anguage of this provision shows that if the accused pleads
guilty the Judge has to record the plea and thereafter
deci de whether or not to convict the accused. The plea of
guilt tantanobunts to an admission of all the | facts
constituting the offence. It is, therefore, essential ' that
bef ore accepting and acting on the plea the Judge nmust  fee
satisfied that the accused admts facts or ingredients
constituting the offence. The plea of the accused nust,
therefore, be clean, unambiguous and unqualified and the
Court nust be satisfied that he has understood the nature of
the all egations nade against himand admits them The Court
must act with caution and circunmspection before accepting
and acting on the plea of guilt. Once these requirenents
are satisfied the law permts the Judge trying the case to
record a conviction based on the plea of guilt. I f,
however, the accused does not plead guilty or the |earned
Judge does not act on his plea he nust fix a date for the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 42

exam nation of the witnesses i.e. the trial of the case.
There is nothing in this Chapter which prevents the accused
from pleading guilty at any subsequent stage of the trial
But before the trial Judge accepts and acts on that plea he
must adm ni ster the same caution unto hinmself. This plea of
guilt my also be put forward by the accused in his
statenment recorded under section 313 of the Code. In the
present case, besides giving witten confessional statenents
both accused No.1 and accused NO 5 adnmitted to have been
i nvol ved in the conm ssion of rmurder of General Vaidya. We
have al ready pointed out earlier that both the accused have
unm st akably, unequivocally and wthout any reservation
what soever admitted the fact that they were responsible for
the nmurder of General Vaidya. It is indeed true that
accused No. 5 as the driver of the notor cycle, perhaps he
desired to keep himout, but accused No. 5 has hinself
admtted that he was driving the nmotor cycle wth accused
No.1l on'the pillion seat and to facilitate the crime he had
brought the motor cycle in linewith the Maruti car so that
accused No.1 may have an opportunity of firing at his victim
from <close quarters. There s, -therefore, no doubt
what soever that both accused No.1l and accused No. 5 were
acting inconcert, they had a common intention to kil
CGeneral Vaidya and i'n furtherance of that intention accused
No. 1 fired the fatal 'shots. W are, therefore, satisfied
that the learned trial Judge was justified in holding that
accused No. 1 was guilty under section 302 and accused No. 5
was guilty
531

under section 302/34, |PC.

As pointed out earlier, |earned counsel for accused
Nos. 1 and 5 contended that although a statenent  recorded

under section 313 of the Code can be taken into
consideration in an inquiry or-trial since it 'is not
‘evidence’ Stricto sensu and not being under oath, it has
little probative val ue. Rel i ance was pl aced on

R B. Chowdhari’s case in support of this proposition. The
two decisions of the High Courts to which our attention was
drawmn do not in fact mlitate against the view which we are
inclined to take in regard to the adm ssion of guilt made by
the two accused in their statements recorded under section
313 of the Code. 1In the case of Jit Bahadur Chetri only one
Wi t ness was examned and imrediately thereafter t he
statement of the accused was recorded under section 313 of
the Code. The deposition of the sole witness did not revea

that he had seen the accused causing the injury in question

The question that was framed was not consistent with this
evi dence and hence the H gh Court found that the trial court
had acted illegally. It was held that such an answer cannot
be construed as pleading guilty within the neaning of the
provi sions of the Code and hence the | earned Magistrate had
contrary to law in convicting and sentencing the accused on
the basis of that plea. It will thus be seen that the Court
cane to the conclusion that the accused could not be stated
to have pleaded guilty and hence the conviction was set
aside. In the other case of Asokan the Hi gh Court of Kerala
poi nt ed out that in a crimnal case the burden of
establishing the guilt beyond reasonable doubt lies on the
prosecution and that burden is neither taken away, nor
di scharged, nor shifted nerely because the accused sets up a

plea of private defence. It was pointed out that if the
prosecution has not placed any incrimnating evidence such
an adm ssion nmade by the accused will be of no avail wunless

the adnmission constitutes an admission of guilt of any
of f ence. In that case also the adnmission made by the
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accused read as a whole did not constitute an adm ssion of
guilt of the offence charged. On the contrary it was in the
nature of a plea of private defence. |n such circunstances,
the High Court cane to the conclusion that in the absence of
a unequivocal, unm stakable and unqualified plea of guilt,
the Court could not have convicted the accused on the
statenment nmade by hi munder section 313 of the Code. Thi s
deci sion al so does not, therefore, help the defence.
The accused were inter alia charged under sections

3(2)(i) or (ii) and
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3(3) of TADA Act read with sub-rule (4) of rule 23 of the
rul es framed t hereunder. ' Section 3 provides the punishnent
for terrorist acts. Section 10 |lays down that when trying
any offence a Designated Court may also try any other
offence with which the accused may, under the Code, be
charged at the same trial if the offence is connected wth
such other offence. It is obvious that where an accused is
put up for trial for the conm ssion of any offence under the
Act or the Rul es nade thereunder he can also be tried by the
same Designated Court for the other offences with which he
may, under the Code, be charged at the sanme trial provided
the offence is connected with such other offence. In the
instant case, the accused were tried under the aforesaid
provi sions of TADA Act and the Rul es made thereunder al ong
with the offences under sections 120B, 645, 468, 471, 419,
302 and 307, IPC. | They were also charged for the conm ssion
of the aforesaid offences with the aid of section 34, |PC
As pointed out earlier under section 12(4) the procedure
which the Designated Court nust follow is~ the procedure
prescribed in the Code for the trial before a Court of
Session. Accordingly, the two accused persons were tried by
the Designated Court since they were -charged for the
conmi ssion of offences under the TADA Act. The Designated
Court, however, cane to the conclusion that the <charge
framed under section 3 of the TADA Act read wth the
relevant rules had not been established and, therefore,
acquitted the accused persons on that count. It is not
necessary for us to examine the correctness of this finding
as we also cone to the conclusion that capital punishnment is
warranted. It also acquitted all the accused persons of the
other charges framed under the Penal Code save and except
accused Nos. 1 and 5, as stated earlier. The accused were
al so convicted under section 307 and 307/ 34 respectively for
the injury caused to PW106 Bhanumati Vaidya. Thus the
conviction of accused sno.1 and 5 is outside the provisions
of TADA Act and, therefore, it was open to the Designated
Court to award such sentence as was provi ded bythe Pena
Code. Section 17(3) of the TADA Act nmkes sections 366 to
371 and section 392 of the Code applicable in relation'to a
case involving an offence triable by a Designated Court. The
Desi gnated Court having cone to the conclusion that this was
a case falling within the description of ‘the rarest of a
rare’ awarded the extreme penalty of death to both accused
Nos. 1 and 5 for the nmurder of General Vaidya. |n doing so,
the Trial Court placed strong reliance on the decision of
this Court in Kehar Singh & Os. v. State (Del h
Admi ni stration), [1988] 3 SCC 609. The learned Trial Judge
took the view
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that since the murder of General Vaidya was also on account
of his involvenent in the Blue Star Operation his case stood
nore or | ess on the sanme footing and hence fell within ‘the
rarest of a rare’ category. W think that this Iline of
reasoni ng adopt ed by the |earned Tri al Judge is
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unassai | abl e. W nmay also point out that the accused
persons had no renorse or repentance, in fact they felt
proud of having killed General Vaidya in execution of their
pl an and hence we find no extenuating circunmstance to nmake a
departure fromthe ratio of Kehar Singh's case.

Lastly, placing reliance on the decision of this Court
in Alaudin Man v. State of Bihar, [1989] 3 SCC 5 the
| earned defence counsel submitted that in the present case
al so since the conviction and sentence were pronounced on
the sanme day, the capital sentence awarded to the accused
should not be confirned. 1In the decision relied on, to
which one of us (Ahrmadi, J.) was a party and who spoke for
the Court, it was enphasised that section 235(2) of the Code
being mandatory in character, the accused must be given an
adequate opportunity of placing material bearing on the
guestion of sentence before the Court. It was pointed out
that the choice of sentence had to be made after giving the
accused an effective and real opportunity to place his
ant ecedent's, soci al "and econom c background, mtigating and
ext enuati'ng ci rcunstances etc., before the Court for
ot herwi se- the Court’s decision may be vul nerabl e. It was
then said in paragraph 10 at page 21 :

"We think asa general rule the trial courts should
after recording the conviction adjourn the matter
to a future date and call upon both the prosecution
as well as’ the defence to place the relevant
mat eri al bearing on the question of ‘sentence before
it and thereafter pronounce the sentence to be

i nposed on the offender.” I m
The above decision was rendered on 13th April, 1989
whereas the present decision was pronounced on 21st Cctober.
1989. Yet contended | earned counsel for the accused the
Court did not appreciate the spirit of section 235(2) of the
Code. The ratio of Allauddin Man’s case was affirmed in

Mlkiat Singh v. State of Punjab, JT (1991) 2 SC 190
(paragraph 18).

On the other hand the |learned Additional Solicitor
CGeneral invited our attention to a subsequent deci'sion of
this Court in Jumman Khan v. State of U P., [1990] Suppl. 3
SCR 398. That decision turned on the facts
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of that case. |In that case the Court refused to entertain
the plea on the ground that it was not raised in the “courts
bel ow and was sought to be raised for the first time in the
apex court. That decision, therefore, does not assist the
prosecution. Reliance was then placed on the third  proviso
to section 309 of the Code which reads as under

"Provi ded also that no adjournnent shall be
granted for the purpose only of enabling the
accused person to show cause against the sentence
proposed to be inposed on him"

This proviso nmust be read in the context of the genera
policy of expeditious inquiry and trial manifested by the
main part of the section. That section enphasises that an
inquiry or trail once it has begun should proceed from day
to day till the evidence of all the witnesses in attendance
has been recorded so that they may not be unnecessarily
vexed. The underlying object is to discourage frequent
adj our nnent s. But that does not mean that the proviso
precludes the Court from adjourning the matter even where
the interest of justice so demands. The proviso may not
entitle an accused to an adjournnment but it does not
prohibit or preclude the Court fromgranting one in such
serious cases of life and death to satisfy the requirenent
of justice as enshrined in section 235(2) of the Code.
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Expeditious disposal of a crimnal case is indeed the
requirenment of Article 21 of the Constitution; so also a
fair opportunity to place all relevant material before the
court is equally the requirement of the said article.
Therefore, if the Court feels that the interest of justice
demands that the matter should be adjourned to enable both
sides to place the relevant material touching on the
guestion of sentence before the Court, the above extracted
provi so cannot preclude the court from doing so.

But in the instant case we find that both the accused
decided to plead guilty. Accused No.1 had done so at the
earlier stage of the trial when he filed the statenment Exh.
60A. Accused no. 5 had also made up his mnd when he filed
the statement Exh. 922 even before his exam nation under
section 313 of the Code. Accused No. 1 had reiterated his
determination when he filed the statenent Exh. 9109. Thus
bot h the accused had nentally decided to own their
i nvol vement in the murder of General Vaidya before their
statenments were recorded under section 313 of the Code. Not
only that their attitude reveals that they had resolved to
kill him _as they considered himan eneny of the sikh
conmunity since he had desecrated
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the Akal Takht. They also told the trial court that they
were proud of their act and were not afraid of death and
were prepared to sacrifice their lives for the article of
their faith, nanely, the realisation of their dream of a
separate State of ‘Khalistan. It is thus ‘apparent that
bef ore t hey made their statement s adm tting their
i nvol vement they had nental |l y prepared thenselves for the
extreme penalty and, therefore, if they desired to place any
material for a | esser sentence they had anpl e opportunity to

do so. But after the decision of “this  Court in_ Kehar
Singh’ s case and having regard to the well planned nanner in
whi ch they executed their resolve to kill Ceneral Vaidya,

they were aware that there was every |ikelihood of the Court
i nposi ng the extrene penalty and they would have, if they so
desired, placed material in their witten statenents or
woul d have requested the Court for tine when their
statenments under section 313 of the Code were recorded, if
they desired to pray for a | esser sentence. Their resolve
not to do sois reflected in the fact that they have  not
chosen to file any appeal against their convictions by the
Designated Court. W are, therefore, of the view that in
the present case the requirenents of section 235(2) of the
Code have been satisfied in letter and spirit ~and no
prejudice is shown to have occurred to the accused. e,
therefore, reject this contention of the | earned counsel for
t he accused.

For the above reasons, we are of the opinion that the
decision of the learned Trial Judge is based “on sound
reasons and is unassailable. W, therefore, confirm the
conviction of accused No.1 under section 302 and 307, |IPC
and accused No.5 under section 302 and 307, IPC, both read
with section 34, IPC and the sentence of death awarded to
both of them W see no nerit in the State's appeal agai nst
the acquittal of the other accused persons of all the
changes |evelled against them and accused Nos. 1 and 5 on
t he other counts wth which they were char ged and
accordingly dismss the stage’s Crimnal Appeal No. 17 of
1990. The Death Reference No. lof 1989 will stand disposed
of as stated above.

Before we part we nust express our deep sense of
gratitude for the excellent assistance rendered to us by the
| earned Additional Solicitor CGeneral, the |earned counse
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for the State of Miharashtra and the |earned Advocates
appoi nted as amicus curiae to represent the accused persons.
But for their excellent marshalling and analysis of the
evi dence which runs into several volunes we may have found
it difficult to conpress the sanme and reach correct
conclusions. A word of special praise is due to the
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| earned advocates Shri H. V. N nbal kar and Shri |.S. Goyal both
of whomsacrificed their practice at Pune and attended to
this case from tine to time devoting their val uabl e
prof essi onal hours at considerabl e personal inconvenience.
Their devotion and dedication is also evident fromthe fact
that apart fromnmaking twenty trips to Delhi they spent a
sei zable anount of Rs. 29,000 fromtheir own pockets as
agai nst which they have received a sumof Rs. 5,000 only on
29th Cctober, 1991.- At one point of tine they had also
difficulty in procuring accommpdation in Maharashtra Sadan

till we passed orders in that behalf. such devotion and
dedi cation enhances the image and prestige of the |ega
pr of essi on. Apart from the tine actually spent on the

aforesaid twenty occasions in this Court one has to nerely
i mgine the nunber of hours they nust have devoted for
preparing the defence. W direct the State of Mharashtra
to pay the outstanding anbunt of Rs. 24,000 which they have
spent for travel and lodging and boardi ng expenses and we
al so direct that they together be paid a further sumof Rs.
25,000 by way of professional fees for rendering service as
amicus curiae. The said ambunt w Il be paid to them within
one nonth from today.
V.P.R Deat h Reference di sposed
of [ Appeal dism ssed.
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