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Thi s appeal by special |eave has been preferred agai nst the judgnment
and order dated 7.3.1995 of a Division Bench of H gh Court of Madhya
Pradesh by which the letters patent appeal preferred by the appellant was
di smissed and the judgnment and order dated 2.9.1994 of the |earned Single
Judge by which the wit petition filed by Pandit Durga Prasad, the
predecessor-in-interest of respondent nos.1 (a) to (e) had been all owed was
af firmed.

There is a tenple known as Shri Madan Mohan Mandir in Jawahar
Nagar, Harda in the District of Hoshangabad. There are sone shops in the
precincts of the tenple which have been et out to different tenants.
According to the appellant, the tenmple and the shops are owned and
managed by a public trust known as Maheshwari Panchayati Mndir. Vi | e
according to Pandit Durga Prasad, 'the predecessor-in-interest of respondent
nos.1 (a) to (e), the tenple and the shops are property of his famly and they
do not belong to any public trust.

Pandit Kanmta Prasad (brother of Pandit Durga Prasad) nmoved an
application on 29.8.1953 under Section 4 of the MP. Public Trusts Act,
1951 (hereinafter referred to as "the Act™) for registration of Shri Mdan
Mohan Tenpl e Trust and the application was regi steredas Case No.73. In
this application it was alleged that a public trust was established by H's
Hol i ness Param Vai shnav Raghu Nath Ji VWas and he hinself along with his
two brothers, nanely, Pandit Durga Prasad and Pandit Narayan Prasad were
the trustees thereof. Anot her application was noved by Seth Chanpal a
Sheonarayanji Rathi, Seth Laxm narayanji Rathi and sone others on
30.8.1953 before the Registrar for registration of a trust known as
Maheshwari Panchayati Mandir, Harda and this application was regi stered
as case No. 206. Set h Chanpal al Sheonarayanji Rathi was the father of the
appel l ant Seth Chand Rat an. Set h Chand Ratan noved an application on
7.2.1955 for anml gamation of application nos.73 and 206. It ‘appears that
the Registrar held sone inquiry in the application nmoved by Pandit Kanta
Pr asad. Subsequently, Pandit Kanta Prasad noved an application on
20.1.1955 for withdrawal of the application noved by himearlier for
regi stration of the Trust. In this application, it was stated that the tenple
had been constructed by the forefathers of the applicant and no property or
| and, etc. had been given by anyone and it was the famly of the applicant
whi ch was mai ntai ni ng and nanagi ng the tenple with their own nmoney and
consequently it was not a public trust. It was further stated that the
application for registration of the trust had been gi ven under sone
nm sconception about the provisions of the Act as it was thought that al
tenpl es had got to be registered. The Registrar by his order dated
19.7.1955 allowed this application for w thdrawal of case no.73, which had
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been registered on the application noved by Pandit Kanta Prasad.
However, before the said order was passed, the application noved by Seth
Chanpal al Sheonarayanji Rathi which had been regi stered as case no. 206.
had been allowed on 7.2.1955 and Maheshwari Panchayati Mandir had been
regi stered as a public trust and Shri Madan Mohan Mandir and sone ot her
property including the shops in precincts thereof were shown to be the
property of the aforesaid trust. Pandit Kanmta Prasad thereafter noved an
application for correction of records and vide order dated 31.12.1956 the
Regi strar directed that Shri Madan Mhan Mandir be recorded as private
trust of Pandit Kanta Prasad.
Nearly 20 years thereafter, the appellant Seth Chand Ratan nmoved an
application before the Registrar under Section 22 read with Sections 14 and
26 of the Act for issuing appropriate directions for proper nmanagenent of
the trust property. In this application Pandit Durga Prasad and sone tenants
of the shops were inpleaded as opposite parti es. Pandit Durga Prasad
opposed the prayer made in-the application on the grounds, inter alia, that
Shri Madan Mohan Mandir and the properties in the precincts thereof were
not properties of a public trust but were his private properties. The
Regi strar ‘after hearing the parties passed an order on 13.12.1983 holding
that the order passed in case no.206 directing registration of the trust as a
public trust being of a binding nature, the validity of order dated
31.12.1956 has to be adjudi cated upon by a Court under Section 26(1) (c) of
the Act at the instance of Pandit Durga Prasad within 15 days fromthe date
of the order and in case of his failure to do so, he shall nake an application
to the Court under Section 26(2) of the Act. Since Pandit Durga Prasad did
not nmove an application to the Court, the Registrar hinself nade a reference
to the Court under Section 26(2) of the Act, which was registered as M sc.
Case No. 2 of 1984. The First Additional District Judge, Hoshangabad, after
hearing the parties decided the reference by his order dated 28.3.1985 and
hel d that the order dated 31.12.1956 of the Registrar was not in accordance
with | aw and was not bi ndi ng. He accordingly directed that the trustees and
nmanagers of Maheshwari Panchayati Mandir, Harda, shall be handed over
t he managenment of Shri Madan Mohan Mandir and the tenants in the shops
of the tenple shall pay rent to them I't was further directed that the

Regi strar shall make inquiries fromtime to tinme and see that proper accounts
of the income arising out of the tenple are kept and the sane is used for the
pur pose shown in the trust.

Pandit Durga Prasad then filed a wit petition under Articles 226 and
227 of the Constitution for quashing the order dated 13.12.1983 of the

Regi strar and the order dated 28.3.1985 passed by the First Additiona

Di strict Judge, Hoshangabad in M sc. Case No.2 of 1984. Pandi t Durga
Prasad also filed Msc. First Appeal No.384 of 1987 under Section 27(3) of
the Act before the High Court of Madhya Pradesh chal l engi ng the sane
j udgrment and order dated 28.3.1985 of First Additional District Judge,
Hoshangabad in M sc. Case no.2 of 1984. The appeal was filed |l ong after
the expiry of period of Iimtation and accordingly an application under
Section 5 of the Limtation Act for condonation of delay was filed. This
application was rejected and consequently the appeal was al so dism ssed by
the H gh Court on 26.11.1988. The writ petition fil ed by Pandit Durga
Prasad was, however, allowed by a | earned Single Judge by the judgnent
and order dated 2.9.1994 and the order dated 13.12:1983 of the Registrar and
al so the order dated 28.3.1985 passed by the First Additional District Judge,
Hoshangabad were quashed. Seth Chand Ratan thereafter filed a letters

pat ent appeal against the aforesaid decision of the | earned Single Judge, but
the same was di sm ssed by the inpugned judgnent and order dated
7.3.1995.

Learned counsel for the appellant has submitted that the Registrar

havi ng regi stered Maheshwari Panchayati Mandir as a public trust by the
order dated 7.2.1955 and the said order having became final and concl usive
in view of sub-section (2) of Section 7 of the Act, the only renedy
avail able to Pandit Kanmta Prasad was to file a civil suit under Section 8 of
the Act. However, instead of pursuing the aforesaid renmedy, he noved an
application for correction of record, which was allowed by the Registrar on
31.12.1956. Learned counsel has submitted that the Registrar had
absolutely no jurisdiction to entertain the aforesaid application and
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consequently the order passed by himon 31.12.1956 directing correction of
record is wholly illegal and without jurisdiction and is a nullity in the eyes
of |aw. Learned counsel has further urged that the tenple and the shops in
the precincts thereof were properties of Maheshwari Panchayati Mandir

which was a public trust and, therefore, the application noved by the
appel l ant, Seth Chand Ratan under Section 22 read with Section 26 of the

Act was fully maintainable and the Registrar had rightly passed an order on
31.12.1983 directing Pandit Durga Prasad to seek appropriate directions
fromthe Court and on his failure to do so, he rightly referred the natter to
the Court. The First Additional District Judge, Hoshangabad, it is urged,
was fully conpetent to enter upon the reference and the order passed by him
to the effect that the order dated 31.12.1956 of the Registrar was not in
accordance with the provisions of the Act and was not binding and that the
managenent of Shri Madan Mohan Mandir and the shops in precincts

thereof shall be handed over to the trustees and manager of Maheshwari
Panchayati Mandir is perfectly correct. Learned counsel has further
submitted that the order passed by the First Additional District Judge is
deened to be a decree of the Court under Sub-section (3) of Section 27 of
the Act against which an appeal lies to the High Court. The appeal preferred
by Durga Prasad havi ng been dism ssed by the H gh Court on 26.11.1988,

the order passed by the First Additional District Judge becane final and

bi ndi ng between the parties and it was not at all open to the H gh Court to
guash the very sane order in a wit petition under Article 226/227 of the
Constitution. 1t has thus been submitted that the inpugned orders dated
2.9.1994 of the |l eaned Single Judge and also the order dated 7.3.1995 of the
Division Bench in letters patent appeal are wholly illegal and deserve to be
set aside.

Learned counsel for the contesting respondents (legal representatives

of Pandit Durga Prasad) has subnmitted that Pandit Kanta Prasad had noved

the application for registration-of Shri Madan Mohan Mandir as a public

trust under a m stake of law as MP. Public Trusts Act 1951 had come into
force in the year 1951 and he acted under a m sconception that every tenple
has got to be registered under the said Act. It was under these

ci rcunst ances that he noved an application for wthdrawal of case no.73

whi ch was all owed by the Registrar on 19.7.1955. Learned counsel has
further submtted that the order passed by the Registrar on 7.2.1955 for

regi stration of Maheshwari Panchayati Mandir as a public trust was illegal as
Set h Chanpal al Sheonarayanji Rathi had al so noved an application for

amal gamati on of case no. 73 and case no. 206 and the aforesaid order was in
fact an ex-parte order against Pandit Kanta Prasad. When he cane to know

of the aforesaid order, he applied for correction-of records which was

all owed by the Registrar vide order dated 31.12.1956 and Shri Madan

Mohan Mandir was recorded as a private trust of the famly of Pandit Kanta
Prasad. Since the Registrar had commtted a m stake while passing the order
dated 7.2.1955 by which Maheshwari Panchayati Mandir was regi stered as a
public trust, the said m stake was rightly corrected by him The further
argunent of the |learned counsel is that the order passed by the Registrar on
31.12.1983 by which he nade a reference to the Court was illegal inasmuch

as such a direction could only be issued in the case of 'a public trust but as
the tenple and the shops were not the property of a public trust, no such
reference could be nmade and the order passed by the First Additional District
Judge is also illegal and the sane was rightly quashed in the wit petition
preferred by Pandit Durga Prasad.

Bef ore exam ning the contentions raised by the | earned counsel for the
parties, it will be convenient to take note of few provisions of the Act.
Section 2(4) defines "public trust” and it means an express or constructive
trust for a public, religious or charitable purpose and includes a tenple, a
mat h, a nosque, a church, a wakf or any other religious or charitable
endowrent and a society formed for a religious or charitable purpose.

Section 3 provides that the Collector shall be the Registrar of Public Trusts
and he shall mamintain the register of public trusts and such other books and
registers and in such formas may be prescri bed. Section 4 provides that
within three nonths fromthe date of coming into force of the Section, the
wor ki ng trustees of every public trust shall apply to the Registrar having
jurisdiction for the registration of the public trust. Sub-section (3) of
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Section 4 lays down that the application shall be in such formas may be
prescri bed and shall contain the particulars enunerated in this sub-section
Sub-section (5) of Section 4, provides an appeal agai nst the decision nmade

by the Registrar regarding registration of a public trust and it also | ays down
that the order of the appellate authority shall be final. Section 5 enjoins the
Registrar to make inquiry in the prescribed nmanner for the purposes of
ascertaining whether the trust is a public trust; whether any property is the
property of the trust; the nanmes and addresses of the trustees and managers
and the nmode of succession to the office of the trustee of such trust; the
amount of gross average annual income and expenditure, etc. Section 6

| ays down that on conpletion of the inquiry provided for under Section 5,

the Registrar shall record his findings with reasons therefor as to the matters
nmentioned in the said Section. Section 8 lays down that any working trustee
or person having interest in a public trust or any property found to be trust
property, feeling aggrieved by any finding of the Registrar under Section 6
may, within six nmonths fromthe date of the publication of the notice under
sub-section (1) of “Section 7, institute a suit in a civil court to have such
finding set aside or nodified. Section 26 lays down that if the Registrar is
satisfied on-the application of any person interested in the public trust or
ot herwi se that the original object of the trust has failed; or the trust property
is not being properly managed or administered; or the direction of the Court

i s necessary for the administration of the public trust, he may after giving the
wor ki ng trustee an opportunity to be heard, direct such trustee to apply to
Court for directions within a specified time. Were the trustee so directed
fails to nake an application as required and the Registrar considers it

expedi ent to do so, he shall hinself nmake an application to the Court. Sub-
section (1) of Section 27 lays down that on receipt of such application, the
Court shall nake or cause to be made ~such inquiry into the case as it deens
fit and pass such order thereon as it may consider appropriate. The powers
whi ch can be exercised by the Court have been enunerated in Sub-section

(2) of this Section. Sub-section (3) of Section 27 is inportant and it |ays
down that any order passed by the Court under Sub-section (2) shall be

deened to be a decree of such Court and an appeal shall lie therefromto the
H gh Court. Sub-section (4) provides that no suit relating to public trust
under Section 92 of the Code of Civil Procedure shall be entertained by any
Court on any matter in respect of which an application can be nade under
Section 26.

The reason which weighed with the learned Single Judge for allow ng

the wit petition was that in case no.73, which was initiated by Pandit Kanta
Prasad, a detailed inquiry was nade by SDO, Harda and after recording
statenment of some w tnesses he had come to the conclusion that Shri Mdan
Mohan Mandir and the shops in the precincts thereof were the persona

property of Pandit Kanta Prasad not that of Maheshwari Panchayati Sammj.

The order passed by the Registrar on 7.2.1955 in case no.206 directing that
the aforesaid property bel onged to and was bei ng managed by a public trust,
nanel y, Maheshwari Panchayati Samaj had been passed on account ‘of a

clerical m stake. Thus, it was held that there was no occasion for the
Registrar to nake a reference to the Court under| Section 26 of the Act and
consequently the order dated 31.12.1983 making the reference and t he order
passed by the Court (First Additional District Judge) on 28.3.1985 were
illegal. The Division Bench has al so concurred with the aforesaid reasoning
of the learned Single Judge.

In our opinion, the view taken by the H gh Court is not supported by

the provisions of the Act. Pandit Kanta Prasad had hinself nmoved an
application under Section 4 of the Act on 29.8.1953 for registration of Shr
Madan Mohan Mandir as a public trust and this application was registered as
Case No. 73. However, subsequently he noved an application on 20.1.1955

for withdrawal of the aforesaid application. Thi s application was opposed
by Set h Champal al Sheonarayanji Rathi (father of the appellant) by filing a
det ail ed objection on 6.4.1955. The Registrar by his order dated 19.7.1955
all owed the application for withdrawal noved by Pandit Kanta Prasad and it
was nmentioned in the order that this was being pernmitted at his own risk.

The proceedings initiated by Pandit Kanta Prasad havi ng been wi t hdrawn,

the result was that no final order, one way or the other, was passed in case
no. 73 and, therefore, any report submtted by the SDO in the said case could
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not formthe basis for holding that the order passed in case no.206 initiated
on the application of Maheshwari Panchayati Sanaj had been passed on

account of any clerical nistake. The schenme of the Act shows that after

hol ding an inquiry, as provided under Section 5, the Registrar has to record
his findings with reasons therefor and Section 7 enjoins making of entries in

the register in accordance with the findings recorded under Section 6. Sub-
section (2) of Section 7 lays down that the entries so made shall, subject to
the provisions of the Act, be final and concl usive. Section 8 confers a right

upon a person who is aggrieved by any finding of the Registrar recorded
under Section 6 to institute a suit in a Cvil Court within six nonths to have
such finding set aside or nodified. In view of these provisions, the order
passed by the Registrar in case no.206, by which it was held that

Maheshwari Panchayati Mandir is a public trust and Shri Madan Mhan

Mandir and the shops in the precincts thereof were the property of the trust
and were being nanaged by it, becane final and conclusive. The only

renedy avail able to Pandit Kanta Prasad was to institute a civil suit under
Section 8 of the Act for setting aside the said finding. In these

ci rcunmstances, it was not open to the Registrar to entertain a correction
application and to record that Shri Madan Mohan Mandir is a private trust of
Pandit Kamta Prasad which he did by his order dated 31.12.1956. The High
Court was, therefore, wong in holding that the order dated 7.2.1955 in case
no. 206 was passed on account of clerical m stake.

There is another ground on which the order passed by the Hi gh Court

cannot be sust ai ned. As nmentioned earlier, the Registrar made a reference
to the Court on 31,12.1983 under Section 26(2) of the Act, which was

regi stered as Msc. Case No.2 of 1984. The First Additional District Judge,
Hoshangabad deci ded the said reference by the judgnent and order dated
28.3.1985 and held that the order passed by the Registrar on 31.12.1956 is
not in accordance with |aw and is not binding upon him He further issued
directions that the trustees and nanagers of ~ Maheshwari Panchayati Mandir
Harda shal|l be handed over the nanagenent of Shri Madan Mohan Mandir

and the tenants shall pay rent to them Thi-s order, which is deened to be a
decree under Sub-section (3) of Section 27 of the Act was chal |l enged by
Pandit Durga Prasad by filing Msc. First Appeal No.384 of 1987 before the

H gh Court but the same was dismissed by the order dated 26.11.1988. In
this appeal, Seth Chand Ratan and the Registrar of Public Trust were arrayed
as respondent nos.1l and 2 and the nine tenants of the property were arrayed

as respondent nos.3 to 11. The result of the dismssal of the appeal was that
as between the parties the order passed by the First Additional District

Judge, Hoshangabad in Msc. Case No.2 of 1984 becane final. It .is

noteworthy that the wit petition has been decided on 2.9:1994 |ong tine
after the dismssal of the first appeal. The | earned SingleJudge did not at

all advert to the fact that against the judgnent and decree dated 28.3.1985 of
the First Additional District Judge, Hoshangabad, an appeal had been
preferred in the High Court by Pandit Durga Prasad and the sanme had been

di sm ssed on 26.11.1988. It was argued on behalf of the appellant in the
letters patent appeal that in view of the statutory provision of the appeal, the
wit petition ought not to have been entertained. The Di vi sion Bench

brushed aside the argunent by merely observing that existence of an
alternative renmedy does not divest the Hi gh Court of its jurisdiction to
entertain a petition under Articles 226 and 227 of ‘the Constitution. In our
opi nion, the Division Bench failed to notice that the Statute itself provided a
regul ar appeal to the Hi gh Court against the judgment and order of the Court
(First Additional District Judge) which was deemed to be a decree and the

sai d renmedy had al ready been availed of by the wit petitioner by filing an
appeal which had been dism ssed, and the result whereof was that the

judgrment and order of the Court attained finality between the parties. In

al nost sinmilar circunmstances in Shankar Ranthandra Abhyankar v.

Krishnaji Dattatreya Bapat, 1969 (2) SCC 74, this Court had exani ned the
propriety of the High Court in entertaining a wit petition. In this case, a
suit for eviction had been filed by a I andl ord whi ch was decreed by the tria
court and the decree had been confirned in appeal by the District Judge.
Thereafter, the tenant preferred a revision before the Hi gh Court which was

di smissed by a | earned Single Judge. The tenant then filed a wit petition
under Articles 226 and 227 of the Constitution challenging the sane order of
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the Appellate Court (District Judge), which was allowed by the Division

Bench of the Hi gh Court. In appeal this Court set aside the judgment of the
Di vi si on Bench of the Hi gh Court with the followi ng observations :

". In Chandi Prasad Chokhani v. The State of

Bi har 1962 (2) SCR 276, it was said that save in exceptiona

and special circunstances this court would not exercise its

power under Article 136 in such a way as to bypass the High

Court and ignore the latter’s decision which had becone fina

and bi nding by entertaining an appeal directly fromorders of a

Tri bunal . Such exercise of power would be particularly
i nadvi sable in a case where the result night lead to a conflict of
decisions of two courts of conpetent jurisdiction. In our

opi nion the course which was followed by the High Court, in
the present case, is certainly one which leads to a conflict of
deci si ons of the sanme court.

Even on the assunption that the order of the appellate

court had not nerged in the order of the single Judge who had
di sposed of the revision petition we are of the viewthat a wit
petition ‘ought not to have been entertained by the Hi gh Court
when the respondent had already chosen the renedy under

Section 115 of the Code of Civil Procedure. If there are two
nodes of invoking the jurisdiction of the Hi gh Court and one of
those nodes has been chosen and exhausted it would not be a
proper and sound exerci'se of discretion to grant relief in the
ot her set of proceedings in respect of the sane order of the
subordi nate court. The refusal to grant relief in such
circunst ances woul d be in consonance with the anxiety of the
court to prevent abuse of process as also to respect and accord
finality to its own decisions.

This being the |l egal position, the wit petition filed by Pandit Durga

Prasad was not nmintainable and the High Court conmtted nanifest error of

law in entertaining and allow ng the sane.

Even ot herw se, the view taken by the Division Bench of the Hi gh

Court for repelling the objection of the appellant regarding the

mai ntai nability of the wit petition that an alternative renmedy does not divest
the Hi gh Court of its powers to entertain petitions under Article 226 and 227
of the Constitution, has hardly any application on the facts of the present
case. It has been settled by a | ong catena of decisions that when a right or
liability is created by a statute, which itself prescribes the remedy or
procedure for enforcing the right or liability, resort nust be had to that
particul ar statutory renedy before seeking the discretionary renedy under
Article 226 of the Constitution. This rul e of exhaustion of statutory
renedies is no doubt a rule of policy, conveni ence and di scretion and the
Court may in exceptional cases issue a discretionary wit of certiorari.

Where there is conplete |ack of jurisdiction for the officer or authority or
Tribunal to take the action or there has been a contravention of fundamenta
rights or there has been a violation of rules of natural justice or where the
Tri bunal acted under a provision of law, which is ultra vires, then
notw t hst andi ng the exi stence of an alternative remedy, the Hi gh court ‘can

exercise its jurisdiction to grant relief. In the present case, the alternative
remedy of challenging the judgnent of the Court was not before some other
forum or Tribunal. On the contrary, by virtue of Sub-section (3) of Section

27 of the Act, the order passed by the Court anpbunted to a decree agai nst

whi ch an appeal lay to the H gh Court. When the party had statutory

remedy of assailing the order passed by the District Court by filing an appea
to the High Court itself, he could not bypass the said remedy and take
recourse to proceedi ngs under Articles 226 and 227 of the Constitution

Such a course of action rmay enable a litigant to defeat the provisions of the
Statute which may provide for certain conditions for filing the appeal, |ike
[imtation, paynent of court fee or deposit of sonme amount or fulfilnment of
sone othre conditions for entertaining the appeal

For the reasons stated, we are clearly of the opinion that the High

Court committed manifest error of lawin entertaining and allowing the wit
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petition filed by Pandit Durga Prasad and, therefore, orders passed by the

| earned Single Judge on 2.9.1994 and by the Division Bench in letters patent
appeal on 7.3.1995 are liable to be set aside.

In view of Section 8 of the Act, a person feeling aggrieved by any

finding of the Registrar recorded under Section 6 of the Act, can institute a
civil suit within six nmonths of publication of notice under Sub-section (1) of
Section 7 of the Act to have such finding set aside or nodified. Si nce the
Regi strar had passed an order on 31.12.1956 for recording Shri Madan

Mohan Mandir as a private trust of Pandit Kanta Prasad, there was no

occasion for himto file a civil suit to establish his right. Having regard to
the peculiar facts of the present case, we consider it in the interest of justice
that an opportunity be given to the contesting respondents to establish their
right by instituting a ciwvil suit, which they may do within three nonths from

t oday.

The appeal is accordingly allowed and the judgnment and orders dated

2.9.1994 of the |earned Single Judge and that of the Division Bench dated

7.3.1995 are set aside. It will, however, be open to the contesting
respondents to file asuit in the Cvil Court in accordance with Section 8 of
the Act within three nonths from today. The appellants will be entitled to

their costs.




