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HEADNOTE:

Ina wit petition filed under Art. 226 of the Constitu-
tion inpugning his disnmissal fromservice, the respondent
contended that since he had not been given 'a reasonable
opportunity of neeting the allegations against him his
di smssal was void. The. wit petition was dismssed.
Thereupon, the respondent flied a suit in a <civil court
chal l engi ng his dism ssal on the ground, ‘anong others, that
since he had been appointed by the |Inspector-Ceneral of  Po-
lice, his dismssal by the Deputy Inspector GCeneral - of
Police was wong. The State took the plea that the suit was
barred by res-judicata. Dismissing the suit, the tria
court held that it was not barred by res-judicata. The
first appellate court disnissed the respondent’s appeal
Purporting to follow a |ine of decisions of this Court, the
H gh Court held that only that issue between the parties
woul d be res-judicata which was raised in the earlier wit
petition and was deci ded by the H gh Court after contest and
since in this case the respondent did not” raise in the
earlier wit petition the plea of conpetence of the Deputy
I nspector General of Police to dismiss him the parties were
never at issue on it and that the High Court never consid-
ered and decided this issue in the wit petition. On the
guestion of invoking the principle of constructive res-
judicata by a party to the subsequent suit on the ground
that the matter might or ought to have been raised in the
earlier proceedings, the H gh Court held that this question
was |eft open by the Suprene Court in Gulabchand Chhotal a
Pari kh v. State of Bonmbay [1965] 2 SCR 547, and allowed the
respondent’ s appeal
Allowing the States appeal to this Court.

HELD: The Hi gh Court was wong in its view because the
law in regard to the applicability of the principle of
constructive res-judicata having been clearly laid down in
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Devi Lal Mdi v. Sales Tax Oficer Ratl am and O hers
[1965] 1 S.C.R 686 it was not necessary to reiterate it in
Gul abchand’s case as it did not arise for consideration in
that case. The clarificatory observation in @ulabchand’ s
case was m sunderstood by the H gh Court in observing that
the matter had been left open by this Court. .[435 (

1. The doctrine of res-judicata is based on two theo-
ries: (i) the finality and concl usiveness of judicial deci-
sions for the final term nation of disputes in the genera
interest of the conmmunity as a matter of public policy, and
(ii) the interest of the individual that he should be pro-
tected frommultiplication of litigation. [430 DO

2. (a) In certain cases, the same set of facts may give
rise to two or nore causes of action. In such cases res-
judicata is not confined to the issues which the Court is
actually asked to decide but covers issues or facts which
are so clearly part of the subject matter of the litigation
and so clearly could have been raised that it would be an
abuse of the process of the court to allow a new proceeding
to “be started in respect of them This rule has sonetines
been referred to as constructive res-judicata which is an
aspect or anplification of the general principle. [431 A

(b) Section 11 of the Code of G vil Procedure, with its
Si X expl anati ons, covers alnost the whole field, but the
section has, in terns, no application to a petition for the
i ssue of a high prerogative wit. [431 D

(c) Athough in the Amalganated Coalfields Ltd. and
ot hers v. Janapada Sabha, [1962] 1 S.C.R 1 this Court held
that constructive res-judicata being a special and artifi-
cial form of res-judicata should not generally be applied to
wit petitions, in Devilat Mudi’s this Court held that if
the doctrine of constructive
429
res-judicata was not applied towit proceedings, it would
be open to a party to take one proceedi ng after another and
urge new grounds every time, which was plainly inconsistent
with considerations of public policy. The principle of
constructive res-judicata was, therefore, held applicable to
wit petitions as well.

[433 G & 434 D

3. The Hi gh Court mssed the significance of these deci-
sions and relied upon L. Jankirama lyer and ' Others v.P.M
Ni | akanta |yer and Qthers [1962] Supp. 1 S.C'R 206 which
had no bearing on the controversy. |In GQlabchand’s case,
this Court observed that it did not-consider it necessary to
exam ne whether the principle of constructive res-judicata
could be invoked by a party to the subsequent suit oft the
ground that a matter which m ght or ought to have been
raised in the earlier proceeding but was not so raised
therein could be raised again relying on which the Hgh
Clurt concluded that the question was |left open by this
Court . This in turn led the H gh Court to hold that the
principle of resjudicata could not be made applicable to a
wit petition. [435 E-F]

In the instant case, the respondent did not raise the
pl ea that he could not be dism ssed by the Deputy [|nspector
General of Police. This was an inportant plea which was
within his know edge and could well have been taken in the
wit petition. Instead he raised the plea that he was not
af forded a reasonabl e opportunity of nmeeting the case in the
departnmental inquiry. 1t was therefore not permssible for
himto take in the subsequent suit the plea that he had been
di smissed by an authority subordinate to that by which he
was appointed. That was clearly barred by the principle of
constructive res-judicata and the Hi gh Court erred in taking
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a contrary view. [436 A-B]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G Vil Appeal No. 2339 of 1968.

(Appeal by Special Leave fro.mthe Judgnent and Order
dated the 27-3-1968 of the Allahabad H gh Court in Second
Appeal No. 2352 of 1963).

G N D kshit, and OP. Rana, for the appellant.
E.C. Agrawal a, for the respondent.
The Judgrment of the Court was delivered by

SHI NGHAAL, J. - Respondent Nawab Hussain was a confirnmed
SUbl nspector of Police in Utar Pradesh. An anonynous
conplaint was nmade  against himand was investigated by
I nspector Suraj Singh who submitted his report to the Super-
i ntendent ~of Police on February 25, 1954. Two cases were
regi stered against himunder the Prevention of Corruption
Act and the Penal Code.  They were also investigated by
I'nspect or Suraj Singh, and the respondent was di sm ssed from
service by an order of the Deputy Inspector General of
Police dated Decenber 20,1954. He filed an appeal, but it
was dismssed on April 17, 1956. He; then filed a wit
petition in the Allahabad H gh Court for quashing the disci-
plinary proceedings on the ground that he was not afforded a
reasonable opportunity to neet the allegations against him
and the action taken against himwas nmala fide. It was
di smi ssed on COctober 30, 1959, The respondent then filed a
suit in the court of Givil Judge, Etah, on January 7, 1960,
in which he challenged the order of his dismssal on the
ground, inter -alia, that he had been appointed by the
I nspector General of Police and that the Deputy |nspector
CGeneral of Police was not conmpetent to. dismiss him by
virtue of the provisions of article 311 (1) of the Constitu-
tion. The State of Uttar Pradesh traversed the claim in
the. suit on several grounds, including’ the plea that the
suit was barred by res judicata as "all the matters in issue
in this case had been rai sed or ought to have been raised
bot h
430
in the wit petition and special appeal.” The trial court
di smssed the suit on July 21, 1960, mainly on the ~ground
that the Deputy Inspector General of Police would be deened
to be the plaintiffs appointing authority. It however held
that the suit was not barred by the principle of res judica-
t a. The District Judge upheld the trial court’s judgnent
and di sm ssed the appeal on February 15, 1963. The respond-
ent preferred a second appeal which has been allowed by the
i mpugned judgnent of the High Court dated March 27, @ 1968,
and the suit has been decreed. The appellant State of Utar
Pradesh has therefore cone up in appeal to this Court by
speci al | eave.

The High Court has taken the view that the suit was not
barred by the principle of constructive res judicata and
that the respondent could not be dism ssed by an_order of
the Deputy Inspector General of Police .as he had been
appointed by the Inspector General of Police. As we have
reached the conclusion that the High Court conmitted an
error of law in deciding the objection regarding the bar of
res judicata, it will , not be necessary for us to examne
the ot her point.

The principle of estoppel per remjudicatamis a rule of
evidence. As has been stated in Marginson v. Blackburn
Borough council, (1) it may be said to be "the broader rule
of evidence which prohibits the reassertion of a cause of
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action." This doctrine is based on two theories: (i) the
finality and conclusiveness of judicial decisions for the
final term nation of disputes in the general interest of the
conmunity as a matter of public policy, and (ii) the inter-
est of the indidual that he should be protected from nulti-

plication of litigation. It therefore serves not only a
public but also a private purpose by obstructing the reopen-
ing of matters which have once been adjudi cated upon. It is

thus not permssible to obtain a second judgnent for the
sane civil relief .on the sane cause of action, for other-
wise the spirit of contentiousness nay give rise to con-
flicting judgnents of equal authority, lead to multiplicity
of actions and bring the adm nistration of justice into
di srepute. It is the cause of action which gives rise to an
action, and that is why it is necessary for the courts to
recogni se that a cause of action which results in a judgnent
must | ose its identity and vitality. and merge in the judg-
nment when pronounced. It cannot therefore survive the
judgnment, or give rise to another cause of action on the
sane facts. This is what is known as the general principle
of resiudicata.

But it may be that the sane set of facts may give rise
to two or nmore causes of action. If in such a case a person
is allowed to choose and sue upon one cause of action at one
time and /'to reserve the other for subsequent litigation
that would aggravate the burden of litigation. Courts have
therefore treated such a course of action as an abuse of its
process and Sonervell L.J., has answered it as follows in
Greenhalgh wv. -Mllard(2) «--

“I' “think that on the authorities to
which I -will refer it would be accurate to say
that res judicata for this purpose is
(1) [1939] 2 K.B. 426 at p. 437.

(2) [1947] 2°Al. E R 255 at p, 257.
431
not confined to the issues which the court is
actually asked to decide, but that it covers
i ssues or facts which are so clearly part of
the subject matter of the litigation and so
clearly could; have been raised that it would
be an abuse of the process of the court to
allow a new proceeding to be started in re-
spect of them"
This is therefore another and an equally necessary and
efficaci ous aspect of the same principle, for it helps in
rai sing the bar of res judicata ,by suitably construing the
general principle of subduing a cantankerous litigant. That
is why this other rule has .sonetinmes been referred to as
constructive res judicata which, in reality, i's'an aspect or
anplification of the general principle.

These sinple but efficacious rules of evidence have been
recogni sed for long, and it will be enough to refer’ to this
Courts decision in Gl abchand Chhotal al Parikh v. State of
Bonbay(1) for the genesis of the doctrine and its devel op-
nment over the years culmnating in the present section 11 of
the Code of Civil Procedure, 1908. The section, wth its
six explanations, covers alnost the whole field, and has
adnmirably served the purpose of the doctrine. But it relates
to suits and former suits, and has, in terns, no direct
application to a petition for the issue of a high preroga-
tive wit. The general principles of res judicata and
,constructive res judicata have however been acted upon in
cases of renewed applications for a wit. Ref erence in
this connection nay be made to Ex Parte Thonpson(2). There
A.J. Stephens noved for a rule calling upon the authorities
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concerned to show cause why a mandarmus shoul d not issue. He
obtained a rule nisi, but it was discharged as it did not

appear that there had been a demand and a refusal. He
applied again saying that there had been a demand and a
refusal since then. Lord Denman C.J., observed that is
St ephens was mmki ng an application which had already ' been
refused, on fresh materials, he could not have "the Sane

application repeated fromtine to time" as they had "often
refused rul es" on that ground. The sanme view has been taken
in England in respect of renewed petition for certiorari
guo warranto and prohibition, and, as we shall show, that is
al so the position in this country.

W find that the High Court in this case 'took note of
the decisions this Court in L. Janakimua |Iyer and others
v. P. M Ni l.akanta |lyer and others(3), Devilal Mdi .
Sales Tax Oficer, Ratlam and others(4) and Gl abchand
Chhot al al Parikh v. State of Bonbay (supra) and reached
the fol lowi ng conclusion :--

"On a consideration of the law as laid
down by the Suprene Court in ,the above three
eases | aminclined to. agree with the alter-
native argunment of Sri K C. Saxena, |earn-

(1) [1965] 2 S.C. R 547.
(2) 6 QB. 720.
(3) [1962] Supp. 1 S.C.R 206.
(4) [1965] 1 S.C. R 686.
432
ed counsel for-the plaintiff-appellant, that
the |aw as declared by the Suprene Court in
regard to-the plea of res judicata barring a
subsequent suit on the ground of dismssal of
a. prior wit petition under Article 226 of
the Constitution is that only that issue
between the parties will be res judicata which
was raised in the earlier wit petition and
was decided. by the High Court after contest.
Since no plea questioning the 'validity of the
di sm ssal order based on the i nconpetence. of
the Deputy I'nspector Ceneral of Police was
raised in the earlier wit petition filed by
the plaintiff inthe Hgh Court: under Article
226 of the Constitution and the parties were
never at issue on it and the Hi gh Court never
considered or’ decided it. I think it is
conpetent for the plaintiff to raise such a
plea in the subsequent "suit and bar of res
judicata will not apply."”
W have gone through these cases. Janakirama lyer’s was a
case where the suit which was brought by defendants 1 to 6
was W t hdrawn during the pendency of the appeal in the Hgh
Court and was dismissed. In the nean time-a suit was filed
"in a representative capacity under Order 1 rule 8 C P.C
One of the defences there was the plea of res judicata. The
suit was decreed. Appeals were filed against the ~decree,
but the High Court dism ssed themon the ground that there
was no bar of res judicata Wen the matter cane to this
Court it was "fairly conceded" that" in ternms section 11 of
the Code of Civil Procedure could not apply because the suit
was filed by the creditors defendants 1 to 6 in their repre-
sentative character and was conducted as a representative
suit, and it could not be said that defendants 1 to 6 who
were plaintiffs in the earlier suit and the creditors who
had brought the subsequent suit were the sane parties or
parties who clainmed through each other. |t was accordingly
hel d that where section 11 was thus inapplicable,” it would
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not be permssible to rely upon the general doctrine of res
judicata, as the only ground on which res judicata could be
urged in a suit could be the provisions of section 11 and no
ot her. That was therefore quite a different case’ and the
Hi gh Court failed to appreciate that it had no bearing on
the present controversy.

The High Court then proceeded to consider this Court’s
decisions in Devilal Mdi’'s case (supra) and Qulabchand s
case (supra). Qulabchand’s was the |ater of these two cases.
The High Court has interpreted it to nean as follows :--

"It was held that the decision of the
Hi gh Court on a wit petition under Article
226 on the merits on a matter after contest
will ~operate as res-judicata in a subse-
guent ‘regular suit between the sane parties
with respect to the same matter. As appears
from the report the above was mgjority view
of the Court and the question whether the
principles of constructive res-judicata can be
i nvoked by a party to the subsequent suit on
the ground that a matter which might or ought
to have been raised in the earlier proceedi ngs
was left open. The |earned Judges took care
to
433
observe that they made it clear that it was
not necessary and they had not considered that
the principles-of constructive res-judicata
could be invoked by a party to the subse-
guent suit on the ground that a matter which
m-ght O ought to have been raised in the
earlier proceeding was not so raised therein."
As we shall show, that was quite an erroneous view of the
decision of this Court ,on the question of constructive
res-judicata. It will help in appreciating the view of this
Court correctly if we make a brief reference to the. earli-
er’ decisions in Amal gamated Coal fields Ltd. and others .
Janapada Sabha, Chhindwara(l) and Amal gamated Coalfields
Ltd. and anot her v. Janapada Sabha, Chhindwara, (2) which was
al so a case between the same parties. In the first of these
cases a wit petition was filed to challenge the coal tax
on some grounds. An’ effort was nmade to canvass an- addi -
tional ground, but that was not allowed by this GCourt and
the wit petitton was dismissed. Another wit petition was
filed to challenge the levy of the tax for the subsequent
peri ods on grounds distinct and separate from those ‘which
were rejected by this Court. The High Court held that the
wit petition was barred by res-judicata ’'because: of the
earlier decision of this Court. The matter /came up in
appeal to this Court in the second case. The question which
directly arose for decision was whether the  principle of
constructive res judicata was applicable to petitions under
articles 32 and 226 of the Constitution and it was an-
swered as follows,--
"It is significant that the attack
against the wvalidity of the notices in the

present proceedings is based on grounds
di fferent and distinct fromthe grounds raised
on the earlier occasion. It is not as if the

same ground which was urged on the earlier
occasion is placed before the Court in another
form The grounds now urged are entirely
distinct, and so, the decision of the High
Court can be upheld only if the principle of
constructive res judicata can be said to apply
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to wit petitions filed under Art. 32 or Art.
226. I n our opinion, constructive res judica-
ta which is a special and artificial form of
res judicata enacted by section 11 of the
Cvil Procedure Code should not generally be
applied to wit petitions field under Art. 32
or Art. '226. W would be reluctant to apply
this principle to the present appeals all the
nore because we are dealing with cases where
the inpungned tax liability is for different
years."
It may thus appear that this Court rejected the application
of the principle of constructive res judicata on the ground
that it was a "special and artificial formof res judica-
ta" and should not generally be applied to wit
petitions, .but the matter did not rest there. It again
arose for - consideration in Devilal Mdi's case (supra).
Gaj endr agadkar, J. who had spoken for the <court in the
second case of Amal ganated Coal fields Ltd. spoke for the
Court in that case also. The
(1) [1962] 1 S.C R 1. (2) [1963]. Supp. 1. S.C R 172.
434
petitioner in‘that case was assessed to sales tax and filed
a wit petition to challenge the assessnent. The petition-
was dism ssed by the High Court and he cane in appeal to
this Court. /He sought to nmake sone’ additional contentions
in this Court, but was not pernitted to do so.. He. there-
fore filed another wit petition in the H gh Court raising
,those’ additional contentions and chall enged the order of
assessnment for the same year. The High Court dism ssed the
petition on nerits, and the case cane up again to this Court
in appeal. The question which specifically arose for consid-
eration was whether the principle of constructive res
judicata was applicable to wit petitions of that kind.
VWil e observing that the rule of constructive res judicata
was "in a sense a somewhat technical or artificial rule
prescribed by the Code/of Civil Procedure", this Court
declared the law in the follow ng ternms, --

"This rule postulates that if a plea
could have been taken by a party in a proc-
cedi ng between him and his opponent, he would
not b0 permtted to take that plea against the
sanme party in a subsequent proceeding which is
based on the sane cause of action; but basi-
cally, even this viewis founded on the same
consi derations of public policy, because if
the doctrine of constructive res judicata /is
not applied to wit proceedings, it would be
open. to the party to take one proceeding
after another an urge new grounds every ' tine;
and that plainly is inconsistent with consid-
erations of public policy to which we have
just referred.”

VWi le taking that view, Gajendragadkar C J., tried to ex-
plain earlier decision in Armalgamated Coal fields Ltd. wv.
Janapada Sabha, Chhindwara(1l) and categorically held that
the principle of constructive res judicata was applicable to
wit petitions also. As has been stated, that case was
brought to the notice of the High Court, but its signifi-
cance appears to have been | ost because of the decisions,
in Janakirama lyer and others v.P.M N lakanta |yer (supra)
and GQul abchand’ s ease (supra). W have nmade a reference to
the decision in Janakirama |lyer’s case which has no bearing
on the' present controversy, and we may refer to the deci-
sion in Gl abchand’s case as well. That was a case where
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the question which specifically arose for consideration was
whet her a decision of the High Court on nerits. on a certain
matter after contest, in a wit petition under article 226
of the Constitution, operates as res judicata in a regular
suit with respect to the sane natter between the same par-
ties. After a consideration of the earlier decisions in
England and in this country, Raghubar Dayal J., who spoke
for the majority of this Court, observed as follows, -

These decisions of the Privy Counci
well lay down that the provisions of s. 11
C.P.C. are not exhaustive with respect to an
earlier decision in a proceeding operating as
res judicata in a subsequent suit with respect
,to the sane matter inter parties, and do not
preclude the. application to regular suits of
the general principles of res judicata based
on~ public policy’ and applied .from ancient.
times."

(1) [2963] Supp. 1 S.C.R 172.

435

He made a reference to the decision in Daryao and others v.
The State of U P. and-others(1l) on the question of res judi-
cata and the- decisions in Amal gamated Coal fields Ltd. and
others v. Janapada Sabha, Chhindwara(2) and Devilal Mdi’s
case (supra) ~and summarised the decision of the Court as
follows :--

"As a resul t of the above discussion, we
are of opinion‘that the provisions of s. 11
C.P.C. are not exhaustive with respect to an
earlier ~decision operating as res judicata
bet ween the sane parties on the same matter in
controversy in a subsequent regular suit and
that on the general principle of res judicata,
any previous decision on a matter in contro-
versy, decided after full contest or after
affording fair opportunity to the parties to
prove their case by a Court conmpetent to
decide it, will operate as res judicata in a
subsequent regular suit. It is/'not necessary
that the Court deciding the matter formerly be
conpetent to decide the subsequent suit . or
that the former proceeding and the subsequent
suit have the sanme subject matter. The nature
of the fornmer proceeding is immterial."

He however went on to nake the following further observa-
tion,-

"W may nmake it clear that it was not
necessary, and we have not consi dered, wheth-
er the principles of constructive res judicata
can be invoked by a party to the subsequent
suit on the ground that a matter which m ght
or ought to have been raised in the earlier
proceedi ng was not so, raised therein."

It was this other observation which led the High Court 'to
take the viewthat the question whether the principle of
constructive res judicata could be invoked by a party to a
subsequent suit on the ground that a plea which night or
ought to have been raised in the earlier proceeding but was
not so raised therein, was left open. That in turn led the
Hi gh Court to the conclusion that the principle of construc-
tive res judicata could not be nade applicable to a wit
petition, and that was why it took the view that it was
conpetent for the plaintiff in this case to. raise an
additional plea in the suit even though it was available to
himin the wit petition which was filed by himearlier but
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was not taken. As is obvious, the H gh Court went wong
in taking that view because the lawin regard to t he
applicability of the principle of constructive res judicata
having been clearly laid down in the decision in Devila
Modi’s case (supra), .it was not necessary to reiterate it
in @Gul abchand’s case (supra) as it did not arise for consid-
eration there. The clarificatory observation of this Court
in Qlabchand' s case (supra) was thus nisunderstood by the
H gh Court in observing that the matter had been "left
open"’ by this Court.

It is not in controversy before us that the respondent
did not raise the plea, in the wit petition which had been
filed in the H'gh Court, that by virtue of clause (1) of
article 311 of the Constitution he
(1) [1962] 1 S.C R 574. (2) [1963] Supp. 1 S.C.R 172
436
could not be dism ssed by the Deputy Inspector General of
Police as he had been appointed by the Inspector General of
Pol i ce. It is also not in controversy that that was an
i'mportant- plea which was within the know edge of the re-
spondent and could wel |- have been taken in the wit peti-
tion, but he contented hinself by raising the other pleas
that he was not afforded a reasonable opportunity to neet
the Case against himin the departnmental inquiry and that
the action taken against himwas nala fide. It was there-
fore not permissible for himto challenge his dismssal, in
the subsequent suit, on the other ground that 'he had been
di smissed by an authority subordinate to that by which he
was appoi nted. That was clearly barred by the principle
constructive res judicata and the Hi gh Court erred in taking
a contrary view.

The appeal is allowed, the inpugned judgnent of the High
"Court dated March 27, 1968, is set aside and the respond-

ent’s suit is dismssed. In the circunstances of the case,
we direct that the parties shall pay and bear their own
costs.

P.B.R Appeal all owed.

436SCl / 77--2500--12-10-77 d PF.
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