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ACT:

Bonbay Tenancy and Agricultural Lands (Vi dar bha
Regi on) Act, 1958---S. 2(12) Explanation'l, ss. 36 and
38--Expression "to  cultivate personal l'y"--Scope of--1f a
Sansthan or private religious trust entitled to recover

possession of agricultral, land for "personal cultivation".
HEADNOTE

The appellant Sansthan, a private religious trust,
derived nost of its inconme fromendowed agricultural Iand.

The fourth respondent was a tenant of a part of the land. A
notice was served on himon behalf of the appellant in
January 1961 wunder s. 38 of  the Bonbay Tenancy and
Agricultural Lands (Vidarbha Region) Act, 1958, to give up
possession of the land as it was required by the ~Sansthan
for personal cultivation. As the notice was not conplied
with, the. appellant made an application under s. 36 which
was 'rejected by the Naib Tahsildar. The S.D.O as well as
the first respondent Revenue Tribunal, confirmed this order
The appellant thereafter filed a petition in the H gh Court
under Art. 227 but this was dism ssed.

In appeal to this Court it was contended on ~behalf of
the appellant that under Explanation | in s. 2(12) of. the
Act a person who is subject to any physical  or ~nenta
disability shall be deenmed to cultivate the |and personally
if it is cultivated by the servants or by hired | aborers; as
an idol or a Sansthan that would fall within the nmeaning of
the word "person’ can well be regarded to. b.e subject to a
physical or nmental disability and | and can be cultivated on
its behalf by servants or hired |laborers, by virtue of
Expl anation | the idol would be in the sane position as a
mnor and it can cultivate the land personally wthin the
meani ng of s. 2(12).

HELD: Di smissing the appeal
(i) There was no 'farce in the contention that the case

of the appellant fell within Explanation | in s. 2(12).
Physical or nental disability as defined by s. 2(22), Ilays
enphasis on the words "personal |abour or supervision". In

other words the intention is that the cultivation of the
land concerned nmust be by natural persons and not by |I|ega
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persons. [939 E]

Shri Kesheoraj Deo Sansthan, Karania v. Bapurao Deoba
JUDGVENT:

(ii) Nei t her provi sions of Berar Regul ati on of
Agricultural Leases Act, 1951 nor of the Bonbay Public
Trusts Act could be of any assistance to the appellants. In
the present case it was comobn ground that the Sansthan was
a private trust and was not governed by the provisions of
the Bombay Public Trusts Act. The manager of the Wahi wat dar
of the Sansthan could not, therefore, fall wthin the
definition of the word "trustee" as given ins. 2 ( 18 ) of
the Act. [940 E-F]

| shwardas v. Maharashtra Revenue Tribunal & Os.,
[1968] 3 S.C.R 441, referred to.

937

(iii) There was no force in the contention that the
provi sions of the Act which had the effect of debarring the
appel l ant "\from clai m ng possession for personal cultivation
wer e violative of Articles 14 and 19(1)(f) or the
Constitution. The Act is rendered inmmune from attack on
these grounds in view of the provisions of Article 31 (A
of the Constitution. 1941 A-B]

Shri  Mahadeo Paikaji Kol he Yavatmal v. The State of
Bonbay, [1962], 1 S/C.R 733 and Sri Ram Ram Narai n Medhi v.
The State of Bonmbay, [1959] Supp. 1 SSC R 489, referred
to.

&

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 862 of
1966.

Appeal by special |eave fromthe order dated April 8,
1965 of the Bombay Hi gh Court, Nagpur Bench in | Letters
Pat ent Appeal No. 40 of 1965.

W S. Barlingay, R Mhalingier -and Ganpat Rai,  for the
appel | ant.

M S. K. Sastri and S.P. Nayar, for respondents’ Nos. 2, 3 and
5.

M Veer appa, for respondent No. 4.

The Judgrment of the Court was delivered by

Gover, J. This is an appeal by special leave from a
judgnent of the Hi gh Court of Bombay dism ssing a petition
under Art. 227 of the Constitution which had been filed by
appel | ant Sanst han.

The appellant is a private religious Trust which is
managed by Laxman Anant Milay who is described as a
Wahi wat dar  (Manager). The main source of  income for
performng the several acts including the daily worship of
the famly deity (Shri Kalanka Devi) is stated to be derived
from endowed agricultural land. Respondent No. 4  is the
tenant in field survey No. 94 with ,an area of 30 acres 8
gunthas in Muwuza Mlrajura, district Akola. ’'On January 30,
1961 a notice was served on behalf of the appellant  on
respondent No. 4 under the provisions of s. 38 of the Bonbay
Tenancy and Agricultural Lands (Vidarbha Region) Act,
1958, hereinafter called the Act. It was nentioned in the
notice that an earlier notice under s. 9(1) of the Berar
Regul ation of Agricultural Leases Act had been served in the
year 1955 that the Sansthan required the aforesaid field for
personal <cultivation and, therefore, he should give up

possessi on. Those proceedings were pending but a notice
under s. 38 of the Act was given to termnate the tenancy
without prejudice to the previous proceedings. As the

notice was not conplied wth an application was filed on
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behalf of the appellant under s. 36 of the Act for
possessi on whi ch was opposed by respondent No. 4

938

The Naib Tehsildar rejected the application on the ground
that the Sansthan was not a | and-hol der who could cultivate
the land personally. H's order was confirned by the Sub-
Divisional Oficer and by the Maharashtra Revenue Tribuna
to whom appeal s were taken. The appellant ultimately filed
a petition under Art. 227 of the Constitution before the
H gh Court which, as stated before, was dism ssed.

The only point which has to be determined is whether
the Sansthan could take advantage of the provi si ons
contained in the Act by whi ch possession can be clained from
the tenant on the ground that it is required for persona
cultivation. Section 2(12) of the Act defines the words "to
cultivate personally” in -the follow ng nmanner:

S. 2(12) "to cultivate personally" neans
to cultivate on one’s own account--
(i) by one’'s own | abour, or
(ii) by the labour of any nenber of one’'s
famly, or

(iii) ~under the personal supervision of
one-sel f~ or of any nenber of one’'s fanmly by
hired | abour or by servants on wages payable
in cash or kind but not in crop share;

Expl anation |.--A widowor a mnor or a
person who is subject to any physical or
nmental disability, or a‘serving nenber of the
arnmed forces shall be deened to cultivate the
| and personally if it is cultivated by her or
his servants or by hired | aborer
Explanation Il............ "

According to s. 2(22) the "physical or nmental disability"
means physical or mental disability by reason of which the
per son subj ect to such ‘disability is i ncapabl e of
cultivating land by personal |abour or supervision. The
word "tenant" is defined by s. 2(32) as neaning a person who
hol ds | and on | ease including a person who is deened to be a
tenant under ss. 6, 7 or 8 and a person who is a protected

| essee or occupancy tenant. It is  provided-that the word
"l andl ord" shall be construed accordi ngly. Section 38
deal s with term nation of tenancy by I'andl ord for
cultivating land personally. It says that after ~giving

notice to a tenant in witing at any time on or before
February 15, 1961 and nmking an application for -~ possession
under s. 36 on or before March 31, 19611 the | andlord nay
term nate the tenancy other than an occupancy tenancy if
the landl ord bona fide requires the land for cultivating it
person, ally. Sub-s. (3) gives the conditions subject to
whi ch the tenancy can be term nated
939

Now it is well known that when property is @ given
absolutely for the worship of an idol it vests in the ido
itself as a juristic person. As pointed out in Mikherjee’'s
H ndu Law of Religious and Charitable Trust at pp. 142-43,
this view is in accordance with the Hi ndu ideas and has
been wuniformy accepted in a long series of judicia

deci si ons. The idol is capable of holding property in the
same way as a natural person. "It has a juridical status
with the power of suing and being sued. |Its interests are

attended to by the person who has the deity in his charge
and who is inlawits manager with all the powers whi ch
woul d, in such circunstances, on anal ogy, be given to the
manager of the estate of an infant heir". The question

however, is whether the idol is capable of cultivating t he
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| and personal | y. The argurment raised on behalf of the
appel lant is that under Explanation | ins. 2 (12) of the
Act a person who is subject to any physical or nenta
disability shall be deened to cultivate the Iand personally
if it is cultivated by the servants or by hired laborer. 1In
ot her words an idol or a Sansthan that would fall within the
neaning of the word "Person" can well be regarded to be
subject to a physical or nental disability and | and can he
cultivated on its behalf by servants or hired |abourers.
It is urged that in Explanation (1) the idol would be in the
same position as a mnor and it can certainly cultivate the
land personally wthin the nmeaning of s. 2(12). It is
difficult to accept the suggestion that the case of the
appel lant would fall within Explanation (I) in s. 2(12).
Physical or nental disability as defined by s. 2(22) Ilays
enphasis on the words "personal |abour or supervision". As
has been rightly pointed out in Shri Kesheorai Deo Sansthan,
Karanj i v. Bapurao Deoba & Os.(1) in which an identically
simlar point cane up for consideration, the dom nating idea
of anything done personally or in person is that the thing
must be —done by the person himself and not by or through
sone one else. In our opinionthe followi ng passage is that
judgnent at p. 593 explains the whole position correctly:

"It shoul d thus " appear t hat the
| egi sl ative intent clearly.is that in order
to claim a cultivation as a per sona
cultivation there nmust be est abl i shed a
di rect 'nexus between the person who makes such
a claim and the-agricultural = processes or
activities carried on the |land. In other
words, all-the agricultural operations, though
allowed to be done through hired | abour or
wor kers nust be under the direct supervision

controlL, or nanagenent of the landlord. "It is
in that sense that the words " persona
supervi sion” nust be wunderstood. In other

words, the requirenent of personal supervision

under t he third cat egory of per sona

cultivation provid-

(1) [1964] Mah. L.J. 589, 593.

940
ed for in the definition does not admt of  an
internediary between the landlord and the
| abourer, who can act as agent of the |landlord
for supervi si ng the operations of t he
agricultural worker. If that is not -possible
in the case of one | andlord, we do not see how
it is possible in the case of another |andlord
nerely because the landlord in the latter case
is ajuristic person”.

In other words the intention is that the cultivation of the

[ and concerned nust be by natural persons and not by | | ega

per sons.

It has next been contended that in the provision of the
Berar Regulation of Agricultural Leases Act, 1951 public
trusts of charitable nature were included anong those who
coul d claim possession froma tenant on the ground of
personal cultivation. It is not possible to see how the
provisions of a repealed statute which was no longer in
force, after the enactnment of the Act, could be of any

avai | to the appellant. The decision in Ishwardas v.
Maharashtra Revenue Tribunal & Os.(1) has; also been
referred to by the counsel for the appellant. 1In that case

it was said that under s. 2(18) of the Bonbay Public Trusts
Act a trustee has been defined as nmeaning a person in whom
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either alone or in association with other persons the trust
property is vested and includes a nanager. In view of this
definition the properties of the trusts vest in the
managi ng trustee and he is the landlord under cl. 32 of s. 2

of the Act. As he is the landlord, he can ask for a
surrender from the tenant of the lands of the trust "to
cultivate personality”. 1In the present case it 1is comobn

ground that the Sansthan is a private trust and is not
governed by the provisions of the Bonbay Public Trusts
Act. ' The manager of the Wahi watdar of the Sansthan cannot,
therefore, fall within the definition of the word "trustee"
as given ins. 2(18) of that Act. It nmay be nmentioned that
in | shwar das, case(1l) the court refrained from expressing
any opinion on the question whether a manager or a Shebait
of the properties of anidol or the manager of the Sansthan
can or cannot apply for surrender by a tenant of |lands for
personal cultivation. The distinction between a manager or a
Shebait~ of an . idol and a trustee where a trust has been
created is well recognised. The properties of the "trust in
| aw vest inthe trustee whereas in the case of an idol or a

Sanst han they do not vest in the nanager or the Shebait. It
is the deity or the Sansthan which owns and holds the
properties. It is only the possession and the managenent

whi ch vest in the nanager

It has lastly ‘been contended that the rel evant
provi si ons of the Act’ which have the effect of debarring the
appel | ant from  ,claimng possessi-on f or per sona
cultivation violate the provisions
(1) [1968] 3 S.C. R 441.
941
of Arts. 14 and 19(1)(f) of the Constitution. It is wurged
that discrimnation is wit large between animate and
juristic persons who fall within the definition of the word
"person". Such a contention, however, cannot be entertained
in view of Art. 31A of the Constitution. The Act had
recei ved the assent of the President and is rendered i mrune
from attack or challenge on the round of violation of
Articles 14 or 19 of the Constitution. In Shri’ Mahadeo
Pai kali Kol he Yavat nal v. The State of Bonbay(1l) the
constitutional validity of the Act itself was canvassed but
the challenge failed. Simlarly the validity of the Bombay
Tenancy and Agricultural Lands Amendnent Act, 1956 as
applied to Vidarbha Region and Kutch Area was upheld in
Sri  Ram Ram Narai n Medhi v. The State of Bonbay(2).
The appeal consequently fails and it is . dismissed wth
costs.
R K P.S. Appeal dism ssed.
(1) [1962] 1 S.C R 733.
(2) [1959] Supp. 1 S.C.R 489.
L15Sup. / 69--22-5-70--d PF.
1




