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ACT:
Hi ndu Law Legal necessity-Proof of-Recitals in deed,
evidentiary val ue of.

HEADNOTE

S. a Hondu fenale governed by Dayabhaga system of |aw,
executed a sale-deed. It was recited in the agreenent that
she agreed to sell "on account of financial need and to pay
off certain debts". After her death her sons filed a suit

for a declaration that the sal e-deed was not binding on them
as it was executed wi thout |egal necessity. The Trial Court
held that the sale deed was supported by |egal necessity.
The Court also observed that the contention that there was
fraud, m srepresentation and undue influence ‘was not
seriously pressed as there was no evi dence adduced to  prove
the same. The Hi gh Court, in appeal, reversed the decree

hol di ng that the defendants’ case of legal necessity was not
proved and on that account the sale deed was not binding
upon the plaintiffs., The H gh Court, w thout adverting to
the record, observed that the case of the plaintiffs that s
was induced to execute the sal e deed because of ~ persuation
and wundue influence had to be accepted. |n appeal by cer-
tificate, this Court.

HELD : (i) The Appell ants-defendants had anply nade out that
the sale deed was supported by legal necessity. The
observations of the Hi gh 'Court were not supported by any
evi dence and they seriously vitiated the appreciation of the
evi dence on record.

(ii) Legal necessity does not mean actual compulsion : it
means pressure upon the estate which in |law may be regarded
as serious and sufficient. The onus of proving Ilega

necessity mmy be discharged by the alienee by proof of
actual necessity or by proof that he nade proper and confide
enquiri es about the exi stence of the necessities and that he
did all that was reasonable to satisfy himself as to the
exi stence of the necessity. [608 D

Recitals in a deed, of |egal necessity, do not by thensel ves
prove | egal necessity. The recitals are, however,
adnmi ssible in evidence, their value. varying according to
the circunstances in which the transacti on was entered into.
VWere the evidence which could be brought before the Court
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and is within the special know edge of the per-son who seeks
to set aside the sale is withheld, such evidence being
normal ly not available to the alience, the, recitals go to
his aid with greater force, and the Court may be justified
in appropriate cases in raising an inference against the
party seeking to set aside the sale on the ground of absence
of legal necessity wholly or partially when he withholds
evidence, in his possession. In the present case the
recitals in the deed about the existence of pressure upon
the estate are anply corroborated by the circunstances. [608
Fl

(i) Since the plaintiffs only clained relief against
defendants 1 & 2 for declaration that the alienation in
their favour was not binding on the plaintiffs and that
relief cannot be granted to the plaintiffs, the circum

604

stance that the heirs of the 10th defendant are not
i npl eaded in their appeal does not affect the right of the

defendants to claimthe appeal nust be dismssed. [610 C]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 1943 of 1966.
Appeal fromthe judgnent and decree dated March 7, 1962 of
the Calcutta Hi gh Court in Appeal fromOiginal Decree No.
173 of 1956.

S. V. Gupte and D. N. Mikherjee, for the appellants.
Purushottam Chatterjee, P. K Chatterjee and Rathin Das, for
respondent No. 2.

The Judgrment of the Court was delivered by

Shah, J. One Sashi Bhusan was possessed of a piece of |and
at Mouza Behal a District 24-Parganas admeasuring 98 ' acres.
The | and devol ved on the death of Sashi Bhusan in 1920 upon
his daughter Sarala. Under the Dayabhaga system of @ |aw,
Sarala inherited the property of her father as a limted
owner . Sarala nmarried Kunja Behari. The latter /died in
1937 leaving him surviving Sarala, two sons Tulsi and
Gobi nda, and four daughters were narried during the Ilife-
time of Kunja Behari. Kunja Behari |left no estate except a
residential house constructed on the land at Mauza Behal a.
Kunja Behari was ailing for about one year before his death
in 1937. He was in an hunmble walk of life, and was
apparently not profitably enployed during his life-tinme. At
the time of his death the two sons Tul si and GCobinda were
m nors.

On Cctober 22, 1941, Sarala executed a deed, Ext.  E, agree-
ing to sell a part of the land (.90 acres) for Rs. 1,100/-
to Chapal abal a wi fe of Sakha Nath Ghosh. It was recited in

the agreenment of sale that Sarala had agreed to sell 90
acres of |and possessed by her 'on account of financial need
and to pay off certain debts". Sarala acknow edged 'receipt
of Rs. 101/- as earnest noney. It appears that Sarala was

for some tine thereafter disinclined to carry out the

bar gai n. However on March 13, 1942 she executed a deed,

Ext . C, conveying the land agreed to be sold for a

consideration of Rs. 1,500/- to Chapal abala and Banikana.

It was recited in the deed

"Now on account of financial needs and to neet certain debts

and out of other |egal necessity, | announced to sell 90
acre land at rent of Rs. 23/- per annumfree from defects

and encunbrances | eaving a

605

portion of honestead | and neasuring. 08 acre."

It was also recited in the deed that Rs. 101/- were paid on
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the date of the agreenent of sale, that Sarala had received
Rs. 899/- before the date of sale, and Rs. 500/- were paid
to her in the presence of the Sub-Registrar. An endorsenent
of payment of Rs. 500/- before the Sub-Registrar was made by
that Oficer. The thunmb-mark of Sarala was attested by
Abi nash Chandra Chakravarty and the deed was attested by
four persons including her son Gobinda.
On the date of the sale the rent in respect of the land was
in arrears. It also appears that before the date of sale
Mangal a had been given in marriage and t he youngest daughter
Radha remained to be married. Sarala had also to provide
for food and clothing for at |east five persons. Sarala had
only a residential house and the land in dispute and she had
no source of income.
Sarala died on April 12, 1950. On January 24, 1953 Tuls
and Gobi nda sons of Sarala filed a suit in the Court of the
Subor di nat e Judge, 24- Parganas, for a decree declaring that
the sale deed dated March 13, 1942, executed by Sarala was
not binding upon the plaintiffs, because it was executed
wi t hout |.egal necessity. The suit was resi sted by
Chapal abal a and Bani kana (defendants 1 & 2) and by alianees
of the land fromthem ~The Trial Court held that the sale
deed was supported by | egal necessity. The |earned Judge
observed t hat Sarala was in " st rai ned financi a
circunstances", and she executed the sale deed to neet
expenses for nmintaining herself and her famly, and for
paynment of debts. She had, to nmeet municipal taxes, rent
for the | and, and expenses for the marriage of her daughter
Radha. The |earned  Judge observed that the plea that
execution of the sale deed was obtained by fraud,
m srepresentation and undue-influence was not  seriously
pressed "inasmuch as there was no evidence worth ‘the nane
adduced" to support that case.
Against the decree dismissing the suit the plaintiffs
appeal ed to the Hi gh Court. In.-the view of the H gh Court
there was "no such serious and sufficient pressure on the
estate" of Sarala as to conpel her to sell her property, and
the case of the plaintiffs that she was induced to'do so "by
per suasi on and undue influence" of Sakha Nath CGhosh husband
of defendant | rmust be accepted. The Hi gh Court also
observed t hat it was doubt ful whet her even ful
consideration for the sale was paid. The Hgh Court -held
that the defendants’ case of |egal necessity was not proved
and on that account the sale deed executed by Sarala was
bi ndi ng upon the plaintiffs. But because ~one Dhiren
Chandra an intermedi ate transferee was not made party to the
suit and Dhiren Chandra had obtained a fresh settlenent the
Hi gh Court was of the opinion that the decree of the Tria
Court in respect of 10 cotta has out of the land sold by
Sarala could not be reversed. The High Court accordingly
nodi fied the decree passed by the Trial Court and-  all owed

the appeal in part, and dismssed the plaintiffs’ suit
agai nst defendants 4, 5, 6 and 16 in respect of 10 cottahas
of land in the northern part of the |and. The plaintiffs

were given by the decree opportunity to anmend the plaint by
nmaking a claimfor actual possession which was, not till
then claimed in the plaint. Accordingly the suit was
decreed in respect of the remaining defendants in respect of
the portion of the Iand not covered by 10 cottahs in posses-
sion of defendants 4, 5, 6 and 16. Wth certificate granted
by the High Court, the heirs of original defendants 2 and 3
have appealed to this Court.

In the plaint it was averred in paragraphs that Sarala was
"illiterate and unpractical in worldly matters", that "she
was a sinple and pardanashin | ady", that Sakha Nath Ghosh

not
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husband of Chapalabala was an "officer" of one of the
partner of the fanmobus Roy famly and was "shrewd and
cunning", that Sarala called him"Dharamapita", and ustd to
"depend upon himin many affairs" and used to be gui ded by
his instructions, and on that account the said Sakha Nath
and the husband of Banikana in collusion with the scribe
made fraudul ent representati on and exerci sed undue influence
over Sarala and got the sale deed executed in their favour
This plea was denied by the contesting defendants. At the
trial no issue was raised and no evidence was |led in support
of that plea. It was conceded that the plea of fraud and
undue influence could not be supported. The Trial Court
observed
"Though it was also tried to be said that
there was fraud, msrepresentation and undue
i nfluence exercised for the execution and
registration of ~the Kobala (sale deed) yet
that branch of argunent was not seriously
pressed inasmuch’ as there was no evidence
worth the nanme adduced to show that there was
really any fraud
practi sed for the execution and registration
of the kobala'in favour of defendants 1 and 2
(Chapal abala and Bani kana) by Sarala Bala
Dasi /"
The High Court w thout adverting to this state of the record
observed that the case of the plaintiffs that Sarala was
induced to sell the |land because of persuasion and undue
i nfl uence of Sakha Nath Ghosh nust be accepted. The Hi gh
Court also observed that it -was doubtful whether-ful
consideration for the sale was paid, and that -since Sakha
Nath Ghosh was "a rent collector under one of Roy Babus of
Behal a, in order to grab the

607
val uabl e property bel ongi ng to Saral a he had i nduced Sarala
to enter into a transaction of sale”. These observations of

the Hi gh Court are not supported by any evidence, and they
seriously vitiate the appreciation of the evidence on
record.

In the sale deed it was expressly recited that Rs. 101/-

were paid at the time of the agreement of sale. That
recital was supported by the recital in Ext. E in- the
agreenment of sale. It was also recited in the sale  deed,

Ext. C, that Rs. 899/- were received before the date of the
sale, and Rs. 500/- were received before the Sub-Registrar

Payment of Rs. 500/- is supported by the endorsement on the
sale deed itself. It is true that apart from the recita

about the payment of Rs. 899/- there is no other docunentary
evi dence to prove that paynent. The burden of proving /that
the consideration was not received by the vendor, however,
lay wupon the plaintiffs and no serious attenpt was nade to
di scharge that burden. The plaintiffs set up the case that
Rs. 500/ were taken back from Saral a after she left the  Sub-
Registrar’s office. The Hi gh Court disbelieved this part of
the case about repaynment of the amount of Rs. 500/- - by
Sarala received by her before the Sub-Registrar. The High
Court observed that about the paynent of the balance of the
consi deration, namely Rs. 899/-, "there was no evidence at
all on the side of the defendants that the sane was paid".
In our judgment, the H gh Court m sconceived the nature of
the onus which lay upon the plaintiffs to prove that the
consi deration which it was recited in the deed was received
by Sarala was not in fact received by her and a false
recital was made. The recitals in the deed are supported by
the testimony of Sailendra Nath Nandi who said that the
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entire consideration was received by Sarala. W are unable
to accept the view of the High Court that the sale deed was
not supported by full consideration

The agreement of sale and the sale deed were attested by
Gobinda son of Sarala. Before us it was contended that
CGobi nda was at the date of the agreenent of sale, and at the
date of the sale deed, a minor and his attestation was of
no value. But on this part of the case there is no reliable
evi dence.

Jogi ndra Nath Mondal who wrote the two deeds was examni ned on
behal f of the defendants. He deposed that Ext. E-the
agreement of sale-was read over and the contents were
explained to Sarala after it was witten, and she understood
the inplications of the deed and also received Rs. 101/-.
In his cross-exam nation he stated that he had witten down
the deed according to what was said to him by Sarala,
Gobinda and by Sakha Nath Ghosh and thereafter Sarala
executed the deed. There is no reason to disbhelieve the
testinony of this witness. Abinash Chandra

608

Chakravarty who attested  the sale  deed-Ext. C-and the
agreement of sale-Ext. ~E-could not be exam ned for he had
died before the date of the trial. Attestation by him of
the two deeds has significance. Gobinda Chandra Debnath a
wi t ness exam ned on behalf of the plaintiffs stated that the
famly of the plaintiffs had confidence in Abinash Chandra
Chakravarty as he was "the friend and well-w sher of the
fam|ly". There is ' no ground for ~believing ‘that Abinash
Chandra Chakravarty who was present at the tine of the
execution and had attested the tw deeds msused the
confidence reposed in himand was guilty of being a party to
the bringing into existence a deed containing false recitals
to defraud Sarala and her sons.

Legal necessity to support the  sale  must however be
established by the alienees. ~Sarala owned the land in
dispute as alimted ,owner.  She was conpetent to  dispose
of the whole estate in the property for |egal necessity or
benefit to the estate. |In adjusting whether ‘the sale
conveys the whole estate, the actual pressure on-the estate,
the danger to be averted, and the benefit to be conferred
upon the estate in the particular insistance nmust be consi-
dered. Legal necessity does not nean actual compulsion: it
nmeans pressure upon the estate which in |law nay be regarded
as serious and sufficient. The onus of providing |ega
necessity may be discharged by the alienee by proof of
actual necessity or by proof that he nade proper and bona
fide enquires about the existence of the necessity and that
he did all that was reasonable to satisfy hinself as to the
exi stence of the necessity.

Recitals in a deed of |egal necessity do not by thenselves
prove | egal necessity. The recitals are, however,
adnmi ssible in ;evidence, their value varying according to
the circumstances in which the transacti on was entered into.
The recitals may be used to corroborate other evidence  of

the existence of |legal necessity. The, weight to  be
attached to the recitals varies accordi ng to t he
ci rcunst ances. Were the evidence which could be brought

before the Court and is within the special know edge of the
person who seeks to set aside the sale is wthheld, such
evi dence being normally not available to the alienee, the
recitals go to his aid with greater force, and the Court nay
be justified in appropriate cases in raising an inference
against the party seeking to set aside the sale on the
ground of absence of legal necessity wholly or partially
when he wi t hhol ds evidence in his possession.
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Kunja Behari husband of Sarala had died in 1937 after a
protracted illness : there is no reliable evidence that he
| eft any property except the residential house, built on a

part of the Iland which Sarala had inherited from her

father. Sarala had two sons

609
who were then mnors and two daughters who were yet to be
married. There were five nenbers in the' famly to be fed

and cl othed, and the marri age expenses of two daughters had
to be met. The case that Tulsi the eldest son obtained
gai nful enmploynent shortly after his father’'s death and
before the sal e deed was executed was rightly disbelieved by

the Trial Court. The story that Gobinda had taken to
hawki ng veget abl es has al so been rightly disbelieved by the
Trial Court. Sarala had to neet several obligations : she

had to pay the annual rent accruing due. in respect of the
land in dispute and al so'to pay nunicipal taxes :she had to
feed and cl ot he herself and her children and to perform the
marri age ~of her daughter Radha. She had no other property
and she ‘had no income. The recitals in the deed about the
exi stence _of pressure upon the estate are therefore anply
corroborated by the circunstances.

M. Purshottam Chatterjee appearing on behalf of the plain--
tiff's contended that there was evidence only of the debts
amounting to 75/-, 'Rs. 25/- as rent for the |and payable to
the head |l essor and Rs. 50/- expenditure incurred for the
marriage of the daughter Mangala. Counsel relied upon the
recitals made in a. plaint filed in a suit for recovery of
rent by the |andlord against Sarala after the sale deed in
which the rent for the years 1941, 1942 and 1943 was
claimed. Counsel also relied upon the evidence that in the
conmunity to which Sarala belonged, the marriage of a
daughter only costs Rs. 50/-. That evidence,  in our
judgrment, is wholly unreliable. 1n any event apart. from
the obligation to pay rent and to neet the expenses of
marriage of her daughter Mangal a various other obligations
had to be net. The argunent that Sarala belonged to a
conmunity in which the nmal e nenbers used to be enployed as
"househol d servants" and that Tulsi and Gobinda were so
enpl oyed is al so not supported by any reliable evidence. In
our judgnent, the High Court ignored the strong inference
whi ch arose out of these Circunstances and especially out of
the participation by Gobinda in the execution of the
agreenment of sale and the sal e deed.

In our viewthe case of the defendants 1 and 2 that the
sal e, deed was supported by |egal necessity of Sarala was
anply made out and the Trial Court was right in holding that
the sale deed was executed for |egal necessity. From the
attestation by Gobinda one of the sons of the agreenment of
sale and the sale deed and the recitals in those deeds,
viewed in the light of the other evidence, we are- of the
opi nion that the |l evel necessity set up by the defendants 1
and 2 is anply proved.

It was urged before us that because the 10th defendant . died
before the certificate was given by the H gh Court for
appeal to,

610

this Court, and the heirs of the 10th defendant were not
brought on the record, the appeal abates in its entirety.
There is, however, no clear evidence whether the 10th
defendant died before or after the judgnent of the High
Court. Again, the plaintiffs had in the suit only clained a
relief for declaration that the alienation in favour of
defendants 1 and 2, i.e. Chapal abal a and Bani kana made on
March 13, 1942, was without |egal necessity and was not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7

bi nding upon them and for a declaration of their title to
the disputed land. The alienees fromdefendants 1 and 2
were, it is true, inpleaded as parties, but no relief was
clainmed against them Nor was any avernent mnade in the
pl ai nt about the reasons for and the circunstances in which
they were so inpleaded. Since the plaintiffs only clainmed
relief against defendants 1 and 2, and that relief cannot be
granted to the plaintiffs, we think, the circunstance that
the heirs of the 10th defendant are not inpleaded in this
appeal does not affect the right of the defendants to claim
that the appeal nust be di sn ssed.
The appeal is therefore allowed and the suit filed by the
plaintiffs is dismssed with costs throughout.
Y. P.

Appeal al | owed.
61 1




