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PETI TI ONER:
RAKESH SI NGHA

Vs.

RESPONDENT:
STATE OF H MACHAL PRADESH

DATE OF JUDGVENT: 09/ 04/ 1996

BENCH
VENKATASWAM K. (J)
BENCH

VENKATASWAM K. (J)
VERMA, JAGDI SH SARAN (J)
BHARUCHA S. P. (J)

Cl TATI ON
JT 1996 (4) 53 1996 SCALE (3) 346

ACT:

HEADNOTE:

JUDGVENT:
W TH
CR M NAL APPEAL NO. 186 OF 1988
State of Hi machal Pradesh
\Y
Rakesh Malik & O hers

W TH
CRI M NAL APPEAL NO. (187 OF 1988
Rakesh Mali k
Vv
State of H machal Pradesh

Wl TH
ClVIL APPEAL NOS. 6303-6308 OF 1994

Shri Rakesh Si ngha
V.
Shri Vi kram Anand & Os.

Wl TH

ClVIL APPEAL NO. 7232 OF 1994

Shri Har bhaj an Si ngh Bhajji
V.
Shri Rakesh Singha & Os.
Crim nal Appeal Nos.185 to 187 of 1988:

The above three Crinminal Appeals arise out @ of a
judgrment and order in Crimnal Appeal No.42 of 1979 on the
file of the Hi gh Court of H machal Pradesh dated 25.9.1979.

The appellants in Crinmnal Appeal Nos, 185 and 187 of
1988 were convicted by the learned trial Judge under
Sections 148, 452, 427 and 325 read with Section 149 |.P.C
However, the | earned Sessions Judge dealt with the convicted
accused under Section 360 of the Crimnal Procedure Code and
i nstead of sentencing them to any punishnment directed them
to be released on their entering into a bond in the sum of
rupees ten thousand with one surety for the |like sumin each
case undertaking to appear and receive sentence when call ed
upon during a period of 2 years fromthe date of judgnent
and in the neantime to keep peace and be of good behavi our.
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The State aggrieved by the judgnent of the | earned Sessions
Judge preferred appeal to the High Court. On appeal, the
H gh Court enhanced the sentence of the accused/appellants
to rigorous inprisonnent for a period of five years under
Section 304 Part (lI1) read with Section 149 |.P.C. It also
awarded sentence of R 1. for a period of three years for
of fences under Sections 325, 452 read with Section 149 | PC
Still further they were sentenced to undergo R 1. for two
years under Section 148 [|IPC. Al the above sentences were
directed to run concurrently. The State still aggrieved has
filed Crimnal Appeal No.186 of 1988 seeking further
enhancenent of sentence as well as for conviction of some
ot her accused persons.

Briefly stated, the facts are as under ;

On May 10, 1978 one Harnam Dass (P.W 7) celebrated his
daughter’'s narriage at his “house (AIfin Lodge) in Sinla
"veering registration No. HPN 102 bel ongi ng to Harnam Dass
was parked on the road just ahead O his house. P.W3 Shakti
Ram was the driver who found two boys (university students)
pushing the jeep and third one sitting on the steering
trying to start the vehicle. Wen the driver questioned the
boys, they started abusing himand threatened to assault.
The driver went down towards Alfin Lodge and returned with
Rakesh (P.W4) who i's the son of Harnam Dass. On questi oning
the boys for interfering wth the jeep, he was al so abused
and when Rakesh shouted for help, the boys left the jeep and
went away. Wiile going they shouted that they would soon
teach them a |esson. Rakesh informed about this incident to
P. W2 Dharam Pal who was then working as Additional District
& Sessions Judge, Kangra who brought the matter to the
notice of P.W 7 Harnam Dass and also rang up the Police
Station for Police protection. The Station House O ficer by
nane Pritam Singh (P.W35) wth police party reached A fin
Lodge in a Police Van and police party was also there til
about 1.30 AM on 11.5.1978 when the marriage party and the
bride departed. Thereafter the police party left the place
| eavi ng one Head Constable and one Constable at Alfin Lodge
on the suggestion of Dharam Pal. About 8 or 9 persons from
Bride's side had yet to take their means whi ch-was ordered
to be served. At that tinme Dharam Pal saw about 20-25 boys
rushing towards the main gate of A fin Lodge. The distance
between the main gate of the Alfin Lodge and the pl ace where
Dharam Pal and others were sitting and waiting for neals to
be served was about 50 ft. Dharam Pal on seeing the boys
proceeded towards themwth the intention to persuade and
stop them fromentering the Sham ana. He even disclosed his
identity thinking that they night show sone respect. The
boys were armed with various types of weapons |ike. hockey
sticks, iron rods, iron chains, dandas, enpty bottles etc.
Naresh Kumar, P.W 9 who is the bride’'s brother followed
Dharam Pal and sonme other nen folk also canme there. The
appellant in Crimnal Appeal No.187 of 1988 questioned the
men folk present then as to who had renoved his boys from
the jeep. Wiile they were talking, the appellant in Crimna
Appeal No. 187 of 1988 gave a hockey bl ow aimng at the head
of Naresh Kumar which the latter received on his |left
forearmresulting in a fracture of his ulna bone. Then it is
stated the said appellant instigated the other boys to
attack and kill one and all persons is resulted in
i ndi scrimnate beating which lasted for about 10 mi nutes.
Seeing the situation going out of control, Dharam Pal once
again rang up the police station and apprised the police of
the happening there and requested for imediate police
assistance. On coning to know of these the boys retreated.
Wil e going back they threw stones on the building thereby




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

breaki ng sonme wi ndow panes. They al so broke the flood I|ight
whi ch had been installed on the katcha approach road. In the
i nci dent, Dharam Pal, Naresh, Vidyasagar, Rakesh, Ronesh,
Oresh and the deceased Suresh had all received various
injuries at the hands of the boys. About 20 s minutes |ater.
the S HO Pritam Singh acconpanied by a police force
reached the place and imediately sent the injured persons
except Dharam Pal and Onesh to Ripon Hospital, Shima in the
police van for their nedical exanination and treatnent. He
i medi ately inspected the spot and started recording
statenments of P.W2 Dharam Pal under Section 154 Cr.P.C
After recording the statenents, the sane were sent to the
Police Station for registration of the case. Initially the
case was registered under " Sections 147, 148, 149, 452, 427
and 323 |PC. Later on-as one of the injured nanely Suresh,
succunbed to the injuries. charges under Sections 325, 307
and 302 I PC were also added. The S.H. O during investigation
took into possession-a hockey stick, two broken pieces of
cricket wicket” , a wist watch which had fallen fromthe
wist of " DharamPal, a broken piece of a bottle. a piece of
wood, sonme  stones and some broken -w ndow Panes from the
spot. He also took into possession the shirt of Ramesh which
was besmeared with bl ood.

Pursuant to this, the Police could round up only 14 of
the boys who were/ involved in the incident. Sone of them
were arrested on 12.5.1978 and others were arrested on 15th
May, 22nd May and 29th May, 1978. While in the police
custody, Hukam Chand, Chuni Lal - and Chain Ram nmade
statenments under Section 27 of the Evidence Act in pursuance
of which the Police recovered an-iron chain, a broken |eg of
a chair and an iron rod said to have been used in the course
of the incident. On being sent for chem cal analysis they
were found stained with hunman blood: Stomach contents of
deceased Suresh along with portions of liver, one kidney and
spleen as well as sanples of blood and urine were also sent
for chemcal analysis and as per ~the information  of the
chem cal exam nation, blood alcohol concentration’ to the
extent of 86 ng. per 100 nl was detected and presence of
al cohol was confirmed by the stomach contents  recovered
ki dney, spleen and urine of the deceased. The 14 boys except
Kahan Singh Dagar who were arrested were challaned to the
Court of the Chief Judicial Mugistrate, Shinla who comitted
all of themto face trial in the Sessions Court for offences
under Section 147, 148, 149, 452, 427, 323, 325, 353, 307,
302 and 201 | PC

The accused Kahan Singh Dogra was discharged under
section 227 Cr.P.C

Al the accused were sent to the Sessions Court to face
the trial as they pleaded not guilty. The comon pl ea of the
accused persons was that they were not present at the tine
of alleged occurrence and they have been falsely inplicated
in this case. The | earned Sessions Judge after going through
the oral evidence of PW and the documentary evidence
produced by the prosecution and also the statenments of the
accused under section 313 Cr.P.C found that seven out of
thirteen who faced the trial. nanely, Mehar Singh, Hardev
Si ngh, Arun Mahajan, Pratap Singh, Jagrup Singh Chaudhry,
Raj ender Chauhan and Prem Nath had not committed any of the
of fences charged agai nst them and consequently acquitted al
these seven persons under section 232 Cr.P.C. The bal ance
six of the accused were called upon to enter their defence.
Though the witnesses |isted by the accused were sunmmobned,
the accused persons did not avail the opportunity of
exam ni ng them

After hearing the arguments of the counsel for the
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prosecution and the defence the |earned Sessions Judge by
Order dated 4.10.78 convicted the appellant in Crl. Appea

No. 185 & 187 of 1988 (appellants in Cl. A No. 185 &
197/88) only for offences punishable under sections 148,

452, 427 and 325 read with 149 |IPC. However as nentioned
above, they were released on their entering bonds for a sum
of Rs. 10,000/- with one surety for the like sumand al so
undertakings during a period of two years fromthe date of
the judgnent and keep peace in the neantinme and be of good
behavi our.

On appeal by the State of H machal Pradesh, the Hi gh
Court for reasons stated in the judgment under appeal while
confirming the convictions of the appellants in Cl. A No.
185 & 187 of 1988 sentenced them by inposing various terns
of inprisonment to be run he gave only the surnane. The
trial court acquitted four other co-accused as it was not
prepared to accept the evidence of PW9 with regard to those
four accused persons’ -identification. Likew se, applying the
sanme reasoning, the contention is, that the courts should
have rejected the evidence of SW 9 in respect of the
appel lant*s identification as well.  In any case, according
to the | earned counsel, that there was no intention to cause
grievous injury nmuchless one of death is obvious fromthe
fact of the weapon used in the attack. The H gh Court was

not justified, according to the Ilearned counsel, in
converting the offence from the one under Section 352 to
anot her under Section 304 Part Il onthe facts of this case

and, therefore, the enhancement of sentence and that too
after eight years of the occurrence and the appellant having
served the punishnment inposed by the trial court 1is not
justified.

On these grounds, the |earned counsel argued that the
appeal should be all owed.

The learned counsel for the appellant in Cl. A
No. 187/ 88 contended that the appellant”s nanme did not find a
place in the First Informati on Report and the evidence, read
as a whole, does not establish the case to be against the
appel lant and that the identity was not established beyond
doubt. He particularly . our attention to the fact that PW2,
Dharam Pal did not testify? the crucial fact that the
deceased received any injury at all. According to him this
vital factor escaped attention of the trial court as well as
the High Court. He built up his argument further by
contendi ng that having regard to the post-nortemreport, the
deceased could have died on account of fall as-a result of
excessive dratting and that is why PW2 did not to
testify/to the alleged injury received by the deceased at
the hands of the accused. It was also argued that the
accused has since well settled in life and if he is asked
now to undergo the renmaining part of inprisonment, that wll
spoil his <career particularly when during all these years
the appell ant has not given any roomfor a conplaint.

So far as the appeal filed by the State is concerned
nanely Crl A No. 186/88, no one was present to argue the
appeal . However, we have considered the grounds raised in
the Special |eave petition and it will be dealt with at the
appropriate pl ace.

We have considered the subnissions of the |earned
counsel appearing for the appellant in Crimnal Appeal Nos.
185/88 and 187/88. After carefully going through the
judgrments of the Sessions Court and the H gh Court, we are
unabl e to pursued ourselves to accept the contentions raised
by the | earned counsel for the appellants in Criminal Appea
Nos. 185/88 and 187/88. Not only for the reason that the
findings are concurrent but also for the reason that the
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findings of the courts are well-considered, well supported
and well-founded we find that there is no scope for
interference either with the conviction or wth the
enhancenent of sentence awarded by the Hi gh Court.

We have seen the root cause for the incident was the
meddling with jeep by the college students. Though the
prosecution presented the case as if nothing nore than an
altercation took place in connection with the jeep incident,
the | earned Sessions Judge on the basis of evidence of PW10
was right in finding that the accused Kedar Singh and Rakesh
Si ngha (appellant in Cl. A No. 185/88) were beaten and
hum liated by certain persons belonging to Alfin Lodge. He
was also right in observing that as a result of such
manhandl i ng of the above said accused, the students |ater
assenbl ed and decided to take revenge. Qtherw se there was
no good reason for P.W2 Dharanpal to seek police protection
during the nmarriage cerenony that was to take place in the
ni ght of 10th May, 1978. Proceeding further, we find that
after the main incident at the Alfin Lodge and on the basis
of FIR given by ~P.W?2 Dharanpal, 14 boys were arrested out
of whi ch —one Kahan Si ngh Dogra was di scharged under section
227 of Cr.PC Later 7 were -acquitted under section 232
Cr.P.C. and only six were called upon to enter on their
defence by the |earned -Sessions Judge. Even anong the Six,
after the trial, the learned Sessions Judge convicted only
the two accused appellants before us and acquitted the rest.

As stated above, on appeal bot h by t he
accused/ appel l ants 'and the State, the H gh Court while
confirmng the conviction of ~appellants before us and
acquittal of four others, enhanced the sentence inposed on
the accused appellants. This only shows that the courts have
careful ly weighed the evidence and have not accepted the
same in its entirety as presented by the prosecution

So far as the accused appellants ~are concerned, the
mai n arguments, as we have seen earlier, are regarding their
identity, involvement in the nmain incident that took place
at AlIfin Lodge and the credibility of evidence tendered by
PW9. Oher contention seriously pressed was ‘that the
appellant in Crimnal Appeal No.187 of 1988 contended that
the name of the appellant did not appear inthe F.1.R and
the inclusion at the subsequent stage was an after-thought.
Anot her argunent advanced was that both the accused
appel | ants have well-settled in life and at this distance of
time, this Court will take note of that fact and if this
court confirns the sentence i mposed on the accused
appel lants that will spoil their career. So far as the nain
incident that toot place at the A fin Lodge is concerned,
that has been well-established beyond doubt by the
prosecution wtnesses 2, 4, 5 7, 8 9 and 20  and,
therefore, that was not seriously challenged.

Coming now to the identity of the appellants, the H gh
Court rightly accepted the evidence of PW9 and found as
foll ows:

"The |learned Sessions Judge has

gi ven form dabl e reasons in support

of his findings that there can be

hardl y any doubt about t he

i nvol venment of Rakesh Malik and

Rekesh Singha. W do not think

there is any good reason to take a

different view of this point. PW9

Naresh Kumar, Advocate, had net

both of these accused wearlier. It

was he who had kept one of his hand

on Rakesh Malik’s shoulder at the
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place of the main occurrence and
had addressed him "Malik, kia bat
hai ?". Accused Rakesh Mal i k

however directed a hockey stick on
Nar esh Kumar’s head which t he
latter warded off by his left fore-
armresulting in fracture of unla-
bone, which fact is borne out by
the nmedical evidence. That PW 9
Naresh  Kunmar had so addr essed
accused Rakes Mal ik before the
menbers of the unlawful assenbly
started inflicting injuries to
whosoever cane in _ their way is
borne out from the testinmony of
ot her eyewitnesses as well. PW 4
Rakesh Sood, ~PW5 ~Ranmesh Sood and
PW20 Vidya Sagar, Advocte, have
i dentified Rakesh Mali k' in the
Cour't. Even if much weight is not
attached to such identification

there is no reason at all to
di shelieve the testinmny of PW 9
Nar esh  Kumar who - has come out
totally wunscathed in his cross-
exam nati on as far as t he
identification of Rakesh Mlik and
Rakesh Singha' is concerned. PW11
Chet Singh has deposed that he
al ongwi t h ot her University students
after hearing that some of the
students had been beaten and were
lying by the side of the road, had
proceeded to the place where jeep
and been parked. He saw accused
Kedar Singh and Rakesh Singha lying
on the roadside at a distance of
about 10 paces fromthe dhaba being
run by PW10 Raj Kumar. PW  Raj

Kumar had then told them that
Rakesh Si ngha and Kedar Singh had a
quarrel with sonme nmenbers of the
marriage party. This part of his
testinony has not been challenged
in the Cross-exam nation whi ch
establishes the i nvol venent of
these two persons in the jeep
incident. PW 10 Raj Kumar was
decl ared hostile and his deneanor
in the witness box was noted by the
| ear ned Sessi ons Judge with
observations that he was trying to
act in an over-clever nmanner and
was forestalling the questions put
to himand was volunteering replies
even before the questions were
conpl et e. Even this Wi t ness
identified accused Kedar Si ngh
being involved in the jeep incident
though he denied having made a
statenent before the police that
Kedar Singh had told him about
Rakesh Singha  having nisbehaved
with the driver under the influence
of liquor . Thus, i t stands proved
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beyond reasonabl e doubt t hat
accused Rakesh Malik and Kedar
Singh were two persons out of the
three who had tried to drive away
the jeep. As regards t he
identication of the culprits at the
time of main occurrence which took
place at about 1 a.m, it is wit
large on the statenents of eye-
witnesses in this case that none of
them had a desire to inplicate

anyone fal sely Cunmul ati vel y,
t herefore, we are in entire
agreenment it with the | ear ned

Sessions Judge about the identity

of accused Rakesh Malik and Rakesh

Si ngha having been fully

establ i shed:™

After going through the evidence, we do not find any
good groundto take a different view Regarding the argunent
that the nane of the appellant in Crimnal Appeal No. 187/88
did not find a place in FIRgiven by PW2 Dharanpal, we do
not find that there “is any lacunae in that. PW20 in his
deposition has stated as foll ows:

"There was no visible injury mark

on the person of Suresh when he

accompanied us to the Hospital.

After our nedical examination in

t he Hospital, Sur esh first

conpl ai ned that ~two of fingers of

hi s hand had beconme nunb and then

he conplained that he was feeling

as if his right side was being

paral yzed. The doctor then started

exam ni ng Suresh and also inquired

fromhim it he had received  any

injury. Suresh could not reply by

nouth but he pointed out towards

his head by his hands. The doctor

wanted Suresh to sign sone papers

but Suresh was unable to sign his

nane. It was at about 5.45 or 6 AM

when Suresh conpl ai ned of his

troubl es. Soonafter he becane

unconsci ous. He  was t herefore,

detained in the Hospital and the

rest of us returned to Alfin Lodge

in the same Van. About fifteen

m nut es | ater we received a

t el ephonic nessage t hat t he

condition of Suresh had grown very

serious and he was being renoved to

Snowdon Hospital. On receipt of

that information sone of us went to

Snowdon Hospital. Suresh could not

recover and expired in the wearly

hours of 12th May."

As a matter of fact, it appears fromthe evi dence that
the deceased Suresh was in fact helping the other injured
persons at the AlIfin Lodge in taking themto hospital and
that was the reason for PW2 not nentioning Suresh as one of
the injured in the FIR Therefore it was quite in accord
with the evidence of P.W20. Another argurment advanced by
the | earned counsel for the appellant in Crimnal Appeal No.
187/88 was that having regard to the post-nortemreport of
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the deceased Suresh, it was suggested that the injuries
coul d have been caused on account of the fall due to effect
of alcohol. This argunent is stated to be rejected only as
the evidence shows that the deceased was helping other
injured persons to be taken to hospital and only at the
hospital he suddenly devel oped nunbness and becane
unconsci ous. The | ast argunent concerning the accused
appel l ants that during the pendency of the appeal they
having wel |l -settled in life should not be asked to go to
prison by confirmng the sentence is not acceptable to us on
the facts of this case. W have seen that the accused
appel l ant along w th nunber of others arned wth hockey
sticks, iron chains etc.  attacked the aged, defenceless
persons indiscrimnately i ncluding wonen and children
conpletely turning the happy marriage occasion to one of
nmour ning. On the facts, we are satisfied that the H gh Court
was justified in enhancing the sentence and there is no case
for interference on any account.

Now 'coming to the appeal  preferred by the State
(Crimnal Appeal No. 186/88) we do not find any nmerit in the
appeal . The Hgh Court was right in-altering the conviction
fromone under S. 302 to' S. 304 Part Il having regard to the
to act that the death occurred after 24 hours of inflicting
infjury and also the type of weapon used or causing the
infjury. W do not/ think that there is any case for further
enhancing the sentence. For the foregoing reasons, we
dism ss all the three appeals.

Civil Appeal Nos. 6303-05 of 1994 & 7232 of 1994

Al'l these appeals arise out of a conmpn judgenent and
order of the High Court of H machal Pradesh in Election
Petition Nos.1/94, 4/94  and 5/94 dated 13.9.94. The
appellant in C.A No. 6303-05/94 was elected to the 8th
Assenbly Constituency, H machal Pradesh in the elections
held on 9.11.93. It may be nentioned that the appellant who
is the appellant in Crimnal Appeal ~No.185/88. filed his
nom nati on paper during the pendency of the said appeal in
this Court after obtaining suspension of the /sentence
i nposed on him by the Hgh Court. H's nonination was
objected to by the election petitioners. On the basis of the
order of suspension of sentence by this Court his nom nation
was accepted and he was declared elected on- 29.11.93.
Chal l enging his election three election petitions were filed
in the H nmachal Pradesh High Court. The Hi gh Court took the

view that suspension of sentence WIIl not automatically
result in suspension conviction. therefore, the acceptance
of the nomination was illegal. The H gh Court -said as
follows :

"The result of the above di scussion
is that the election of Sh. Rakesh
Singha is void as the result of his

el ection has been materially
af fected by the inproper acceptance
of hi s nom nati on. He is

di squalified to be chosen to fil
the seat of 8-Shinma Assenbly.
Consti tutency having been convicted
and sentenced to inprisonnent for a
period of mnore than two years by
j udgrment dated 25.9.87 in Crl.
Appeal No. 42 of 1979 passed by
this Court. The order dated 10.1.89
and 2.2.90 passed by the Suprene
Court, releasing Sh. Rakesh Singha
on bail . resulting in t he
suspensi on of sentence inposed upon
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hi m do not arrest t he

di squalification whi ch was in

operation on the date of scrutiny

of his nomination under Section 36

of the Act and al so continues to be

in operation when these election

petitions are being decided."

Chal | engi ng the above decision of the Hi gh Court. the
appel lant has filed GCvil Appeal No. 6303-05/94. Civi
Appeal No. 7232/94 is preferred by the appellant who was a
candi date defeated in the election and being aggrieved in
not getting & declaration as elected in the place of the
first respondent in his Appeal (Rakesh Singha) even though
he was found to have secured next highest votes.

Wil e these appeals were heard along with Crinina
Appeal Nos. 185. 186 and 187 of 1988. the counsel on both
sides agreed that in the event-of this Court dismssing the
Crimnal Appeals, all the election appeals will also stand
di sm ssed and no separate argunent was addressed. As we have
di smi ssed the crimnal appeals, these civil appeals also
stand di smissed. However. there will be no order as to
costs.




