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1. The appel | ant herein, along wth one Phool Chand
and Ram Prasad, was accused of offences under the
Narcoti ¢ Drugs and Psychotropi ¢ Substances Act, 1985
(hereinafter referred to as \021the NDPS Act\022) and
ultimately charges were framed against them by the
Speci al Judge under Section 8/ 18 and in the
alternative under Section 8/18/29 of the aforesaid
Act. On denying the charges franed agai nst themthe
accused persons were sent to trial

2. The | earned Speci al Judge framed several issues
and ultimately held that the charges had been fully
proved agai nst the accused Phool Chand, from whose
possessi on 19 kg 200 gns. of opiumwas seized. Phoo
Chand was found guilty and convicted under Section

8/ 18 of the NDPS Act and sentenced to suffer 10
years R 1. together with fine of Rs.1 lakh, in
default, to undergo 2 years\022 R |. separately.

3. As far as the appellant herein and Ram Prasad
are concerned, the learned Trial Judge found that

the charges agai nst them had not been proved and
acquitted them of the charges under Section 8/18

read with Section 29 of the NDPS Act.

4. Aggrieved by his conviction and sentence, Phoo
Chand preferred Crimnal Appeal No.47 of 2002 before
the I ndore Bench of the Madhya Pradesh Hi gh Court.

On the other hand, the Union of India also preferred
Crimnal Appeal No.108 of 2003 agai nst the acquitta
of Ram Prasad and the appel |l ant herein.

5. The Hi gh Court heard both the appeal s together
and ultimately dism ssed the appeal preferred by
Phool Chand and relying on the statenent nade by Ram
Prasad and the appellant herein under Section 67 of
the NDPS Act, found themalso guilty of the charges
franed against themand all owed the appeal filed by
the Union of India. Ram Prasad and Kanhaiyal al (the
appel l ant herein) were al so sentenced to 10 years\022
R 1. each and fine of Rs. 1 |akh each, and in
default, to further undergo a jail sentence of 6
nmonths R I.

6. It is against the said judgnment of the High
Court that the instant appeal had been preferred by
Kanhai yal al .
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7. Si nce the appell ant, Kanhiyalal was convicted
on the basis of the statenent made by hi m under
Section 67 of the NDPS Act, a question has been

rai sed whether such statenent made to an officer

wi thin the neaning of Section 42 of the said Act
could be treated as a confessional statenment and
whet her the accused coul d be convicted on the basis
thereof in the absence of any other corroborative
evi dence.

8. As will appear fromthe records, the case of
the prosecution was that on 22.2.1997 an

i nformati on had been received by Shri Raj esh Nagpal
Assi stant Narcotics Commissioner of the Centra
Bureau of Narcotics, Neenuch, that accused

Phool chand and Ram Prasad were involved in illega
dealing in opiumand they had entered into an
agreement to buy 25 kgs of opiumfromthe appell ant
and the delivery of the said contraband was to be
made at the site of ‘the well of accused Ram Prasad
situated in Haspur. On receipt of the said

i nformation, Shri Nagpal went to his office and
reported the sane. Subsequently, the sane was
produced before the Deputy Conm ssioner, Shri Prem
Raj. On the basis of the said information a
preventive party was constituted which proceeded to
the identified site. / The raiding party purportedly
reached vill age Hadi pi pl ya Police Station, Mnasa,
by a Governnent vehicle at about 3.00 p.m on the
same day and after calling two independent

wi t nesses, Madan Lal and Ram Rattan, who bel onged to
Hadi patiya, the raiding party proceeded towards the
wel |l in question belonging to Ram Prasad\ 022s f at her
Mangi Lal. The raiding party |ed by Lala Ram D nkar
I nspector, along with the said two w tnesses reached
the said well at about 4.00 p.m and found two
persons sitting there with 3 bags. On seeing the
rai di ng/ preventive party, one of the two persons
sitting there ran away and al t hough he was chased by
some nmenbers of the raiding party, they did not
manage to catch him |Inspector Lal Ram D nkar went
up to the other person sitting near the well who

di scl osed his name as Phool Chand son of Sita Ram
and resident of Bardiya. According to the
prosecution case, on being asked as to who was the
person who had fled, Phool Chand indicated the nane
of the appellant herein. On being further asked as
to the ownership of the bags |lying at the spot,
accused Phool Chand admitted that the bags belonged
to himand to the appellant herein

9. Thereafter, Phool Chand was told about the
confidential information that had been received and
that the raiding party had reasons to believe that
the bags in question contained intoxicating
materials. He was also inforned that for such
reasons he would have to be searched along with the
bags. In keeping with the provisions of Section 50
of the NDPS Act Phool Chand was given the option of
the search being conducted by any nearby Magistrate
or before any Gazetted Oficer. According to the
prosecution, Phool Chand was willing to have the
bag searched before the Gazetted O ficer.
Accordingly, Shri R K. Sinha, Superintendent of the
Narcoti cs Department, who was present with the

rai di ng/ preventive party introduced hinself as a
conpetent Gazetted Officer to Phool Chand who gave
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his consent in witing about such search in the
Panchnama whi ch was drawn before Shri R K. Sinha.
Pursuant to the above, search of the bags was
undertaken from whi ch the contraband opi um was found
and on neasurenment the bags were found to contain
the follow ng amounts of opiun -

i) Bag \ 021A\ 022 11 kgs. 500 gns.
ii) Bag \021B\022 4 kgs. 700 gns, and
iii) Bag \021C 022 300 gns

From each of the bags two sanples of 25 grams
each were taken out for chem cal exam nation while
the remaini ng opi umwas seal ed under the Panchnama
(Exh. P. 2)

10. On the basis of ‘the proceeding in ternms of
Section 57 of the NDPS Act and the First Information
Report filed before the Narcotic Superintendent, one
Suresh Badl ani was appoi nted as I nvestigating

O ficer and the seized opiumalong with sanples were
deposited in the Ml khana. At this point of tine the
st at enent of accused Phool Chand was taken where he
confessed to the of fence conplained of.

11. During investigation, accused Ram Prasad and
Kanhai yal al (appel | ant herein) were served with
summons under Section 67 of the NDPS Act. Wile Ram
Prasad was present in the Neenuch office on
24.2.1997 in pursuance of the sumons, the appel | ant
herein did not appear before the concerned of ficer
Accordi ngly, charge-sheet was filed before the
Speci al Judge under the NDPS Act agai nst Phool Chand
and Ram Prasad on 20.5.1997. Subsequently, after
fresh summons were issued to the appellant herein

he al so appeared before the concerned officer and
his statement was taken under Section 67 of the NDPS
Act. In his statement the appellant confessed that
he too was involved in the smuggling of opiumwth
the co-accused. According to the prosecution, on
the basis of his confessional statenent, Kanhaiyal a
was al so arrested in connection with the offence and
suppl enentary challan was fil ed against hi mbefore
the Special Judge on 7.8.1997.

12. The defence of the accused was that they have
been fal sely inplicated and accused Phool Chand took
a specific plea that on 21.2.1997 he was pl aying
Kabbadi at the sports ground.

13. The Trial Judge franed 4 questions for the
pur pose of deciding the case, namely, :-

i) VWet her seized material in the case is

opi unf

i) Whet her aforesaid opium seized illegally

kept in possession of accused Phool Chand

in village Hadi pipliya at about 4 o\022cl ock

on 22.2.1997 i.e. the day of incident ?

i) VWet her af oresaid opiumwas coll ected for
sale by all the three accused Ram Prasad

and Kanhaiya Lal with co-accused Phoo

Chand in co-partnership ? and

i V) Whet her in this case conpliance of

necessary | egal provisions of NDPS Act is

done ?

14. The first question was answered by the |earned

Trial Judge in the affirmative upon holding that the
sei zed material was proved to be opium

15. On the second question, the Trial Judge cane to
the definite finding that it had been fully proved
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that the opium had been seized fromthe possession
of accused Phool Chand for which he did not have any
valid licence

16. The answer to the third question, which is
relevant to this appeal, was answered in favour of
the accused Ram Prasad and t he appell ant herein and
the Special Judge concluded that except for the
contradi ctory confession of these two accused there
was no ot her corroborative evidence and the
prosecution had failed to prove that they were
included in the snuggling operation

17. As far as the fourth question is concerned the
Speci al Judge was satisfied that all the provisions
of the NDPS Act had been duly conplied with.

18. On the basis of his findings on the first,
second and fourth questions, the Special Judge under
the NDPS Act convicted Phool Chand of the offences
under Section 8/18 of the NDPS Act, but acquitted
both Ram Prasad and the appell ant herein of the
sai d charge on his findings with regard to question
no. 3.

19. As nentioned herei nabove, the H gh Court while
di sm ssing the appeal filed by Phool Chand all owed
the appeal filed by the Union of India against the
acquittal of Ram Prasad and Kanhai yal al 'upon
hol di ng that the statenent nmade by Ram Prasad and
the appell ant herei n under Section 67 of the NDPS
Act did not require any corroboration and were
sufficient in thenselves to convict the said two
accused.

20. M. S. K  Ganbhir, learned Senior Advocate,
contended on behal f of the appellant, Kanhai yal al
that the H gh Court had incorrectly stated the | aw
regardi ng statenents nade under Section 67 of the
NDPS Act before officers enpowered under Section 42
thereunder. It was his specific case that once the
appel | ant had been summpned in an (i nquiry under
Section 67 of the aforesaid Act and was pl aced under
arrest, any statenent made by himthereafter would
be hit by the provisions of Sections 24 to 27 of the
I ndi an Evi dence Act, 1872. Apart fromthe above, M.
Ganbhir al so submitted that after making the
statement in ternms of Section 67 of the NDPS Act the
appel l ant had retracted such statenent and in the
absence of corroborative evidence, the said
retracted statenent/confession could not be relied
upon in order to convict the appellant. Furthernore,
there was no i ndependent evidence to corroborate the
retracted confession, which fact had wei ghed wth
the trial court in acquitting the appellant.

21. M. Ganbhir submitted that although fromthe
arrest Meno it would be clear that Kanhaiyal al was
arrested on 8.6.1997 at 5.30 p.m, he was produced
before the Magistrate on 9th June, 1997, and on the
sanme day he made an application in witing to the
Court that his signature had been forcibly obtained
on blank papers under threat that if he did not
sign he woul d be involved in other serious cases and
the sane were subsequently used for preparing
statenments under Section 67 of the aforesaid Act as
if the same had been voluntarily made by him M.
Ganbhir submitted that the appellant had al ready
been arrested and detained in custody when the
statement under Section 67 of the NDPS Act was
recorded and, accordingly the same canme within the
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m schi ef of Sections 24 to 27 of the Evidence Act.
M. Ganbhir pointed out that since the Trial Court
had t aken cogni zance of the said application and
recorded a finding in the judgnment itself that
Kanhai yal al had retracted his confession, it would
be incorrect to say that the said application nade
by Kanhai yal al had not been consi dered by the Court.
It was al so pointed out by M. Ganbhir that although
on behal f of the prosecution it had been subnitted
that Kanhaiyalal in his statenent under Section 313
of the Crimnal Procedure Code had stated that he
had been compelled to sign on bl ank papers under
threat, the truth was otherw se since in his
statenment under Section 313 Kanhai yal al answered

\ 023gal at hai\ 024 which had to be taken as a deni al that
he had given such statenent. M. Ganbhir subnitted
that the appellants positive response had to be read
along with his application dated 9.6.1997 retracting
hi s confessional statenent.

22. M. Ganbhir submtted that the H gh Court had
erred in relying upon the appel lant\022s statenent nade
under Section 67 of the NDPS Act, although, not only
had the sanme been retracted i mediately thereafter
before the | earned Magi strate, but the sane was not
adm ssi bl e under the above-nenti oned provisions of
the Evidence Act. It was submtted that since apart
fromthe above statement there was no other

evi dence, which linked the appellant with the

al | eged of fence, the H gh Court should have

mai nt ai ned the judgment of the acquittal passed by
the learned trial court.

23. In support of his aforesaid subnission that in
the absence of other corroborating evidence the
retracted confession had been wongly relied upon by
the Hi gh Court to convict the appellant, M.
Ganbhir referred to the three Judge Bench deci sion
of this Court in Mithuswam vs. State of Madras (AR
1954 SC 4) in which, it was indicated that no hard
and fast rule could be laid down regarding the
necessity of corroboration in the case of a
retracted confession in order to base conviction
thereupon. But apart fromthe general rule of
prudence, if the circunstances of a particular case
rai sed doubts as to the genui neness of a confession
it would be sufficient to require corroboration of a
retracted confession

24. In Puran vs. State of Punjab (AIR 1953 SC 459)
the sanme view has been expressed as foll ows: -

\023It is a settled rule of evidence that

unl ess a retracted confession is

corroborated in material particulars, it

is not prudent to base a conviction in a

crimnal case on its strength al one.\024

25. The sane view was al so expressed by this Court

i n Parmananda Pegu vs. State of Assam (2004 (7) SCC
779), which involved a conviction made on the basis
of a confession made before a Judicial Mgistrate in
accordance with Section 164 of the Code of Crinina
Pr ocedure.

26. In the same context M. Canbhir strongly relied
on the decision of this Court in State (NCT of

Del hi) vs. Navjot Sandhu (2005 11 SCC 600) (conmonly
known as the Parlianent Attack case)wherein while
heari ng several appeals, this Court had occasion to
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go into the question of confessions and retracted
confessions in sone detail. Referring to
confessions in general, this Court nade a

di stinction between \023confession\024 and \ 023adrmi ssi on\ 024.
It observed that \023an admission is a statement ora
or docunentary which enables the Court to draw an
inference as to any fact in issue or relevant fact.
It istrite to say that every confession nust
necessarily be an adm ssion, but, every adnission
does not necessarily anmpunt to a confession.\024 This
Court also cautioned that before acting upon a
confession, the Court has to satisfy itself that it
was freely and voluntarily nmade, having regard to
the | anguage of Section 24 of the Evidence Act.
However, while exami ning the evidentiary value of a
retracted confession agai nst the confessor, the

| ear ned Judges had occasion to consider three

previ ous decisions of this Court in Bharat vs. State
of U P. (19713 SCC 950) and Haroon Hazi Abdulla vs.
State of Mahrashtra (1968 2 SCR 641) and Pyare La
Bhargava vs. State of Rajasthan (1963 Suppl.l SCR
689) . The | earned Judges extracted paragraph 7 of
the judgnent in Bharat vs. State of U P. (supra)
wherein a conpari son has been nmade between

\ 023conf essi on\ 024 /and '\ 023retract ed confiession\024. Wile in
the former case, it was observed that confessions
could be acted upon, if the Court was satisfied that
they were voluntarily made and they were true,
retracted confessions, stood on a slightly different
footi ng. In that context, it was observed that \023a
Court may take into account the retracted
confession, but it nust | ook for the reasons for the
maki ng of the confession as well as for its
retraction, and must weigh the two, to determ ne
whet her the retraction affects the voluntary nature
of the confession or not.\024  The l'earned Judges of
the three Judge Bench went on to observe that upon
being satisfied, it was for the court to decide

whet her to use the retracted confession or not, but
all the sanme, the courts did not normally act upon a
retracted confession w thout finding sone other
evidence as to the guilt of the accused. The

| ear ned Judges concluded that a true confession
voluntarily nmade could be acted upon with slight

evi dence to corroborate the sane, but a retracted
confession requires the Court to be assured that the
retraction was an after-thought and that the earlier
statenment was true

27. Simlar views were expressed in the other two
cases referred to herei nabove, but it would be
profitable to reproduce the views of the four Judge
Bench in Pyare Lal Bharagava\022s case (supra) which
has been reproduced in Navjot Sandhu\022s case, in the
following terns : -

\023A retracted confession may formthe

| egal basis of a conviction if the court

is satisfied that it was true and was

voluntarily nmade. But it has been held

that a Court shall not base a conviction

on such a conviction w thout

corroboration. It is not a rule of |aw,

but is only rule of Prudence. |If cannot

even be laid down as an inflexible rule

of practice of prudence that under no

ci rcunmst ances can such a conviction be
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made wi t hout corroboration, for a court
may, in a particular case, be convinced
of the absolute truth of a confession and
prepared to act upon it w thout
corroboration; but it my be laid down as
a general rule of practice that it is
unsafe to rely upon a confession nuch

l ess on a retracted confession, unless
the court is satisfied that the retracted
confession is true and voluntary nade and
has been corroborated in nateria

particul ars.\ 024

28. Whi | e the above nentioned decisions dealt with
ot her crimnal enactments, the next case referred
to by M. Ganbhir, nanely, A K. Mehaboob vs.
Intelligence Oficer, Narcotics Control Bureau,
(2001 10 SCC 203) is a decision under the NDPS Act
with due regard to the provisions of Sections 42
and 67 thereof. ~The crimnal appeal of Shri A K
Mehaboob was heard al ongwith the appeal filed by
Shri P. K. Naushad, who were the second and third
accused facing charges for having committed an

of fence under Sections 21 and 29 of the NDPS Ac.
Wiile the first accused, Divakaran, was found
guilty and convicted on the strength of recovery of
brown sugar fromhim the two appellants before
this Court were acquitted by the trial court but
were convicted by the H gh Court in appea

preferred by the Narcotics Control Bureau. From
the facts of the said case, it appears that apart
fromthe statenment nade by Naushad under Section 67
of the NDPS Act there was other evidence to

i ndi cate that business in Narcotic drugs was being
transacted from his house. Hi s appeal was
therefore rejected. As far as Mehaboob was
concerned, his statenent did not contain any
statenment, which could involve himin the offence.
The High Court, therefore, allowed the appeal filed
by Mehaboob and set aside his conviction

29. On this line of decisions, M. Ganbhir lastly
referred to a decision of this Court in Pon

Adhi than vs. Deputy Director, Narcotics Contro
Bureau, Madras (1999 6 SCC 1) wherein, in fact, the
conf essi onal statenment nade by the accused-

appel lant while in custody of the Intelligence
Oficer, Narcotics Intelligence Bureau, was relied
upon to convict the said accused, on it being held
that the said statenent had been voluntarily nade
as no conplaint of threat or pressure had been nade
by the accused when he was produced before the

Magi strate. M. Ganbhir sought to distinguish the
sai d decision on the ground that while in Pon
Adhi t han\ 022s case, no conpl aint had been nade by the
accused of any threat or compul sion for maki ng such
statenent, in the present case the confession nade
by the appellant herein was inmedi ately retracted
on the very next date when the appellant was
produced before the Magistrate and that, too, in
witing by way of an application. M. Ganbhir
reiterated that the said application was referred
to by the learned trial court in its judgment. M.
Ganbhir also submitted that since the trial court
had chosen not to rely on the statement made by the
appel | ant under Section 67 of the NDPS Act, in the
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absence of any corroborating evidence, the
evidentiary value of the retracted confessi on had
not been gone into by the learned trial court.

30. Reliance was also placed by M. Ganbhir on the
Constitution Bench decision in Haricharan Kurm vs.
State of Bihar (1964 6 SCR 623) in support of his
submi ssion that apart fromthe statenent of

Phool chand, the main accused, there was no ot her

evi dence to connect the appellant with the alleged
of fence under the NDPS Act. In the said case, the
Constitution Bench, held that though a confession
wi thin the neaning of Section 30 of the Indian

Evi dence Act, cannot strictly speaking be treated
as evidence as defined in Section 3, it is an

el ement which may be taken-into consideration by
the crimnal courts but the court cannot start with
the confession of a co-accused person, but nust
begin with ot her evidence adduced by the
prosecuti'on before relying on the confession of the
co- accused.

31. On behal f of the Union of India, M. B.B.

Si ngh, |earned Advocate, submtted that having
regard to the decisions of this Court in Pon Adithan
vs. Dy. Director Narcotics Bureau, (supra), A K
Mehaboob vs. Intelligence Oficer, Narcotics,
(supra) and M Prabhulal vs. The Assistant Director,
Directorate of Revenue Intellegence (2003) 8 SCC
449, the appellant had been rightly convicted on
hi s confessional statenment made under Section 67 of
the NDPS Act alongwith the evidence of PW9 Suresh
Badl ani, Inspector in the office of the Deputy

Nar coti cs Conmi ssioner, Lucknow, U.P., before whom
such statement had been made. M. Singh al so
submitted that even if the person was in custody at
the time when he nade such confessional statenent,
the same would not attract the bar under Article
20(3) of the Constitution, if it was made
voluntarily. M. Singh also enphasi sed that in al
the three cases referred to herei nabove the accused
were in custody when their confessional statenents
were recorded under Section 67 of the NDPS Act.

32. M. Singh further submtted that although PW?9
had deposed that the confessional statenent-had been
made by the appellant on 8.6.97 before himin the

of fice of the Deputy Comm ssioner, there was no
cross-exam nation on this point on behalf of the
appel | ant and consequently the confessiona

statenent of the appellant had to be accepted.

33. On the issue involving retraction by the
appel l ant of his statenent made before the I nspector
under Section 67 of the NDPS Act, M. Singh
submitted that the application which the appell ant
is said to have filed before the Magi strate was
never proved or exhibited in the Trial Court and did
not formpart of the evidence on record. He
submitted that the same could not, therefore, be
taken note of or be relied upon in support of the
appel | ant\ 022s case of retracted confession

34. In support of his aforesaid subm ssion M.
Singh referred to the decision of the el even Judge
Bench of this Court in State of Bonbay vs. Kath
Kal u Oghad and others (1962) 3 SCR 10) wherein it
was, inter alia, concluded that the accused person
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cannot be said to have been conpelled to be a
wi t ness agai nst hinself sinply because he nade a
statement while in police custody, wthout anything
nore. In other words, just being in Police custody
when the statenment was made woul d not, by itself,
give rise to an inference that the accused had been
conpelled to make such statenent. It was al so held
that to bring the statement within the prescription
of Article 20(3), the person accused rmust have stood
in the character of an accused person at the tinme he
made the statenment. It is not enough that he shoul d
become an accused any tinme after the statenent had
been made.
35. Fromthe facts of the case and the submi ssions
made on behal f of the respective parties the point
whi ch energes for determination is upto what extent
can a statenment under Section 67 of the NDPS Act be
relied upon for convicting a person accused of
havi ng comm tted an of fence under the provisions of
the said ‘Act. In-order to arrive at a decision in
regard to the above, it will also have to be
consi dered whet her such a statenent would attract
the bar both of Sections 24 to 27 of the Indian
Evi dence Act as also Article 20(3) of the
Constitution of India. For the aforesaid purpose,
the provisions of Section 67 of the NND.P.S. Act are
reproduced herei nbel ow: -

\02367. Power to call for information,
etc. \026 Any officer referred to in
section 42 who is authorised in this
behal f by the Central Governnent or a
State CGovernnent may, during the
course of any enquiry in connection
with the contravention of any
provisions of this Act, -

(a) call for information fraoam any
person for the purpose of

sati sfying hinmsel f whether there

has been any contravention of

the provisions of this Act or

any rule or order made

t her eunder;

(b) require any person to produce or
del i ver any document or thing

useful or relevant to the

enqui ry;

(c) exam ne any person acquai nted
with the facts and circunstances

of the case.\024

36. A parallel nmay be drawn between the provisions
of Section 67 of the NDPS Act and Sections 107 and
108 of the Customs Act and to a | arge extent
Section 32 of the Prevention of Terrorism Act, 2002
and Section 15 of the Terrorist and Disruptive
Activities (Prevention) Act, 1987. These are al
special Acts nmeant to deal with speci al situations
and circunstances. While the provisions of the
Prevention of Terrorism Act, 2002, and TADA Act,
1987, are nuch nore stringent and excludes fromits
purvi ew t he provisions of Sections 24 to 27 of the
Evi dence Act with regard to confession nade before a
police officer, the provisions relating to
statenments made during inquiry under the Custons Act
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and under the NDPS Act are |less stringent and
continues to attract the provisions of the Evidence
Act. In the case of both the latter enactnents,
initially an inquiry is contenplated during which a
person may be called upon to provide any information
relevant to the inquiry as to whether there has been
any contravention of the provisions of the Act or
any Rule or Order mmde thereunder. At that stage
the person concerned is not an accused alt hough he
may be said to be in custody. But on the basis of
the statements made by him he could be made an
accused subsequently. What is inportant is whether
the statenment nmade by the person concerned is nade
during inquiry prior to his arrest or after he had
been formally charged with the offence and nade an
accused in respect thereof. As long as such
statenment was nade by the accused at a time when he
was not- under arrest, the bar under Sections 24 to
27 of the Evidence Act woul d not operate nor would
the provisions of Article 20(3) of the Constitution
be attracted. It is only after a person is placed in
the position of an accused that the bar inposed
under the aforesaid provision will conme into play.

O course, this Court has also held in Pon Adithan\022s
case (supra) that /even if a person is placed under
arrest and thereafter makes a statenent which seeks
to incrimnate him the bar under Article 20(3) of
the Constitution would not operate against himif
such statement was given voluntarily and w thout  any
threat or compul sion and if supported by
corroborating evidence.

37. The I aw i nvol ved in deciding this appeal has
been considered by this Court fromas far back as in
1963 in Pyare Lal Bhargava\022s case (supra). The
consi stent view which has been taken with regard to
conf essi ons nade under provisions of Section 67 of
the NDPS Act and other crim nal enactnents, such as
the Custons Act, 1962, has been that such statenents
may be treated as confessions for the purpose of
Section 27 of the Evidence Act, but with the caution
that the Court should satisfy itself that such
statenments had been nmade voluntarily and at a tine
when the person naking such statenment had not been
nmade an accused in connection with the all eged
offence. In addition to the above, in the case of

Raj Kumar Karwal v. Union of India and others (1990)
2 SCC 409, this Court held that officers of the
Depart ment of Revenue Intelligence who have been
vested with powers of an Oficer-in-Charge of a
police station under Section 53 of the NDPS Act,
1985, are not \023police officers\024 within the meaning
of Section 25 of the Evidence Act. Therefore, a
conf essi onal statement recorded by such officer in
the course of investigation of a person accused of
an offence under the Act is admi ssible in evidence
against him It was also held that power conferred
on officers under the NDPS Act in relation to
arrest, search and seizure were simlar to powers
vested on officers under the Custons Act. Nothing
new has been submitted which can persuade us to take
a different view

38. Considering the provisions of Section 67 of the
N.D.P.S. Act and the views expressed by this Court
in Raj Kumar Karwal\022s case (supra), with which we
agree, that an officer vested with the powers of an
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Oficer-in-Charge of a Police Station under Section
53 of the above Act is not a \023Police Oficer\024 within
the neani ng of Section 25 of the Evidence Act, it is
clear that a statenent nade under Section 67 of the
N.D.P.S. Act is not the sane as a statenent nade
under Section 161 of the Code, unless made under
threat or coercion. It is this vital difference

whi ch allows a statenment nade under Section 67 of
the NND.P.S. Act to be used as a confession against
the person naking it and excludes it fromthe
operation of Sections 24 to 27 of the Evidence Act.
39. There is nothing on record to suggest that the
appel | ant was conpel | ed under threat to nake the
statenment after he had been placed under arrest

whi ch renders such statenment i nadm ssi bl e and not
capabl e of being relied upon in order to convict

him On the other hand, there is the evidence of PW
upon which the High Court has relied in convicting
the appellant.” It may once agai n be nentioned that
no questionin cross-exam nati on had been put to PW
in this regard and the version of the said witness
nmust be accepted as corroborative of the statenent
made by the accused.

40. It may al so be recalled that though an
application was nade for retracting the confession
nmade by the appellant, neither was any order passed
on the said application nor was the sane proved
during the trial so as to water down the evidentiary
val ue of the said statement. On-the other hand, in
t he absence of such evidence on record, the High
Court had no option but to proceed on the basis of
the confession as nade by the appel |l ant ‘under
Section 67 of the NDPS Act. Since it has been held
by this Court that an officer for the purposes of
Section 67 of the NDPS Act read with Section 42
thereof, is not a police officer, the bar under
Sections 24 and 27 of the Evidence Act cannot be
attracted and the statenent nade by a person
directed to appear before the officer concerned may
be relied upon as a confessional statenent against
such person. Since a conviction can be maintained
solely on the basis of a confession made under
Section 67 of the NDPS Act, we see no reason to
interfere with the conclusion of the H gh Court

convi cting the appellant.

41. We, accordingly, dismss the appeal and
mai ntai n the order of conviction and sentence passed
agai nst the appellant by the Hi gh Court.




