http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
NARAYAN SVWAM

Vs.

RESPONDENT:
STATE OF MAHARASHTRA

DATE OF JUDGVENT:
26/ 10/ 1967

BENCH

VAI DYl ALI NGAM C. A
BENCH

VAI DYI ALI NGAM C. A
BHARGAVA, VI SHI SHTHA

ClI TATI ON
1968 AIR’ 609 1968 SCR (2) 88
Cl TATOR 'L NFO :

E 1970 SC 997 (8)

R 1970 SC1033 - (3)

F 1973 SC 278 (3)

R 1973 SC2187 (8)
ACT:
Practice--H gh Court Crimnal appeal raising substantial and
i mportant questions-Sunmmary dism-ssal by High Court --I1f
justified.
HEADNOTE

During the trial for an offence of dacoity one of the
wi tnesses gave false evidence, and stated, on further
exam nation, that he did so at the instance of the Sub-
i nspector who investigated the case. The Court gave notice
to the Sub-inspector to show cause why a conplaint ‘should
not be |aid against himfor offences under ss. 195, 196 and
205 1.P.C. and he appeared and showed cause. After the
trial, and at the time of delivering judgnment in the dacoity
case the Court found that the wtness had intentionally
gi ven false evidence and that the Sub-inspcctor had
intentionally fabricated false evidence,~ and thereafter
filed a conplaint against thembefore the Joint Magistrate.
They were conmitted to the Sessions Court to take their
trial for offences under ss. 195, 196 and 34 |.P.C. as first
and second accused respectively. The Sessions Judge  found
themguilty. The Sub-inspector (second accused) appealed to
the High Court and contended that : (1) the Sessions Judge
had committed a gross illegality in relying as against the
second accused, upon the evidence of the first accused as a
witness in the earlier dacoity case, and the statenent  of
the first accused under s. 342 . P.C before the Sessions
Judge; and (2) the show cause notice was not sufficient com
pliance with the provisions of s. 479A, &. P.C. as the
noti ce should have been given after the judgnent in the
dacoity case. The High Court disnissed the appeal summarily
in one word 'dismssed , wthout discussing the questions of
law and wi thout considering whether there was ,.sufficient
ot her evidence to convict the appellant.

In appeal by the Sub-inspector to this Court,
HELD : The appeal before the Hi gh Court, was an arguable
one, and it also raised substantial and inportant questions
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for consideration by the High Court. The High Court was
therefore not justified in dismssing the appeal summarily.
[94(

Musht ak Hussein v. State of Bonmbay. [1953] S.C.R 809
Shreekanti ah Ranyayya Munipalli v. state of Bonbay [1955] 1
S.CR 1177 and Chittaranjan Das v. State of West Benga
[1964] 3 S.C.R 237 foll oned.

JUDGVENT:

CRI M NAL AAPPELLATE JURI SDI CTI ON: Crim nal Appeal No.165 of
1967.

Appeal by special |leave fromthe order dated April 27, 1967
of the Bonmbay Hi gh Court, Nagpur Bench in Criminal Appea
No. 74 of 1967.

W S. Barlingay and A.- G Ranaparkhi, for the appellant.

H. R Khanna and S. ‘P. Nayar, for the respondent.

89

The Judgrment of the Court was delivered by

Vai di al i ngam 3. The appellant, who was the second accused,
in Sessions Case No. 9 of 1967, and accused No. 1, were
found guilty, wunder~ s. 195 and s. 196 read with S 34,
|.P.C. and each of them has been convicted and sentenced to
undergo three years’  rigorous inprisonnent, for t hese
offences and the sentences have been directed to run
concurrently. The case of the first accused, is not before
us, in these proceedings.

The appel | ant chal | enged his conviction and sentence, passed
against him before the H gh Court of Bonbay, in Crimnal
Appeal No. 74 of 1967. A Division Bench of the Hgh Court
has, by its order dated April 27, 1967, sumrmarily dism ssed
the appeal, in one word ’dismissed . ~The appellant has come
up, to this Court, by special leave. But this Court, by its
order dated September 7, 1967, has granted special I eave,
l[imted to the question as,to whether the Hgh Court was
justified in dismssing the appeal, sumarily. That is the
only point, that arises for consideration, in this appeal

It is necessary, to set out briefly, the circunstances under
whi ch the appellant, who was, a police Sub-Inspector, along
with one Dilawar, who was accused No. 1, canme to be charged-
sheeted and tried, in Sessions Case No. 9 of 1967. In
connection wth a dacoity, which is alleged to have taken
place, on July 18, 1965, when the Bonmbay-How ah Ml was
stopped, at the outer signal of Nagpur Railway Station, one
Anbadas and Deorao, and certain others, were prosecuted
before the Additional Sessions Judge, Nagpur, in Sessions
Case No. 8 of 1966. |In that trial, the prosecution had to
prove certain recoveries made, on the basis of three nenos,

whi ch have been marked, in the present Sessions Trial, as
Exhibits 7, 8 and 14. Those nmenps had been attested by two
Panch witnesses, Pochanna and Abdul Gani. Pochanna  turned

hostile and, therefore, the prosecution tried to establish
the recoveries nmade, under these nenos, by the other Panch
Wi t ness. Abdul Gani. The first accused, in the present
Sessions trial, gave evidence, on June 10, 1966, in Sessions
Case No. 8 of 1966, that he is Abdul Gani and that he has
attested the recovery nenos. The appellant, before us, was
examned in that trial, on June 11, 1966, and he has stated
that the w tness, who has spoken to the recovery nenmps, was
Abdul Gani and that he has attested the recovery nmenos; but,
later on, the accused in the dacoity case, appear to have
entertained a suspicion that the first accused, in these
proceedi ngs, who claimto be Abdul Gani and spoke to having
attested the recovery nenos, is not the real Abdul Gani, but
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D | awnar . Thi s suspicion was brought to the notice of the
Sessions Judge, trying the dacoity case, on June 14, 1966.
The Sessions Judge, Sri Wi kar, caused the present first
accused, to be

L10Sup. Cl/68-7
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brought before himand further examned him in Sessions
Case No. 8 of 1966. The witness appears to have stated that
he was not Abdul Gani, but really Dilwar, and that he had
cone to the Court, on June 10, 1966, and given evidence, as
Abdul Gani, on the compul sion and threat of the present
appel | ant .

On the sanme day, i.e., June 14, 1966, M. Waikar issued a
notice to the appellant, to show cause why a conplain+
shoul d not be laid against him for offences under ss. 195,
196, and 205, |I.P.C.- By the said notice, the appellant was
directed to appear before the Court, on June 16, 1966. The
appel | ant = appeared and pl eaded, on June 16, 1966, that he
had not commtted any of fence and that he bona fide believed
that the present 1st accused was Abdul Gani, and that he had
never conpelled one Dl awar to appear before the Court and
give evidence, as Abdul Gani® The,- appellant was further
exam ned, in the dacoity case, on Juno 17, 1966, and he was
al so cross-exam ned, by the accused, in the dacoity case,

on June 22, 1966, the teaned Sessions Judge, Nagpur, ac-
quitted all the accused, in the dacoity case. In the said
judgrment, the |earned Sessions Judge has stated that the
present accused No. 1, intentionally gave false evidence,
and the appellant intentionally fabricated false evidence
with the intent to procure conviction of the accused, in the
dacoity case, and that it was highly expedient, in the
interest of justice and in the interest of _eradication of
the evil of perjury and the fabrication of false evidence,
that both of them should be prosecuted. Ther eupon, the
| earned Sessions Judge filed the conplaint, against the
appel l ant and Dil awar, on July 8, 19669 in the, Court of the
Joint Magistrate, First dass, |V Court, Nagpur

The Joint Magistrate, by his order dated January 27, /1967,
held that a prima facie case, against both the accused,
under ss. 195 and 196 read with s. 34, |.P.C , has been nade
out; and, accordingly, after fram ng charges, he comitted
them to the Sessions Court, to face trial. The | earned
Sessions Judge, Nagpur, by his judgnent, dated March 31

1967, has found each of the accused, guilty under S 195 and
s. 196 read with s. 34, |I.P.C, and sentenced them as
mentioned earlier

In view of the, fact that special |eave has been limted to
the question, as to, whether the, H gh Court was justified,
in dismssing the appeal, summrily, and, as we are
satisfied, after hearing argunents, on behalf  of t he
appel lant, and the State, that the appeal will have to be
remanded, for fresh consideration, by the H gh Court, we do
not propose to deal with the matter very el aborately. We
will only advert to some of the material circunstances, that
have been pl aced, before us, by the | earned counsel
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for the appellant, to hold that this was certainly not a
case in which the, H gh Court was justified in dismissing
the appeal, sunmarily.

On behal f of the appellant, |earned counsel, Dr. Barlingay.
rai sed two contentions: (i) that the | earned Sessions Judge,
in convicting the appellant, has relied, nainly, on the
evidence, given by Dilawar, on June 14, 1966, in Sessions
Trial No. 8 of 1966, and on the statenents, made by Dl awar,
as first accused, when he was exam ned, under s. 342,
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Cr.P.C., inthe present Sessions Trial; and (ii) that the
provisions of s. 479A, Cr.P.C., have not been conplied wth,
when M. Wiikar filed the conplaint, as against t he
appel l ant, on July 8, 1966.

M. H R Khanna, |earned counsel, appearing for the State
of Maharashtra, on the other hand, submitted that the
| earned Sessions Judge has considered the question of non-
conpliance with the provisions of s. 479A, C.P.C., and he
has rejected the appellant’s contention, in that regard.
Counsel also pointed out that, apart fromthe evidence of
Dil awar, in Sessions Case No. 8 of 1966, and his answers,
gi ven as co-accused, in the present Sessions Case, there is,
on record, other evidence, which have al so been taken into
account, by the |earned Sessions Judge, for convicting the
appel lant. Wen the Hi gh Court dism ssed the appeal, though

summarily, it nust ~be presuned that the H gh Court has
agreed with the views, expressed by the |earned Sessions
Judge, ~in the present judgment. . Therefore, we understood

counsel to urge that the H gh Court was perfectly justified,
in dismssing the appeal, summarily.

There s no controversy, that the appellant, who has been
convicted, on trial, by the Sessions Judge, had a right of
appeal, to the Hgh Court, under s. 410, C-P.C. The
appellant was also entitled, under s. 418 C.P.C., to
agitate, in his appeal, before the H gh Court, findings of
fact, recorded against him as also questions of |aw,
available to him No doubt, under-S.” 421 Cr.P.C., the
Appel late Court may di sniss an appeal, sunmarily, if, on a
perusal of the petition of appeal, and a copy of the judg-
ment appealed from it considers-that there is no sufficient
ground for interference. This section, has cone up for
consi deration, before this Court, in Miushtak Hussein v. The
State of Bonmbay(1). This Court has held, therein, that in a
case, which, prima facie, raises no ~arguable issue, a
summary di smissal of the appeal, may be justified, but, in
arguable cases, a summary rejection order nust give some
i ndication of the views of the H'gh Court, on the point,,
rai sed. Again, in a case, where the High Court ~‘summarily
di smi ssed an appeal, in one word 'dismssed , this Court, in
Shreekanti ah Ramayya Munipalli V. The State of Bonbay(1)

(1) [1953] S.C. R 8 19.

(2) [1955] 1 s. C R 1177.
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again reiterated the views expressed in the earlier
decision, referred to above, and stated that sunmmary
rejection of appeals, which raise issues of substance and
i mportance, was not justified. After adverting to the two
deci sions, noted above, this Court, again in . Chittaranjan
Das v. State of West, Bengal (1), laid down that there /,can
be no doubt, whatever, that in dealing with crinnal
appeal s, brought before them the Hi gh Courts should not
summarily rej ect them if they raise arguabl.e and
substantial points. Bearing these principles in view, the
guestion naturally arises as to whether the appeal filed, by
the appellant, before the Hi gh Court of Bonbay, raised any
arguable point, or whether the questioned raised were
substantial and inportant.

In support of the first contention, Dr. Barlingay drew our
-attention to the discussion, contained in the judgment of
the Ilearned Sessions Judge, wherein he has placed strong
reliance, wupon the evidence, given by Dilawar, in Sessions
Case No. 8 of 1966. He has also. drawn our attention, to
the reliance, placed by the | earned Sessions Judge, upon the
answers given by Dilawar, -as co-accused, when he was
exam ned, wunder S. 342 C.P.C. The evidence given by
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Dilawar, in the dacoity case, counsel points out, is
i nadm ssible, in these proceedings. The answers giver. by

him as co-accused, when exani ned, under S. 342 C.P.C

cannot be taken into account, as against the appellant,
what ever the position may be, so far as Dilawar hinself, is
concerned. There is no other evidence, counsel points out,
on record, which has been taken into account, by the |earned
Sessi ons Judge. In any ;event, counsel urged, after
elimnating the evidence, given by Dilawar in the dacoity
case, and the answers given by him in this trial, the Hi gh
Court had to consider whether there was any other evidence,
on record, which would justify the Sessions Court finding

the appellant guilty. By the dismssal of the appeal, sum
marily, counsel points out; the High Court has omtted to
consider the serious illegality, contained in the judgment

of the Sessions Judge, in relying upon the evidence and
statement of Dilawar.

The contention of the |learned counsel, that a gr oss
illegality has beencommtted, by the | earned Sessions Judge
in relying upon the evidence, given by Dilawar, in the
dacoity <case, and using the answers given by him as a
accused, against the appellant, in our opinion, is well-
f ounded. In paragraph 5 of its judgment, the Session’s

Court has referred to the fact that Dl awar, accused No. 1,
admts all the facts alleged, by the prosecution, and that
he has expl ai ned that' he gave evi dence as Abdul Gani at the
instance of the | appellant. In considering, again, the
guestion as to whether the appell ant knew accused No. 1 as
Di | awar or Abdul Gani, the |earned Sessions Judge, in

(1) [1964] 3 S.C.R 237.
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paragraph 20, refers to the statenent of Dilawar, " wherein
he. refers to the circunstances, under which the appellant
conpelled him to come to, the Court and pose hinself as
Abdul  Gani . The | earned Sessions Judge also refers, in
paragraph 21 of his judgment, that D l|awar has nmade a very
clean breast of the whole matter, when he, was exam ned by
M. Waikar, on June 14, 1966, in the dacoity case. The
| earned Sessions Judge also refers . to the fact that Dilawar
has given a consistent version throughout, inculpating the
appel l ant, both in his evidence in Sessions Case No,. 8  of
1966, as well as in his statenent given, —in the present
Sessions Trial. W are not referring to the various other
points, adverted to, by the | earned Sessions Judge. W have
adverted to the above circunstances, only for the purpose of
hol ding that the | earned Sessions Judge, in coning to the
concl usi on that the appellant is qguilty, has pl aced
consi derable reliance on the evidence of Dilawar, given in
the dacoity case and to his statenents, made: under S. 342

Cr.P.C., as co-accused, in the present trial. The /| ega
position is quite clear, viz., that the evidence,, “given by
Dilawar, in the dacoity case, cannot be used as evidence

against the appellant, who, had no opportunity to ' cross-
examining Dilawar, in the said case; and the statenents  of
Di | awar, as co-accused, made under S. 342 O.P.C., in the
present trial, cannot be used against the appellant. W are
not certainly inclined to accept the contention of the
| earned counsel, for the State, that these very serious
illegalities, committed by the | earned Sessions Judge, nust
be considered to have been, approved, by the | earned Judges
of the High Court, when they dismssed the appeal

sunmarily. In fact, we are inclined to think, that, by
di smissing the appeal summarily, the | earned Judges of the
H gh Court have omitted to note these serious illegalities,

contained in the judgment of the | earned Sessions Judge. As
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to whether there is other evidence, on record, which would
justify the conclusion that the appellant has been rightly
convicted, is not a, matter on which it is necessary for us
to enbark upon, in this,, appeal. That is essentially for
the Hi gh Court, as a Court of appeal, to investigate, and
cone to a conclusion, one way or the other

The second contention, urged by the | earned counsel, for the
appellant, is also, in our opinion, a very substantial one.
According to the learned counsel, after the judgnment was
delivered, in the dacoity case, on June 22, 1966, and before
the conplaint was filed, by M. Waikar, on July 8, 1966,
against the appellant, the appellant was not given an
opportunity of being heard, as required under S. 479A, Cr

P.C. This contention has been raised,, even before the
Conmitting Magistrate,  as a perusal of the order of that
Magi strate, wll show This objection, was again taken

before the. |earned Sessions Judge. The |earned Sessions
Judge
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has taken the view that the show cause notice, issued. by

M. Wiikar, to the appellant, on-June 14, 1966, is a
sufficient conpliance with the provisions of that section

The |earned SessionsJudge is also of the viewthat, under
s. 479A, C.P.C., it does not matter whether a notice is
given before the/finding is recorded in the judgnent, or
whet her the notice is given, after the findings are recorded
in the judgnment. The question, as to whether the appellant
has been given an opportunity, of being heard, under s.
479A, is again, not only in our opinion, an arguable point,
but al so a substantial and inportant one.

The di scussi on, contained above, will clearly showthat the
appeal, filed by the appellant, before the Hi gh Court of
Bonbay was an arguable one, and it al'so raised substantia

and inmportant questions, for consideration at the hands of
the Hi gh Court. W are therefore satisfied that the Hgh
Court was not justified, in dismssing the appeal, filed by
the appellant, sunmmarily.

In view of this conclusion, the order of the H gh Court,
dated April 27, 1967, dismssing Crl. Appeal No. 74 of

1967, is set aside, and the said appeal is remanded to the
H gh Court, for fresh disposal, in the light of the
observations, contained in this judgnment. —This appeal is

al | owed, accordingly.
V.P.S. Appeal all owed and renmanded.




