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ACT:
Admi nstrative Law Departmental enquiry-Principles of
natural justice.

HEADNOTE

I ndi an Rai |l ways  Est abli shnment Code, Vol. | r. 1730-
Ri ght of delinquent officer to services of on advocate or
anot her Railway offcial.

The appellant was a railway official” of the ' Indian
Rai |l ways, in London. In connection with the purchase of
stock from a West German firm three charges were framed
against him that he obtained illegal gratification fromthe
proprietor of that firm and that he had used /officia
i nfluence for personal advancenent. A board of enquiry as
set up by the Governnent of India and the enquiry was held
in London and West Germany. The board held that two of the
charges were proved and the appellant was dismssed from
service. He filed a wit petition in the Hgh Court which
was di smi ssed

In appeal to this Court, it was contended that -the
enquiry was held in gross violation of the principles of
natural justice and requirenents of Art. 311 of the
Constitution; that the proprietor of the German firm made
the false accusation against himin order to escape paynent
of dammges; that the chairnan of the board of enquiry was
bi ased against him and that the appellant was denied the
services of a professional |awer or a railway official of
his choice fromlindia for conducting his defence ‘and for
cross-exam ning the proprietor of the German Firm

Di sm ssing the appeal
N

HELD: (1) The correspondence that passed between the
board and the appellant snows that there was no violation of
any principle of natural justice, that the appellant was
gi ven inspection of all necessary docurments; that he was
gi ven adequate and reasonable opportunity to defend hinself
and that the allegation that the chairman of the board was
bi ased agai nst the appellant was totally false. [46 B-(C

(2) No principle of natural justice was violated in not
maki ng avail abl e to the appellant the services of a
prof essional lawer or of another railway official from
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India. [51 B]

(a) The enquiry was conducted in accordance with r.
1730 of the Indian Railways Establishnent Code, Vol. 1,
whi ch prescribes the procedure for holding a departnental
enquiry. There is nothing in the rule about engagenent of a
| awyer but the note appended to the rule provides that in a
departnental enquiry the accused may, if he so desires, be
acconpani ed by another railway officer, provided he is
approved by the conpetent authority, and provided that the
person so noninated shall not be a professional |awer. [50
F-g

(b) The notes are promulgated with the rules. Their
function is to provide procedure, to control discretion, and

to fill up gaps when rules are silent. Under the rule, the
appel l ant was not entitled to the services of a professiona
| awyer.

[51 F-G

Tara Singh “etc. etc. v. State of Rajasthan and ors.,
[1975] 3 SCR 1002, foll owed.

(c) Even if" the note is treated as an executive
instruction and not part ~of the rule itself, there is no
reason why the authority should not followthe note. The
authority would still have a discretion in the matter. In
the present case, the question involved was a sinple one
whet her he had taken noney fromthe
40
proprietor of the German firm No prejudice was caused to
the appellant, because the proprietor was only a |lawer in
nane but was actively in business and the services of a
prof essi onal | awer were not necessary to cross-examne him

[51 B]

(d) The appellant wanted an officer from India to
assist himin the conduct of his defence. Under the rule, he
was not entitled, as a matter of right, to have the services
of any railway officer stationed in India. He was in fact
given a choice to choose either one stationed in London or
on the Continent. [51 G H]

C. L. Subramaniamv. Collector of Custons, Cochin
[1972] 3 SCR 485, explained and di stingui shed.

R v. Secretary of State for  the Home Departnment ex
parte Mughal [1973] Al England Law Reports, 796, referred
to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 1097 of
1970.

Appeal fromthe Judgnment and order dated the 25th Apri
1967 of the Delhi H gh Court in Letters Patent Appeal No.
106- D of 1964.

M N. Phadke, S. Balakrishnan and N. M Chatate, for
the Appell ant.

L. N Sinha, Sol. General, P. P. Rao and Grish
Chandra, for Respondents.

The Judgrment of the Court was delivered by

UNTWALI A, J.-This appeal is by certificate granted by
the High Court of Delhi under Article 133 (1) (a) & (b) of
the Constitution of India as it stood prior to the 30th
Constitution Arendment Act. No substantial question of |aw
is involved in this appeal. It is to be decided nostly on
facts. And since we are in agreenment with the judgnent of
the Division Bench of the High Court given in the Letters
Pat ent appeal, we shall advert only to the necessary facts
and the main points argued before us.
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Shri H C. Sarin-the appellant was enployed in the
I ndi an Railways as Senior Railway |Inspector attached to the
Ofice of the India Stores Departnent at London. He was in
that job fromthe 6th August, 1954. The CGovernnent of India
pl aced orders with various firms in the United Ki ngdom and
the continent for supply of rolling stock and other
materials for the Indian Railways. In Decenber, 1956 the
appel l ant was deputed to the Essen Area of West Germany as
Seni or Railway |nspector in which capacity he had to inspect
and pass the goods in the first instance at the site.
Although this work of inspection in Wst Germany was
entrusted to the Gernman Federal Railway in January 1958, the
appel | ant renmai ned there associated with the work till Apri
or May, 1958. In July, 1956 orders were placed with Ms Leo
Cottwal d and Conpany for supply of several breakdown cranes-
both for neter gauge and broad gauge railway tracks in
India. This was a famly concern of one Dr. Hans Dieter
Cottwald. Prior to the appellant’™s going to the Essen Area
41
of West ‘Gernany, there were other Senior Railway |nspectors
doi ng the  work of inspection including one S. N Hussain
(since deceased) imredi ately preceding the appellant. One of
the clauses in the contract with Gottwald was that he would
be liable to pay |iqui dated damages in the specified sums if
he made delay in /the delivery of the cranes. Eventually
there being delay, the anpbunt of such danages was quantified
at a figure in the nei ghbourhood of & 45,000/-.

Dr. GCottwald carried on business of his firm at
Dussel dorf in West Gernmany. He came to London on July 30,
1958 to discuss with. Shri L.~ T. Madmani, ~Railway Advisor
certain technical aspects of the cranes contract. A neeting
took place in the norning wherein were present other
officers including one M. Bayross. |In the afternoon,
CGCottwald saw S. N. Hussain at the |India Stores Departnment
when the latter told the former that delay had occurred in
the supplies of cranes and consequently the firm of
contractors nmay have to pay |iquidated danages. Upon this,
Cottwal d disclosed that Sarin was responsible for the del ay,
he had taken noney by way of bribes fromthe firmand in
such a situation the firmwas not |iable to pay any damages.
Since the allegation made by Gottwald against Sarin was a
serious one S. N Hussain advised himto inform Muadnan
about it. He did accordingly. After sonme prelimnary steps
Cottwal d's statenment was recorded on Septenber 8, 1958 at
India Stores Departnent where he gave a detail ed account of
the allegedly corrupt practices of the appellant. Shr
Shukl a was the Director GCeneral of the India Stores
Department at the relevant tine. He directed Gottwald to
furnish some tentative proof in support of his accusation
against Sarin. GCottwald s second statenent was recorded on
Oct ober 21, 1958. One Shri M A Hussain, |I. C S. was the
Deputy Hi gh Comm ssioner for India stationed in U K. at the
rel evant time. On cxanmi ning the papers and the statenents of
Dr. CGottwald given before the various officers of the India
Stores Departnment the Deputy Hi gh Conm ssioner forned  an
opi nion that prima facie the accusations against the
appel l ant were such that required to be investigated in a
departrmental enquiry. He accordingly made a recomendation
to that effect to the Government of |India. The CGovernnent,
however, directed a prelimnary enquiry to be made by Shri
N S Pandey, Financi al Advisor to the Indian High
Conmission and then to start a departnental enquiry, if
necessary. Accordingly, Pandey went to Gottwald' s place in
West Cernany, nmade prelimnary investigations and submitted
a report dated January 19, 1959 finding a prima facie case
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nmade out against the delinquent governnent servant. At the
i nstance of the Governnent of India, Mnistry of Wrks,
Housi ng and Supply, charges were served upon the appellant
on April 7, 1959 along with two Annexures containing various
details of the accusations made by Cottwal d agai nst him The
appel | ant was asked to indicate by April 15 the papers which
he wanted to inspect and the papers the copies of which he
required to enable himto enter his defence. He was asked to
submit his witten explanation by 30th of April, 1959. In
the neantime he was placed under suspension
42
Shorn of details which were to be found in the
Annexur es the Charge-Sheet served on the appellant contained
the follow ng three charges:
" CHARGE | .
That Shri H C -~ Sarin, while functioning as the
Senior Railway Inspecting Oficer in the India Stores
Depart ment , London, during the period between Decenber,

1956 ‘and -~ May, 1958, demanded and obtained illega
gratification from the firmof Messrs. Leo Gottwald of
Dussal dorf.

CHARGE 1|

That during the aforesaid period and while
functioning as~ aforesaid, the said Shri H C. Sarin
violated Rule/ 10of the Railway Services (Conduct)
Rul es, 1956 in that he accepted an Qpel Car from
Messrs. Tal bots of Achen as a gift.

CHARCE 11|

That during the aforesaid period and while
functioning as aforesaid, the said Shri Sarin used his
of ficial influence for personal advancenent."

Time for filing the witten defence by the appellant was
extended. It was filed on May 27, 1959. The appel | ant  deni ed
all the charges against him The Board of Enquiry set up by
the CGovernment of India consisted of the follow ng :

(1) Shri M A.  Hussain, I CS, Deputy Hi gh

Comm ssi oner, Chairman
(2) Col. Hendricks, Deputy Director Cenera

(I'nspection), I. S. D., London, Menber
(3) Shri T. M Durai swany, Deputy Director
CGeneral, I. S. D., London, Menber.

The correspondence which passed between the appell ant
and the Board in connection with the departnental enquiry
instituted against himis too volum nous to be referred to
in this judgment. No wuseful return wll ~be achieved by
referring to the correspondence in any detail. Suffice it to
say at this stage that the correspondence does indicate a
cal cul ated design and planned attenpt on the part of the
appel lant to non-cooperate with the enquiry and an anxiety
and earnestness on the part of the Board to proceed in the
matter as fairly as possible in the circunstances of the
case. The Board was obliged to go to Dusseldrof, hold an
enquiry at the spot by exanmining as many as 21 w tnesses
there, some of whom had been cited by the appellant as his
defence witnesses and to examine the relevant papers,
documents and account books of the contractor’'s firm Al
this proceeded ex-parte between July 14 to July 17, 1959.
The Board
43
returned to London on July 19 and exam ned some w tnesses
there who had been cited as defence w tnesses by the
appel lant. Alnbost the entire departnental enquiry had to be
conduct ed ex-parte as the appellant woul d not participate in
it even with a pair of tongs.

The appellant had named S/ Shri Bhalla, Sharma, Johri




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

and Sen, Railway officers in India as his defence witnesses.
He was asked to exam ne them by quesionnaries as it was not
possible to call them to London for the purpose of the
enquiry. Nor was their evi dence so material as to
necessitate their exam nation viva-voca before the Board.
The appellant refused to cooperate and did not submit any
guestionnaire. The Board, thereupon, sent to all the four
officers aforesaid copies of the charges |evelled against
the appellant and asked themto state if they had anything
to say inrelation to them Bayross was exam ned by the
Board in London on Septenber 29, 1959 after copies of the
earlier statements of the wtnesses and other papers had
been supplied to the appellant on Septenber 21, 1959. The
appel l ant was present on Septenber 29 but did not actively
participate in the enquiry, in that he did not take any part
in it by cross-exan ning Bayross.

The Board submitted its report to the CGovernment of
I ndi a on Novenber 2, 1959 holding that charges I and 11l had
been proved against the appellant and charge Il had neither
been proved nor disproved. The Governnment gave a show cause
noti ce on- Novenber 4, 1960 to the appellant asking himto
show cause against his removal. He filed his reply on
January 31, 1961. Later,  however, the GCovernment gave
anot her show cause notice dated Septenber 20, 1961 to the
appel l ant to show cause as to why he should not be dism ssed
fromservice. |In Cctober/Novenber, 1961 the appellant filed
three show cause explanations in witing. -He made anot her
representation to the GCovernment ~on Mrch 4, 1962 for
hol ding a fresh enquiry which naturally was not acceded to.
Eventual ly the appellant was dism ssed from service by an
order of the Governnent  of India dated Septenber 10, 1962.
He filed a wit petitionin the H gh Court on Decenber 6,
1962 to chal l enge the order of disnissal on several grounds,
in nut shell, on the ground of violation of principles of
natural justice in the conduct-of the enquiry. A learned
single Judge of the Hi gh Court by his judgnment and order
dat ed August 3, 1964 allowed the wit petition and quashed
the order of dismissal wthout any further or consequentia
order. A Letters Patent appeal was filed by the Governnent
whi ch was di sposed of by a Bench of the Del hi- H gh Court on
April 25, 1967. The judgment if the single Judge was set
aside and the order of disnmssal passed against the
appel l ant by the Government was nmaintained holding that
there was no violation of the principles of natural justice
in any manner. Since the anpbunt of salary payable to the
appellant if the dismissal order could be found to be bad
woul d, indisputably have been nore than Rs. 20,000/ -
certificate was granted under Article 133(1)(a) & (b),
strictly speaking, wunder sub-clause (b). Thus comes /this
appeal in this Court.
44

M. M N Phadke, |earned counsel for the appellant
pressed only the follow ng points in support of the appeal

(1) That the appellant was not allowed to go to
Germany to exam ne and assess various natters
which were necessary for subnission and
conduct of his defence. It was done so in
gross violation of the principles of natural
justice and requirement of Article 311 of the
Consti tution.

(2) That copies and inspection of certain
rel evant and necessary documents were not
allowed to the appellant by the Board. It was
not possible for him to cooperate and
participate in the enquiry w thout them
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(3) That no adequate and reasonable opportunity
was given to the appellant to defend hinself
at the enquiry.

(4) That the accusation nmade by Gottwal d agai nst
the appellant was maliciously false as it was
made with the ulterior notive of saving his
firm from the liability of i qui dated
danages. As a matter of fact the firmwas not
nmade to pay any danages in view of CGottwald s
success in his false accusation against the
appel | ant .

(5) That Shri =M A Hussain. Chairman of the
Board of ‘Enquiry was highly biased against
the appel |l ant and the enquiry conducted under
his stewardship was a farce

(6) That Shri S.. N Hussain was ininically
di sposed to wards and adversely interested
agai nst” the appel lant.

(7). That the services of a professional |awer
for cross examning Gottwald and a Railway
officer of ~his choice fromlndia were not
nmade available to the appel | ant for
conducting hi's defence.

Learned Solicitor General appearing for the Union of
I ndi a-the respondent-refuted all the subm ssions nmade on
behal f of the appellant. |In particular he focussed his
submi ssions on point nos. 1, 5 and 7 as the other four
poi nts, counsel submitted, did not require any detailed
reply.
Point No. 1

When the appellant was placed under suspension, in
accordance with the relevant service rules he was asked not
to |l eave London without permission of the Board. As soon as
the Charge Sheet was served on himby his letter dated the

10th April, 1959 the appellant-wanted perm ssion to visit
Germany stating in para 6:
“In order for ne to prepare ny defence’ | would

request perm ssion to visit Germany to col | ect
essential information
45
requi red when submitting nmy witten defence, especially
as the charges refer to periods two to three years
ago. "
The Chairnan of the Board of Enquiry in his reply dated the
15 April, 1959 stated in para 3 thus:

“In regard to your request to be permitted to
visit Germany, the Board would like to havein witing
before April 20, 1959, the purpose for which you w sh
to visit Germany and the nanes and addresses of
per son/ persons you wi sh to contact and the paper/papers
you may wi sh to exam ne."

The appellant sent his letter dated April 20, 1959 stating
in para 4 thus:

"Regarding the visit to Germany and the persons
and docunents to be interviewed and seen, | thought it
was plain that this depended on the inspection of
docunents referred to in paras 4 and 5 of your letter

under reply. Consequently wuntil | have done this
properly, I shall not be in a position to know what
items or facts | require to investigate or check’ in
Germany. | shall therefore be glad if you will postpone
this application of mne so that | may in due course

specify the visits, persons and papers."
The Chai rman, thereupon, by this letter dated April 21, 1959
asked the appellant to supply the information in respect of
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his visit to Germany by April 30, 1959. In his letter dated
April 30, 1959 the appellant stated in para 3 thus:

"I submit in view of the grave charges, false
allegations, it 1is necessary for ne to examine in
det ai | Leo Cottwal d’' s system of accounti ng,
st or ekeepi ng, procedure for tel ephone accounti ng,
mailing letters etc. Likewise the system of telephone
connecting, booking, mailing letters etc. at other
firms mentioned by Dr. Gottwald, This is absolutely
i nperative and ny defence would be inconplete wthout

this. In the absence of full information, exam nation
of all docunents studying systens of working nentioned
above, I amnot ina position to subnmt nanmes of
persons. | would request early arrangenents may pl ease

be made for ne to study the systenms of working

nmenti oned above at the respective firnms in Germany."
The Chairman in para 4 of his letter dated May 1, 1959
i nfornmed the appel | ant:

"Inregard to your request for visiting Germany in
order ~to exam ne the Leo Cottwald's system of
accounting, store-keeping, nailing letters etc., it is
felt that it is not necessary for you to visit Germany
for the purpose because w tnesses pertaining to al
these mtters wi Il be called by the Board for
exam nation and you will be given full

46

opportunity to elicit all relevant information required

by you."

Further correspondence followed in the mtter and the
appel | ant was not given perm ssion to visit Germany prior to
the visit of the Board of Enquiry.

Inthe light of the relevant correspondence which
passed between the appellant and the Chairnman of the Board
of Enquiry we have cone to the conclusion that it was not at
all necessary for the appellant to visit Germany for
preparing his defence. The Board comritted no m stake and
violated no principles of natural justice in refusing the
perm ssion. No useful purpose would have been served by such
avisit in the interest of the appellant’'s defence, i'f any.
on the other hand his insistence to visit ~Gernmany at the
earliest opportunity smacks of sone ulterior design on his
part in regard to his defence.

When the Board decided to visit Germany for hol ding the
enquiry, it gave anple opportunity to the appellant to
proceed to GCernany to take part in it. The nain-part of the
enquiry. rather, the only substratum of the materials was to
be done and collected at Dusseldorf in Gernmany. Yet on one
excuse or the other the appellant, it appears, was advised
to adopt an attitude of non cooperation which was likely to
forge a ground of attack on the departnental enquiry,
thinking that participation in it would. perhaps, worsen his
case. It is found more often than not that Covernment
servants who have no real defence to take against the
accusations are advised, and sonetinmes not w thout success,
to non-cooperate with the enquiry. It seens to us this was
one such case

The Chairman by his letter dated June 18, 1959 asked
the appellant whether he proposed to be present at the
enquiry at Dusseldorf and such other places as the Board may
determ ne on the dates to be intinmated to him The appell ant
was specifically asked this question because he cast sone
basel ess aspertions against the Board in his letter dated
the 4th June, 59. The appellant in his letter dated the 14th
June had stated in para 14:

“In the circumstances that | have put into, and
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hardly been left any choice, | feel no useful purpose

call be served by ny attending such an enquiry or

havi ng anything further to do with such as enquiry."
The appellant’s reply dated June 20, 1959 clearly
denonstrates the wunjustifiably non-cooperative attitude of
the appellant. He was running from pillar to post to find
out some excuse to justify his non cooperation at the
enquiry. He insisted that Dr. Gottwal d s statenent recorded
in Septenber, 1958 should be got signed by himwhich the
Board rightly did not consider it necessary to do. Another
with stand which the appellant had taken was that the
contents of his witten defence submtted on May 27 were
made known to S. N Hussain by sone nmenbers of the Board of
Enquiry-an al |l egation
47
whi ch was strongly refuted by the Board. Lastly in the 10th
par agraph of his letter dated June 20 the appellant said:
"What can | do M. Chairman in the position you have placed
nme, you nmay proceed in any way you consider reasonable, just
and fair."

In spite of the unreasonable and unsustai nabl e stand of
the appellant, the Board of Enquiry, constituted as it was
of high officials of =~ the Governnent of India headed by the
Deputy Hi gh Conmm ssioner ~stationed in London, tinme and again
expressed their anxiety to make the appellant participate in
the enquiry. But the appellant under a wong advice played a
gane of hide and @seek, at times adopted a tantalizing
attitude showing his willingness to cooperate, but backed
out at the eleventh ‘hour. To justify this coment we just
mention sone other letters viz. letter of the Board dated
June 22, appellant’s reply dated June 23, Board's letter
dat ed June 26, appellant’s sticking to his previous stand in
his letter dated June 29, Board asking the appellant to
proceed to GCernmany in their letter dated July 2 and the
appellant’s reiterating his previous stand in his letter
dated July 8. From the report of the Board it woul d appear
that Sarin did not give a categorical answer as to whether
or not he would go to Dusseldorf on July 13. On the 10th
July, he agreed to go and canme to India Stores Departnent to
collect his advance of T. A But on the evening of July 11,
he informed the Secretary to the Board that he would not
proceed to Dusseldorf to be present at the oral enquiry. M.
Phadke drew our attention to Sarin’'s show cause reply dated
January 31, 1961 in which he stated that the Board permtted
himto go to Dusseldorf only if he agreed to participate in
the oral proceedings there, otherwi se not.. He therefore,
cancel led his reservations to proceed to Dussel dorf. He al so
referred to the photostat copy of the appellant’s letter
dated July 24, 1959 and the addendumto this letter. Nothing
new, the sanme stand was taken by the appellant. This, to our
m nd, nmakes patent the latent factor in the mental -attitude
of the appellant. Did he want to go to Dussel dorf w thout
agreeing to take part in the enquiry ? or did he want to go
there to participate in it?

Havi ng appreciated all that has been said for the
appel lant in support of his first point we have cone to the
conclusion that the appellant was not deni ed any reasonabl e
opportunity of wvisiting Germany at the proper tine to
participate in the enquiry. He has to thank hinmself for
deci di ng not to go.

Poi nt No. 2.

It is not necessary to enter into any detailed
di scussion of this point. In agreement with the Bench of the
H gh Court we hold that all relevant docunents were nade
available to the appellant either for inspection or for
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copies. Sone file containing the field inspection papers was
not traceable. The suspicion of the Board was that the
Prosecutor at the departnmental enquiry was not to gain
anything by nmaking the file untraceable. On the other hand
it was the appellant who was to gain by it. The very same
| etters exchanged between the appellant and the Board in
June and July, 1959 dealt

48

with this aspect also. The High Court has extracted passages
fromthe relevant letters in this connection and has rightly
hel d:

"It appears to us to be clear from this
correspondence that - all legitinate denmands of the
respondent for the inspection of papers which were
available in the I'SD office in London were fulfilled,
but the respondent went . on making unfounded clainms in
this behalf wi t hout specifying the documents. W
therefore, hold that all docunents which were avail abl e
in the I'SD office in London were nmade available to the
respondent . "

Poi nt No. 3.

In support of the third point argunents were advanced

with reference to letters ~dated July 18, August 6 and
Cct ober 6, 1959. Notes ~were handed over to us referring to
the ot her pieces of correspondence. W have studied them but
think it unnecessary to increase the bulk of our judgnent by
referring to the correspondence in any detail. It nerely
shows that on one' ground or the other the appellant was
adopting delaying tactics, shifting stands and excuses for
not presenting hinself-at the ~enquiry either to cross-
exam ne the prosecution witnesses or to exanm ne his defence
witnesses. All the time he was reiterating his stand taken
in his letters dated June 14, and June 20, 1959.
The detailed report of the Board of Enquiry, apart fromthe
correspondence which preceded it, is a clear proof of the
anxiety of the Board to conduct the encquiry as fairly and
fully as they could in the circunstances of the case. The
submi ssion of the appellant s rejected as being 'devoid of
subst ance.

In view of the attitude taken by the appellant of
conpl ete noncooperation in his letters dated June 14 and
June 20, 1959 no wuseful purpose would have been served by
associating him with the examnation of the witnesses in
London. Madnani and S. N. Hussain were exam ned in July and
August. The appellant never expressed his. wllingness to
cooperate and be present at the exam nation of the w tnesses
in London. His presence at the tine of the exam nation of
Bayr oss was a make-believe nore of cooperation to col our and
cloud his real attitude of non-cooperation. . The Board
conmitted no irregularity or illegality in sending a genera
guestionnaire to S/ Shri Bhalla, Sharma, Johri and Sen in
India as the appellant had ref used to subm t a
guestionnaire. Copies of all the relevant statenments and
papers given to the Board at Dusseldorf were given to the
appel lant in Septenber, 1959. Although there was sone del ay
in supply of these papers, that did not cause any prejudice
to the appellant.

Poi nt No. 4

This point mainly concerns the merits of the findings
of the Board of Enquiry and their final acceptance by the
Gover nnent of
49
India. Wiether a charge |evelled against the appellant was
true or false had to be and has been judged in the light of
the appellant’s stand that Gottwald had a notive to accuse
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falsely the appellant of having taken bribe from him in
order to establish that he was not at fault in the delay
which was nade in the delivery of the contracted cranes.
Wthout nuch elaboration we reject this argument. Cottwald
was to gain by nmerely throwi ng the blame on the shoul ders of
Sarin. He had nothing to gain and only to | ose by naking an
accusation of having paid bribe to Sarin under his pressure.
No person would like to involve hinself in the deal of
paynment of bribe to a CGovernment servant nerely for the
purpose of explaining the delay caused in effecting the
deliveries. Ordinarily bribe could be paid so that there may
not be any delay in inspection. But here was a case where it
is said delay was caused in the inspection because there was
delay in the paynent of the bribe. It is not for us to
examne in any detail  the correctness of the findings
recorded against the appellant at the departmental enquiry;
but in passing, we may just observe that it could not have
been possible for GCottwald to nmake a false accusation
against Sarin, and then support it before the Board by
exam ning hi's father, the bank records, vouchers, account
books and _a large nunber of persons working in his firm
There was nothing in the records of this case to show that
the claim of |iquidated danages against the contractor was
given up in view of the finding of guilt of the appellant.
W were informed at the Bar by the Soilcitor General that
the claim was settled and not given up. Be that as it may,
we find the fourth submission nade on -behalf of the
appel | ant unsust ai nabl e.
Points 5 and 6

These points nmay be dealt with together as they have
got some inter-connection. It could not be substantiated on
behal f of the appellant that S. N Hussain had any ani nus
against him or was adversely interested against himin the
matter. Some letters with reference to the work of S. N
Hussain at Barm nghamw th comrents of the appellant thereon
were placed before us. M. Phadke could not substantiate the
point with reference to them Tinme and again he laid stress
on the fact that Gottwal d made this conplaint to Madnani on
July 30, 1958 on being asked to do so by S. N Hussain
because he had his own axe to grind against Sarin. This
argument has been stated nerely to be rejected. It was just
in the natural course of events that when S. N Hussai n was
finding fault with Gottwald for the delay in the execution
of the contract the |atter becane forced by circunstances to
blurt out the truth. The accusation against Sarin was too
serious to be taken note of by S N ' Hussain alone.
Naturally, therefore, he advised himto go and  make this
conplaint to the higher officer Madnani. No/ connection
between M A Hussain-the Chairman of the Board and S. N
Hussai n-a Senior Inspector who was in Essen Area  of West
Germany i mredi ately before the appellant, was established.
It is an argunent of desperation to suggest that M A
Hussain was biased against the appellant to protect or help
S. N Hussain. The charge of being comunal |evelled against
the Chairman by the appellant in his |etter dated Cctober
50
5, 1959 witten to the Government of India was obviously
made with an ulterior notive after conclusion of the enquiry
and sensing that it had gone against the appellant. Geat
stress was led in court to show M A. Hussain's bias on the
ground that at the earlier stage in the later half of 1958
he had formed his opinion against the appellant and
reconmended and insisted for the starting of a departmenta
enqui ry against himw thout any further preliminary enquiry.
M. Phadke submtted that the CGovernment turned down the
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proposal of M A. Hussain and directed a prelimnary enquiry
to be nade by Pandey. W do not appreciate the force of this
argunent. It would appear fromthe enquiry report that M A
Hussain did not want, as he had no tinme, to be the Chairman
of the Board of Enquiry. Being a Deputy Hi gh Comm ssioner he
was too busy in other affairs of the State. But since the
matter to be enquired into was against a high official of
the Government, M A Hussain was appoi nted as the Chairman
of the Board. The appellant never objected to his being on
the Board, until after the conclusion of the enquiry. W are
dis tressed to find that the appellant was ill-advised to
invent at a late stage a crudse and false story that on the
5th Cctober, 1959 Doraiswany-a nenber of the Board of
Enquiry had shown the secret file to the appellant which
showed the bias of M A Hussain as he had dealt with the
matter in the latter half of 1958. Although according to the
statenment in the Wit Petition (vide para 28) he had witten
his letter dated Cctober 5, 1959 after the alleged show ng
of the confidential file by Doraiswany to him not a word is
to be found in the said letter to this effect. Such a story
was put forward in the ~witten explanations which the
appellant filed in answer to the punishment show cause
notices. We reject points 5 and 6 of the appellant.
Point no. 7

The enquiry was being conducted in accordance with Rule
1730 of the Indian Railway Establishnment Code, Volune |I. In
the main body of ' the rule where a procedure for holding a
departmental enquiry has been provided for, there is nothing
said in relation to ‘the engagenment of a lawer. Certain
notes are appended to the rule. They seem to have been
appended not on the basis of the executive instructions but
as parts of the rule itself. One such note was appended as
note 4, which subsequently becane note 3, on Septenber 25,
1956 by the President of India who had franmed Rule 1730.
This note reads as foll ows:

"In a departmental enquiry, the accused  rail way
officer my, if he so desires, be acconpanied by
another railway officer provided that the officer so
nom nated as the defence counsel is approved by the
conpetent authority to act as such, and provided al so
that the person so nom nated shal | not be a
professional lawer. The term ’professional |awer
i ncl udes those persons who are conpetent to practice in
a court of law.’

In face of the above note, treating it as a part of the
rule, the appellant was not entitled to the services of a
prof essi onal | awyer. Gottwal d,

51
as it appears, was a lawer in nanme but actively in
busi ness. The services of a professional |awer were not

necessary to cross-exanmine him The fact was a sinple one as
to whether he had paid noney to the tune of about 24, 000
DM to the appellant fromtine to time. Even if we treat
the note aforesaid as one based merely on the executive
instructions and not a part of the rule itself, we see no
reason to say that the authority was obliged not to follow
the note but to go against it. At the npbst it had a
di scretion in the nmatter. The question is whether the
di scretion was rightly exercised or was it exercised so
arbitrarily as to lead to the conclusion that principles of
natural justice were violated when the services of a
prof essional | awer were not nade avail abl e to the
appel lant. W give the answers agai nst the appellant. G eat
reliance was placed for the appellant on a decision of this
Court in C. L. Subramaniam v. Collector of Custons,
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Cochin(1l). In this case the argunent that, rule or no rule,

the services of a professional |awer should be nade
avai |l able at a departnental enquiry when asked for was not
accepted. What was held in that case was that the

di sciplinary authority brushed aside the request of the
appel | ant before the Surpreme Court on a wong ground
conpletely ignoring the circunstances which were relevant.
It was, therefore, said at page 490:

"Therefore that authority clearly failed to
exercise the power conferred on it under the rule. It
is not wunlikely that the Disciplinary Authority’s
refusal to permt the appellant to engage a |ega
practitioner in the circunstances nentioned earlier had
caused serious prejudice to the appellant and had
amounted to a denial of reasonable opportunity to
def end hinsel f."

In Tara Singh etc. etc. v. State of Rajasthan and
Os.(2) the inportance which is to be attached to the note
appended 'the rule  has been enphasized by Ray, C J.
delivering the judgnent on ~behalf of the Division Bench of
this Court to which one of us (Krishna lyer, J) is a party,
in these terns:

"The notes ~are pronulgated with the rules in
exercise of legislative power. The notes are nade
cont enporaneously with the rules. 'The function of the
notes is to /provide procedure and to contro
di scretion. The real purpose of the notes is that when
rules are silent the notes will fill up gaps."

The appellant ‘was not entitled as a matter of right to
have the services of any railway officer stationed in India
to assist himin the conduct” of his defence. He wanted an
officer from India especially Shri Bhalla: It was not
possible to nake available the services of an officer from
I ndia. The appellant was given a wide field of choice either
to choose any railway official stationed in London or in the
continent or sonme other personnel of the Indian Hi gh
Conmi ssion in London. The accusations nmde against the
appel | ant were not
52
such that required any expert or special skill. The question
was a sinple one whether he had taken nmoney from Gottwald in
di scharge of his official duties. Having appreciated all the
facts and circunstances of the case we have conme to the
conclusion that no principle of natural justice was violated
in not making available to the appellant-the -services of
Shri Bhalla or any other railway officer stationed-in India
for the conduct of his defence.

In the entire background of this case we find a passage
occuring at page 803 in the Judgnent of Lord Denning, Master
of the Rolls in the case of Rv. Secretary of State for the
Hone Departnment ex parte Mighal (1) quite apposite to be
guot ed. The passage runs thus:

"The rules of natural justice rmust not be
stretched too far. Only too often the peopl e who have
done wong seek to invoke ’'the rules of natura
justice’ so as to avoid the consequences.”

In the result we find no nerit in this appeal and
dismss it with costs.

V.P.S. Appeal dism ssed.
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