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PETI TI ONER
H GH COURT OF JUDI CATURE AT BOVBAYTHROUGH | TS REG STRAR

Vs.
RESPONDENT:
SHRI  UDAYSI NGH S/ O GANPATRAO NAI KNI MBALKAR & ORS
DATE OF JUDGVENT: 09/ 04/ 1997
BENCH

K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
ORDER

This appeal by certificate arises fromthe judgnment of
the Division Bench of the High GCourt of Bonbay, Nagpur
Bench, made on April 26, 1996 in Wit Petition No.2210 of
1993.

Wil e the respondent was working as  Civil Judge, Jr.
Division at Nasik, an allegation was nade agai nst hi mthat
on Cctober 21, 1989, he had sent a word through a nessenger
to one Snt. Kundanben, defendant in a civil suit for
eviction, demanding a sum _of Rs:10,000/- as illega
gratification to deliver judgnent in her favour. On receipt
of the information, she appears to have conplained to M.
Sat he, her advocate; who in turn appears to have conpl ai ned
to one M. Parakh, Assistant Governnment Pleader; who in turn
alleged to have conplained to one Shri N-A Gte, the
District CGovernnent Pleader. The District CGovernnment Pl eader
informed the District Judge of the demand of illega
gratification made by the respondent. On the bases thereof,
the District Judge nmde adverse remarks against the
respondent in his Confidential Report for 1989-90. On _com ng
to know of the sane, the respondent made an appeal to the
Hi gh Court to expunge the said renmarks. The High Court to
expunge the said remarks. The H gh Court, ‘thereon,. has
directed the District Judge to substantiate the adverse
remarks after recording the evidence of the aforesaid
advocates. Subsequently, their statenents cane. to be
recorded. It is relevant to note, at this stage, that the
respondent by then was transferred from Nasik by
notification dated April 26, 1990, but has not been relieved
by the date when a letter was sent by M. Gte, District
CGovernment Pleader to the District Judge on May 4, 1990. On
the basis of the statements recorded from the aforesaid
three persons and also Snt. Kundanben, the conplai nant, the
Hi gh Court initiated disciplinary enquiry against the
respondent. The Enquiry Oficer after giving reasonable
opportunity to the respondent conducted enquiry and
submitted his report. The charge framed against the
respondent is as under:

"That on Sunday, the 22nd Cctober,

1989, at about 10.00 a.m you nade
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a demand of illegal gratification
of Rs. 10, 000/ - t hrough your
nessengers, for Snt. Kundan Ki shor
Somayya (Thakkar), resi dent of

house No. 4518, Sar dar Chowki ,

opposi te Panchavati Police Chowki,

Nasi k, defendant in regular GCvi

Suit No.581/81, for deciding the

said suit in her favour and that

you thereby indulged in corrupt

practice amount i ng to gr oss

m sconduct . "

The High Court after receipt of the enquiry report and
consi deration thereof, disagreed with the concl usion reached
by the Enquiry O ficer and recorded its prima facie
conclusions indicating as- to how it differed from the
finding reached by the Enquiry O ficer and stated as under

"Taking the cumul ative view of

these statenents recorded by the

Enquiry Oficer, Nasik, we are of

the view that the sane are adequate

enough to hold the delinquent’s

cul pability in the matter of demand

of illegal gratification for

delivering a /favourable judgnent.

The integrity is, therefore, thrown

in doubt and penal action is

required to be'taken to mmintain

judi cial discipline.

For the reasons stated hereinabove,

we di sagree with the finding of the

Enquiry Oficer who has not

anal ysed t he appreci at ed the

evidence and material on record in

ri ght perspective."

Accordingly, opportunity ~was given to the delinquent
officer, the respondent, to submt his explanation. The
respondent submitted his explanation and on consideration
thereof, the Disciplinary Commttee of the H gh Court by its
proceedi ngs dated July 31, 1993 recomended - for dism ssed
and the Governnent on consideration of the record and the
recommendation of the Hgh Court reached the follow ng
concl usi on:

"And Whereas, the Chief Justice and

the Judges of the H gh Court of

Judi cature at Bonbay, being the

Di sci plinary Aut hority, on

considering the said report of the

Enquiry O ficer and evidence on

record, decided not to agree with

the finding of the Enquiry Oficer

And Whereas, thereupon, the Chief

Justice and the Judges of the High

Court of Judi cature at Bonbay,

being the Disciplinary Authority,

has served a show cause notice on

t he sai d Shri Nai kni mbal kar

calling upon himto show cause why

the puni shment of dismissal from

service should not be inposed upon

hi m

And Whereas, after considering the

cause shown by the said Shri

Nai kni mbal kar, the Di sci plinary

Aut hority have recormended to
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Gover nirent to inflict t he
puni shnent of di smi ssal from
service on t he sai d Shr

Nai kni nbal kar ;

And \Whereas, on considering the
report and the finding of the
Enquiry Oficer, the cause shown by
the said Shri Nai kni mbal kar and t he
reconmmendati on of the Chief Justice
and the Judges of the High Court of

Judi cature at Bonbay, t he
Gover nnent of Mahar ashtr a has
decided to accept the said

recomrendati on of the Chief Justice

and the Judges of the High Court of

Judi cature at Bonbay, to inflict

the puni shment™ of ~dismssal from

service on the sai d Shr

Nai kni mbal kar ;"

Calling in question this order of dismssal from
service, the respondent filed a wit petition in the High
Court. The Division Bench after noticing various decisions
of this Court came to the conclusion that the District Judge
was bi ased against the respondent; and he recorded the
evi dence of three /'wi tnesses, advocates and the conpl ai nant.
That formed the foundation for laying the action against the
respondent. The circunstance avail able on record do indicate
that no reasonable man would reach the conclusion that the
respondent was actuated with a corrupt motive to demand
illegal gratification to deliver favourable judgnent. The
decision of the H gh Court dismssing the respondent s,
therefore, vitiated by nanifest error - of law warranting
interference. Accordingly, the order of dismssal cane to be
set aside. Thus, this appeal by certificate.

Shri Harish Sal ve, | earned senior counsel appearing for
the appellant contends that the view taken by the Division
Bench is not correct in law. Under judicial review court
cannot reappreciate the evidence of w tnesses and reach its
own conclusion. The Court could have seen on the basis of
evi dence on record whether a reasonable man woul d reach the
concl usion that the respondent was actuated with the corrupt

notive in making demand for illegal gratification for
di scharge of official duty; the H gh Court, therefore, has
over-stepped its [imts of judicial review ~and the

concl usi on reached cannot be supported either by principle
of law or any of the lawlaid down by this Court. Shri
Lanbat, |earned counsel appearing for the respondent, on the
ot her hand, contends that on the basis of  evidence on
record, no reasonable man would reach the concl usion'that
the respondent has committed any act of msconduct, i.e.,
demand of illegal gratification. The subsequent statenents
of the advocates and of the conplainant show that it \is only
face saving attenpt made by the District Judge to
substantiate the adverse remarks made by the District Judge;
when the respondent brought these facts on record, the
Disciplinary Committee did not consider the sane fromthis
perspective. So they cannot formas foundation for taking
di sciplinary action against the respondent.

Havi ng regard to the respective contentions, the
guestion that arises for consideration is: whether the view
taken by the Division Bench is sustainable in law? As
regards the nature of the judicial review, it is not
necessary to trace the entire case law. A Bench of three
Judge of this Court has considered its scope in recent
judgrment in B.C Chaturvedi vs. Union of India & ors.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

[(1995) 6 SCC 749] in which the entire case | aw was sumed
up in paragraphs 12, 14 and 15 thus:
"12. Judicial review is not an
appeal from a decision but a review
of the manner in which the decision
is made. Power of judicial review
is neant to ensure t hat t he
i ndi vi dual receives fair treatnent
and not to ensure t hat t he
concl usi on which t he aut hority
reaches is necessarily correct in
the eye of the court. Wen an
inquiry is conducted on charges of
m sconduct by a public servant, the
Court/Tribunal is concer ned to
determ ne whether the inquiry was
held by a _-conpetent office or
whet her rules of  natural @ justice
are ‘conplied with. Wiether the
findings or ~conclusions are based
on sone evidence, the authority
entrusted with the power to hold
i nquiry has jurisdiction, power and
authority to reach - a finding to
fact or concl usi on. But t hat
finding mnust be based on sone
evi dence. Neither the technical
rules of Evidence Act nor of proof
of fact or evidence as -defined
therein, apply to di-sciplinary
therein, apply to di-sciplinary
proceedi ng. Wen t he aut hority

accepts t hat evi dence and
concl usi on receives support
therefrom t he disciplinary

authority is entitled to holdthat
the delinquent officer is guilty of
the charge. The Court/Tribunal in
its power of judicial review does
not act as appellate authority to
reappreciate the evidence and to
arrive at its own i ndependent
findings on the evidence. The
Court/Tribunal may interfere where
the authority held the proceeding
agai nst the delinquent officer in a
manner inconsistent wth the rules

of natural justice or in violation
of statutory rules prescribing the
node of inquiry or where the

conclusion or finding reached by
the disciplinary authority is based
on no evidence. If the conclusion
or finding be such as no reasonabl e
person woul d have ever reached, the
Court/Tribunal nay interfere wth
the conclusion or the findings and
mould the relief so as to make it
appropriate to the facts of each
case.

14. In Union of India vs. S L.
Abbas [(1993) 4 SCC 357] when the
order of transfer was interfered
with by the Tribunal, this Court
held that the Tribunal was not an
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appel l ate authority which could
substitute its own judgnent to that
bona fide order of transfer. The
Tri bunal coul d not , in such
ci rcunst ances, interfere W th
orders of transfer of a governnment
servant. In Admnistrator of Dadra
& Nagar Haveli vs. H P. Vora [1993
Supp. (1) SCC 551] it was held that
the Administrative Tribunal was not
an appellate authority and it could
not substitute t he rol e of
authorities to clear the efficiency
bare of a public servant. Recently
in State Bank of India vs.
Samar andra Ki shore Endow [(1994) 2
SCC 537] a Bench of this Court
which two us (B.P. Jeevan Reddy and
B.L. Hansaria,  JJ.) were  nenbers,
consi dered t he or der of t he
Tri bunal whi ch quashed the charges
as based on no evidence, went in
detail into the question as to
whet her the Tribunal had power to
appreci ate the evi dence whi | e
exerci sing power of judicial review
and held that a tribunal coul d not
appreci ate the evi dence and
substitute its  own conclusion to
that of the disciplinary authority.
It would, therefore, be clear that
the Tribunal cannot enbark upon
appreci ation of evi dence to
substitute its own findings of fact
to that of a disciplinary/appellate
aut hority.
15. It is, therefore, difficult to
go into the question whether the
appel l ant was in possession. of
property disproportionate to  the
known sources of his income. The
fi ndi ngs of the di sci plinary
authority and that of the Enquiry
Oficer are based on evi dence
collected during the inquiry. They
reached the findings that t he
appel l ant was in possession of Rs.
30, 000/ - in excess of hi s
satisfactorily accounted for assets
fromhis known source of incone.
The alleged gifts to his wife as
Stridhana and to his children on
their birthdays were disbelieved.
It is wthin the exclusive domain
of the disciplinary authority to
reach that conclusion. There is
evi dence in that behalf."
Law on the nature of the inposition of the penalties,
it has been summed up on paragraph 18 thus:
"A review of the above |ega
position woul d established that the
di sciplinary authority, and on
appeal the appel l ate authority,
being fact-finding authorities have
exclusive power to consider the
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509] ,

j udi ci al

concl

evidence with a view to naintain
di scipline. They are invested with
t he di scretion to i mpose
appropriate punishment keeping in
view the magnitude or gravity of

the m sconduct . The Hi gh
Court/Tribunal, while exer ci si ng
the power of judicial review cannot
normal |y substitute its own
conclusion on penalty and inpose
sorme ot her penal ty. | f t he
puni shrent i mposed by the

di sciplinary aut hority or the
appel l ate authority shocks t he

consci ence of t he H gh
Court/Tri bunal , it woul d
appropriately nould the relief,
ei t her di recting t he

di sci'plinary/appell ate authority to
reconsi der the penalty inposed, or

to shorten the litigation,” it may
itself, in exceptional ~and rate
cases, i mpose appropriate

puni shment with cogent reasons in
support thereof."

Accordingly, the order of the Tribunal in reversing the
i mposition of the penalty was set aside.
in State of Tam |  Nadu vs. S. Subaranmaniam [(1996) 7 SCC
this Court has  considered the scope of the power of

uded as under:

"The Tri bunal appreci at ed t he
evidence of the conplainant and
according to it the evidence of the
conpl ai nant was di screpant and hel d
t hat the appel | ant had not
satisfactorily proved t hat the
r espondent has denmanded and
accepted illegal gratification. The
Tri bunal trenched upon appreciation
of evidence of the conplainant, did
not rely on it to prove the above
charges. On that basis, it set
aside the order of renoval. Thus
this appeal by special |eave.

The only question is: whether the
Tri bunal was right in its
concl usi on to appreci ate the
evi dence and to reach its own
finding that the charge has not
been proved. The Tribunal is not a
court of appeal. The power of
judicial review of the Hi gh Court
under Article 226 of the
Constitution of India was taken
away by the power under Article
323-A and invested the sane in the
Tribunal by Central Admnistrative

Tribunal Act. It is settled |aw
that the Tribunal has only power of
j udi ci al revi ew of the
adm ni strative action of t he

appel l ate on conplaints relating to
service conditions of enployees. It
is the exclusive domain of the

I n anot her judgnent

review vis-a-vis re-appreciation of evidence and
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this

bet ween t he
of evi dence
to be

di sciplinary authority to consider
the evidence on record and to
record findings whether the charge

has been proved or not. It is
equal ly settled |aw that technica
rul es of evi dence have no

application for the disciplinary
proceedi ngs and the authority is to
consider the material on record. In
judicial review, it is settled |aw
that the Court or the Tribunal has
no power to trench on the
jurisdiction to appreci ate the
evidence and to arrive at its own
concl usion. Judicial reviewis not
an appeal froma decision but a
review of the manner in which the
decision is made. It is neant to
ensure that the delinquent receives
fair treatment and not “to ensure
that the concl usi on which t he
authority reaches is necessarily
correct in the view of the Court or
Tri bunal . VWhen the concl usi on
reached by the authority is based
on evidence, Tribunal is devoid of
power to reappreciate the evidence
and would (sic) come to its own
conclusion on  the proof ~of  the
charge. The only consideration the
Court/Tribunal has in its judicia

reviewis to consider whether the
conclusion is based on evidence on
record and supports the finding or
whet her the conclusion is based on
no evidence. This is the consistent
view of this Court vide B.C
Chaturvedi vs. Uni on of I ndi a
[(1995) 6 SCC 749], State of Tam |

Nadu vs. T.V. Venugopal an [(1994) 6
SCC 302] (SCC para 7), Union of
India vs. Upendra Singh [(1994) 3
SCC 357] (SCC para 6), Governnent
of Tam | Nadu vs. A Rajapandi an
[ (1995) 1 SCC 216] (SCC para 4) and
B.C. Chaturvedi vs. Union of India
(at pp. 759-60). In view of the
settled | egal posi tion, the
Tri bunal has comitted seri ous
error of law in appreciation of the
evidence and in coming to its own
conclusion that the charge has not
been proved. Thus we hold that the
view of the Tribunal is ex facie
illegal. The order is accordingly
set asi de. oA TP/ WP st ands
di smi ssed. "

These two judgnments squarely cover the controversy in

case.

It is seen that the -evidence cane
pursuant to the conplaint nmade by Snt. Kundanben
inthe suit for weviction. It is true that due to tine |ag
date of the conplaint and the date of
in 1992 by the Enquiry Oficer
some di screpancies in evidence. But the Disciplinary

def endant

recordi ng
there is bound
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proceeding are not a crimnal trial. Therefore, the scope of
enquiry is entirely different fromthat of crinminal trial in
which the charge is required to be proved beyond doubt. But
in the case of disciplinary enquiry, the technical rules of
evi dence have no application. The doctrine of "proof beyond
doubt™ has no application. Preponderance of probabilities
and somre material on record would be necessary to reach a
concl usi on whether or not the delinquent has committed
m sconduct. The test laid down by various judgnents of this
Court is to see whether there is evidence on record to reach
the conclusion that the delinquent has conmtted m sconduct
and whether as a reasonable man, in the circunstance, would
be justified in reaching that conclusion. The question

therefore, is: whether on the basis of the evidence on
record, the charge of ~m sconduct of demanding an illega

gratification for rendering a judgenent favourable to a
party has been proved? In that behalf, since the evidence by
Kundanben, the aggri eved defendant agai nst whom a decree for
eviction was passed by the respondent alone is on record,
perhaps it ~would be difficult to reach the safe concl usion
that the charge has been proved. But there is a
cont enpor aneous conduct on- her part, who conpl ai ned
i mediately to her advocate, who in turn conplained to
Assi stant CGovernnent” Pl eader and the Assistant Governnment
Pleader in turn /conplained to the District Governnent
Pl eader, who in turn inforned the District Judge. The fact
that the District Judge nade adverse remarks -on the basis of
the compl ai nt was established and cannot be disputed. It is
true that the High Court has directed the District Judge to
substantiate the adverse remarks made by the District Judge
on the basis of the statenents to be recorded from the
advocates and the conplaint. At that stage, the respondent
was not working at that station since he has already been
transferred. But one inmportant factor to be take note of is
that he adnmitted in the cross-exam nation that Shri Gte,
District Government Pleader, Nasi k- has no hostility against
the respondent. Under these circunstance, contenporaneously
when Gte has witten a letter to the District Judge stating
that he got information about the respondent” denandi ng
illegal gratification from sone parties, there s sone
foundation for the District Judge to  form an opinion that
the respondent was actuated wth proclivity to commt
corruption; co of the respondent needs to be condemed.
Under these circunstances, he appears to have reached the
conclusion that the conduct of the respondent required
adverse comments. But when enquiry was done, the statements
of the aforesaid persons were recorded; supplied to the
respondent; and were duly cross-examned, ‘the question
arises: whether their evidence is acceptable or not? I'n view
of the admtted position that the respondent hinself did
admit that Gte has no axe to grind against him_ and the
District Judge having acted upon that statenent, it is
difficult to accept the contention that the District Judge
was bi ased against the respondent and that he fabricated
fal se evidence agai nst the respondent of the three advocates
and the conpl ai nant. Wen that evidence was avail abl e before
the disciplinary authority, nanely, the Hgh Court, it
cannot be said that it is not a case of no evidence; nor
could it b said that no reasonable person |like the Cormttee
of five Judges and thereafter the Government could reach the
conclusion that the charge was proved. So, the concl usion
reached by the Hi gh Court on reconsideration of the evidence
that the charges prima facie were proved against the
respondent and opportunity was given to himto explain why
di sciplinary action of dismssal fromservice could not be
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taken, is well justified.

Under these circunstance, the question arises: whether
the view taken by the Hi gh Court could be supported by the
evi dence on record or whether it is based on no evidence at
all ? Fromthe narration of the above facts, it would be
difficult to reach a conclusion that the finding reached by
the Hi gh Court is based on no evidence at all. The necessary
conclusion is that the msconduct alleged against the
respondent stands proved. The question then is: what woul d
be the nature of puni shment to be imposed in the
circunmst ances? Since the respondent is a judicial officer
and the mai ntenance of discipline in the judicial service is
a parampbunt matter and since the acceptability of the
j udgrment depends wupon the credibility of the conduct,
honesty, integrity and character of the office and since the
confidence of the litigant public gets affected or shaken by
the lack of integrity and character of the judicial officer
we think ‘that the inposition of. penalty of dismssal from
service is well justified. It does not warrant interference.

The ‘appeal is accordingly allowed. The judgnment of the
Di vi sion Bench~ of the H gh Court stands set aside and that
of the H gh Court disnissing the respondent from service
stand uphel d. No costs.




