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S.B. Sinha, J.

1. Leave granted.

2. Appel  ant i's ' facing criminal charges before the Court of XV

Addi tional Chief Metropolitan Magistrate, Bangalore in C.C. No.6835 of

2005 purported to be under Section 138 of the Negotiable Instruments Act.
He is said to have issued a cheque in favour of the respondent for a sum of
Rs. 7,50, 000/ - on 8.10.2004 which on depositing in the Bank was all egedly
returned unpaid. A conplaint petition was filed by the respondent
contending that the appellant had committed an offence under Section 138 of
the Negotiable Instrunents Act.

3. On or about 1.8.2006, the appellant filed an application under Section
243 of the Code of Crimnal Procedure wongly nentioned as Section 293 of
the Code of Crimnal Procedure, 1973 for referring 'the cheque in question
for examnation by the Director of Forensic Science Laboratory for

determ ning the age of his signature, contending that the respondent had
obtai ned a signed cheque fromhimin the year 1999 as a security for a hand
| oan of Rs.50,000/- which had been paid back, but instead of returning the
cheque, the sane has been m sused by entering a huge anount, which he did
not owe to the appellant.

4. By reason of an order dated 29.11.2006, the |earned Mgistrate

di sm ssed the said application, opining

"Anot her main contention of the accused is that the

cheque was signed in the year 1999 and the witing

appearing on the cheque has been filled up in the

nont h of August, October and Decenber 2004.

The accused is at liberty to prove the said aspect

by | eading a cogent evidence. In ny opinion, to

prove the age of the witing on Exp-2 it is not

necessary to send the exp-2 to the handwriting

expert. Thus, viewing fromany angle, | do not

find any good reason to refer the Exp-2 to the

handwiting expert as prayed in the petition

Hence | answer the above said point in the

negative."

5. A revision application filed thereagainst has al so been di sm ssed by
the Hgh Court, stating

"It is the case of the accused/petitioner herein that

the signed cheque of the accused is m sused by the
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petitioner by filling contents therein after about 5
years. According to the petitioner the cheque is of
the year 1999 and the conpl ainant has filled up the
cheque by dating the said as 9.10.2004. Hence to
ascertain the age of the cheque, the application
cane to be filed by the petitioner which is rejected.
The evidence of DW2, the Assistant Manager of

UCO Bank, Jayanagar Branch, Bangal ore coupl ed

with the recital of Ex.D-11 i.e. the register
pertaining to i ssuance of cheque book discl osed

that the cheque containing Ex.P-2 (cheque | eaf)

was i ssued by the UCO Bank to the accused on
6.5.1997. If it is so, ascertaining the age of the
cheque does not arise for consideration

In this matter, the signature on the cheque is
adnmitted. |If it is so the petitioner cannot dispute
the contents of the cheque in view of the

provi si.ons of Section 20 of Negotiable Instruments
Act. Hence there is no need to refer the cheque for
Hand Witing Expert."

6. The | earned Trial Judge, as also the High Court, in support of their
respective orders, have relied upon Section 20 of the Negotiable Instruments
Act, which reads as under

"Section 20 - Inchoate stanped instrunments.\027

Where one person signs and delivers to another a

paper stanped in accordance with the l'aw rel ating

to negotiable instrunents then in force in 1 [India],

and either wholly blank or having witten thereon

an inconpl ete negotiable instrunment, he thereby

gives prima facie authority to the hol der thereof to

nake or conplete, as the case may be, upon- it a

negoti abl e i nstrument, for any ampunt specified

therein and not exceedi ng the amunt covered by

the stanp. The person so signing shall be |liable

upon such instrument, in the capacity in which he

signed the sanme, to any holder in due course for

such anount; provided that no person other than a

hol der in due course shall recover fromthe person

delivering the instrument anything in excess of the

amount intended by himto be paid thereunder.”

By reason of the aforenentioned provision only aright has been
created in the hol der of the cheque subject-to the conditions nentioned
therein. Thereby only a prima facie authority is granted, inter alia, to
conpl ete an inconpl ete negotiabl e instrunent.

The provision has a rider, nanely, no person other than a holder in
due course shall recover fromthe person delivering the instrunent anything
in excess of the anpbunt intended by himto be paid therein
7. When a contention has been raised that the conplai nant has ni sused
the cheque, even in a case where a presunption can be rai sed under Section
118(a ) or 139 of the said Act, an opportunity nust be granted to the accused
for adducing evidence in rebuttal thereof. As the |aw places the burden on
the accused, he nust be given an opportunity to discharge it.

An accused has a right to fair trial. He has a right to defend hinself as

a part of his human as al so fundanental right as enshrined under Article 21

of the Constitution of India. The right to defend oneself and for that purpose
to adduce evidence is recognized by the Parliament in terms of sub-section

(2) of Section 243 of the Code of Crimnal Procedure, which reads as under
"Section 243 - Evidence for defence.\027 (1) \005

(2) If the accused, after he had entered upon his

defence, applies to the Magistrate to issue any

process for conpelling the attendance of any

wi tness for the purpose of exam nation or cross-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

exam nation, or the production of any docunent or
other thing, the Magistrate shall issue such process
unl ess he considers that such application should be
refused on the ground that it is made for the purpose
of vexation or delay or for defeating the ends of
justice and such ground shall be recorded by himin
witing:

Provi ded that, when the accused has cross-exani ned

or had the opportunity of cross-exam ning any

wi t ness before entering on his defence, the
attendance of such witness shall not be comnpell ed
under this section, unless the Magistrate is satisfied
that it is necessary for the ends of justice."

8. What shoul d be the nature of evidence is not a matter which should be
left only to the discretion of the Court. It is the accused who knows how to
prove his defence. It is true that the court being the master of the

proceedi ngs nmust-determne as to whether the application filed by the
accused in ternms of ‘sub-section (2) of Section 243 of the Code is bona fide
or not or whether thereby he intends to bring on record a rel evant nateri al
But ordinarily an accused shoul d be allowed to approach the court for
obtaining its assistance with regard to sumoni ng of w tnesses etc. |If
permtted to do so, steps therefor, however, must be taken within a limted
time. There cannot ‘be any doubt whatsoever that the accused shoul d not be
al l owed to unnecessarily protracting the trial or sumon w tnesses whose
evi dence woul d not be at all relevant.

9. The | earned Trial Judge as also the H gh Court rejected the contention
of the appellant only having regard to the provisions of Section 20 of the
Negoti abl e I nstruments Act. The very fact that by reason thereof, only a
prima facie right had been conferred upon the holder of the negotiable

i nstrunment and the sanme bei ng subject to the conditions as noticed

her ei nbefore, we are of the opinion that the application filed by the appell ant
was bona fide.

The issue now al nost stands concluded by a decision of this Court in

Kal yani Baskar (Ms.) v. MS. Sanpoornam (Ms.) [(2007) 2 SCC 258] (in

whi ch one of us, L.S. Panta, J., was a nenber) wherein it was held

"12. Section 243(2) is clear that ‘a Magistrate

hol ding an i nquiry under CrPC in respect of an

of fence triabl e by him does not exceed his powers

under Section 243(2) if, in the interest of justice,

he directs to send the docunment for enabling the

same to be conpared by a handwiting expert to

conpare the disputed signature or witing with the

admtted witing or signature of the accused and to

reach his own conclusion with the assistance of the

expert. The appellant is entitled to rebut the case

of the respondent and if the docunent viz. the

cheque on which the respondent has relied upon

for initiating crimnal proceedi ngs agai nst the

appel  ant woul d furnish good material for rebutting

that case, the Magi strate having declined to send

the docunent for the examination and opinion of

the handwiting expert has deprived the appell ant

of an opportunity of rebutting it. The appellant

cannot be convicted wi thout an opportunity being

given to her to present her evidence and if it is

denied to her, there is no fair trial. "Fair trial"

i ncludes fair and proper opportunities allowed by

| aw to prove her innocence. Adducing evidence in

support of the defence is a valuable right. Denia

of that right nmeans denial of fair trial. It is

essential that rules of procedure designed to ensure

justice should be scrupul ously followed, and the

courts should be jealous in seeing that there is no

breach of them"
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10. However, it is not necessary to have any expert opinion on the
guestion other than the foll ow ng

"Whet her the witings appearing in the said cheque

on the front page is witten on the sane day and

time when the said cheque was signed as

"T. Nagappa" on the front page as well as on the

reverse, or in other words, whether the age of the

witing on Ex.P2 on the front page is the sane as

that of the signature "T.Nagappa" appearing on the

front as well as on the reverse of the Cheque

Ex. pP2?"

11. Ms. Suri, however, pointed out that the application of the appellant
bei ng one under Section 293 of the Code of criminal Procedure was rightly
rejected. It is nowa well settled principle of |aw that non-nentioning or

wrong mentioni ng of provision of |aw would not be of any relevance, if the
Court had the requisite jurisdiction to pass an order

12. Forthe aforenentioned reasons, the inpugned judgnent cannot be
sustained. It is set aside accordingly with the aforenenti oned directions.
Appeal is allowed.




