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Leave is granted in the special |eave petitions.

The solution to the questions raised in this batch of cases
turns on a true interpretation of the provisions of the Haryana
CGeneral Sales Tax Act, 1973 (for short, "the Haryana Act")/the
Punj ab General Sales Tax Act, 1948 (for short, "the Punjab Act") in
the light of the provisions of Article 286 of the Constitution and
the Central Sales Tax Act, 1956 (for short, "the CST Act").

For the sake of conveni ence, these cases can be divided into
two groups. (A) The first consists of two categories of cases
ari sing under the Haryana Act in respect of assessnents for the
period : (i) ending with Cctober 14, 1990 and (ii) between Cctober
15, 1990 and Septenber 28, 1996; and (B) The second takes in cases
ari sing under the Punjab Act.

M . P. Chi danbaram the | earned seni or counsel ‘appearing for
the appell ants, has piloted the argunents in the batch, which were
adopted by other |earned counsel appearing for the appellants in
di fferent appeals/wit petitions. The contentions of the |earned
counsel are two fold. The first being, Section 9 of the Haryana
Act inposes charge of purchase tax on paddy and cl ause (b) of sub-
section (1) of the said section exenpts the sane as the rice
procured therefromis exported. The second is that the Hi gh Court
conmitted error in holding that with om ssion of Section 9 from
the Statute, amendment of Section 6 and inclusion of Section 15A
with retrospective effect from27.5.1971, the liability to pay
purchase tax is regul ated by Section 6 read with Section 15 and
adjustrents, if any, could be made under Section 15-A of the
Haryana Act. The case of the State of Haryana, as projected by
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the | earned senior counsel, M.Mhendra Anand, is that the Haryana
Act contains nore chargi ng sections than one, viz., Sections 6, 9
and 17; as Section 9 has been omitted and Sections 2(p), 6, 15 and
15- A have been anended retrospectively, the assessee is liable to
pay tax on purchase of raw materi al

For appreciating the contentions, we shall take up the cases
falling under groups (A)(i) and (B), which go together. It would
suffice to refer to the facts giving rise to Gvil Appea

Nos. 11175-11178 of 1995. The assessee is a mller-exporter who
purchases paddy in the State of Haryana, mlls the sanme and
exports the rice procured therefromto places outside the
territory of India. For the Assessnent Years 1982-83, 1983-84,
1988- 89 and 1989-90, on the ground that the transactions of
purchase of paddy by the assessee were for export of rice procured
therefrom the assessing authority granted benefit of Section
9(1)(b) of the Haryana Act and conpl eted assessments raising 'N |’
demand. However, the Deputy Excise and Taxation Conmi ssioner

(I nspection)-cum Revi sional Authority, Karnal, (for short, "Dy.
Conmi ssi oner") i ssued show cause notice under Section 40 of the
Haryana Act and, after giving due opportunity of being heard to
the assessee, revised the assessnent for the said years in view of
the retrospective anendrment of Sections 6, 15, 15A and 17 and

om ssion of Section 9 thereof holding that the assessee was |liable
to pay the purchase tax on the paddy. The assessees chall enged
amendnments of Sections 6, 9, 15, 15-A and 17 of the Haryana Act

whi ch were given retrospective effect by filing wit petitions
before the Hi gh Court of Punjab and Haryana. - A Full Bench of the
H gh Court upheld the validity of the inpugned provisions of the
Haryana Act and the orders of the Dy.Conm ssioner revising the
assessnments and, thus;, dismssedthe wit petitions. The
appel l ants are in appeal, by special |eave, before this Court

chall enging the legality of the judgnent and order of the Ful
Bench of the Hi gh Court.

It needs to be noticed, at the outset, that in view of the
provi sions of sub-section (3) of Article 246 read with Entry 54 of
List Il of the Seventh Schedule to the Constitution, a State is
conpetent to | egislate authorising inposition of taxes on the sale
or purchase of goods (other than newspaper), subject to the
provi sions of Entry 92A of List-1. . ‘Under the said Entry [92A of
List-1], the Parliament is conpetent to |egislate authorising
i mposi tion of taxes on the sale or purchase of goods (other than
newspaper), where such sale or purchase takes place in the course

of inter-State trade or comrerce. |In other words, any Act passed
by a State Legislature authorising inposition of taxes on sale or
purchase of goods will be subject to the |egislation nmade by the
Parliament under Entry 92A of List -1 of the Seventh Schedule to

the Constitution.
A reference to Article 286 of the Constitution of India
woul d al so be apposite. It prescribes restriction as to the
i mposition of tax on the sale or purchase of goods and/'is in the
foll owi ng ternmns:
"286. Restrictions as to inposition of tax
on the sale or purchase of goods.-- (1) No
| aw of a State shall inpose, or authorise
the inposition of, a tax on the sale or
purchase of goods where such sal e or
purchase takes pl ace--

(a) outside the State; or

(b) in the course of the inport of the
goods into, or export of the goods out of,
the territory of India.

(2) Parliament may by |aw formul ate
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principles for determ ning when a sale or
purchase of goods takes place in any of
the ways nentioned in clause (1).

(3) Any law of a State shall, in so far as
it inmposes, or authorises the inposition
of, --

(a) a tax on the sale or purchase of goods
decl ared by Parlianment by | aw to be of
special inportance in inter-State trade or
comer ce, or

(b) a tax on the sal e or purchase of
goods, being a tax of the nature
referred to in sub-clause (b), sub-

cl ause (c) or sub-clause (d) of

cl ause (29A) of article 366,

be subject to such restrictions and
conditions in regard to the system of

| evy, rates and other incidents of the tax
as Parlianment may by | aw specify."

A plain reading of clause (1) of the Article, noted above,
shows that it |ays down restrictions on a State |law as to the
i mposition or authorising the inposition of a tax on sale or
purchase of goods where such sal e or purchase takes place (a)
outside the State or (b) in the course of inport of goods into or
export of goods out of the territory of India. Cause (2) thereof
enpowers the Parliament to fornul ate principles for determ ning as
to when a sale or purchase of goods takes place in any of the ways
af orementioned. The directive enbodied in clause (3) is that any
law of a State shall, insofar as it inposes or authorises the
i mposition of tax, specified in sub-clauses (a) and (b) thereof,
be subject to such restrictions and conditions in regard to the
system of levy, rates and other incidence of tax, as the
Parliament may by |aw specify. The said sub-clauses are as
follows: (a) a tax on the sale or purchase of goods declared by
Parlianment by law to be of special inportance in inter-State trade
or comrerce (the declared goods); or (b) a tax on the sale or
purchase of goods being a tax of the nature referred to in sub-
cl ause (b), sub-clause (c) or sub-clause (d) of clause 29A of
Article 366.
In exercise of the power conferred under clause (2) of
Article 286, the Parlianment enacted the CST Act fornulating
principles for determ ning when a sale or purchase of goods takes
place in the course of inter-State trade or comerce or outside a
State or in the course of inport or export. Section'5 of the CST
Act enbodies the principles as to when a sale or purchase of goods
is said to take place in the course of inmport or export. - Sub-
section (1) of Section 5 says that a sale or purchase of goods
shal | be deemed to take place in the course of export of the goods
out of the territory of India only if the sale or purchase either
occasi ons such export or is effected by a transfer of documents of
title to the goods after the goods have crossed the custons
frontiers of India. Sub-section (2) provides that a sale or
purchase of goods shall be deened to take place in the course of
i mport of goods into the territory of India only if the sale or
purchase either occasions such inport or is effected by a transfer
of docunents of title to the goods before the goods have crossed
the customs frontiers of India. Sub-section (3), which conmences
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with a non-obstante clause, provides that despite sub-section (1),
the last sale or purchase of any goods preceding the sale or
purchase occasi oning the export of those goods out of the
territory of India, shall also be deened to be in the course of
such export if such | ast sale or purchase took place after and was
for the purpose of conplying with the agreement or order for or in
relation to such export. In other words, the penultinmate sale or
purchase before the sale or purchase occasioning the export of
those goods shall be treated as a sale or purchase in the course
of export of the goods. This is incorporated to get over the
judgrment of this Court in M. Serajuddin & Os. vs. The State of
Orissa [1975 (2) SCC 47].

Next, we shall advert to Section 15 of the CST Act which

runs thus:

"15. Restrictions and conditions in

regard to tax on sal e or purchase of

decl ared goods within a State.-- Every

sales tax |aw of 'a State shall, /insofar as

it imposes or authorises the inposition of

a tax on the sal e or purchase of decl ared

goods, be subject to the following

restrictions and conditions, nanely:-

(a) the tax payabl e under that law in
respect of any sale or purchase of such
goods inside the State shall not exceed
four per cent of the sale or purchase
price thereof, and such tax shall not

be levied at nore than one stage;

(b) where a tax has been levied under that
law in respect of the sale or purchase
inside the State of any decl ared goods
and such goods are sold in the course
of inter-State trade or conmerce, and
tax has been paid under this Act in
respect of the sale of such goods in
the course of inter-State trade or
conmerce, the tax |evied under such | aw
shal | be reinbursed to the person
maki ng such sale in the course of
inter-State trade or conmerce in such
manner and subject to such conditions
as may be provided in any law in force
in that State

(c) where a tax has been | evied under that
law in respect of the sale or purchase

inside the State of any paddy referred

to in sub-clause (i) of clause (i) of

section 14, the tax leviable on rice

procured out of such paddy shall be

reduced by the amount of tax |evied on

such paddy;

(ca) where a tax on sale or purchase of
paddy referred to in sub-clause (i) of
clause (i) of Section 14 is leviable
under the |aw and the rice procured out
of such paddy is exported out of India,
then, for purposes of sub-section (3)
of Section 5, the paddy and rice shal
be treated as a single comodity;
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(d) each of the pulses referred to in
clause (via) of Section 14, whether

whol e or separated, and whether with or
wi t hout husk, shall be treated as a
singl e conmmodity for the purposes of

| evy of tax under that |aw"

The provisions, quoted above, enunmerate the restrictions

and conditions in regard to tax on sale or purchase of declared

goods within a State, which is defined in clause (c) of Section 2

of the CST Act to mean the goods decl ared under Section 14 to be

of special inportance in inter-State trade or commerce. It may be
poi nted out here that paddy and rice are enunerated in sub-cl auses
(i) and (ii) respectively of clause (i) of Section 14 and they

are, therefore, 'declared goods’.

Reverting to Section 15, clause (a) inposes two restrictions

on the tax to be inposed on sale or purchase of declared goods

inside the State: (1) an upper ceiling of four per cent on sale

or purchase price of such goods and (2) such tax shall not be

| evied at' nore than one stage*. C ause (b) provides relief of

rei mbursenment of tax paid under the CST Act in case of double
taxation of declared goods, that is, where tax has been |evied

under the State Act on sal e or purchase of such goods and is again

| evied under the CST Act in respect of sale of such goods in the
course of inter-State trade or conmerce. The edict of clause (c)
nakes it clear that a State |aw which i nposes or authorises the

i mposition of tax on sale or purchase of rice or paddy inside the
State has to be treated in the following manner: where a tax has

been |l evied in respect of sale or purchase inside the State on

paddy, the tax |eviable on rice procured out of such paddy shal

be reduced by the anpunt of tax |evied on- it (such paddy); for
exanpl e, assunming that in a State the rate of 'tax on the sale or
purchase price of paddy is one per cent and of rice\is four per

cent, then the tax leviable on the sale of rice will be reduced by
one per cent; consequently, the tax payable on the sale of rice
woul d be only three per cent.

Clause (ca) is inserted by The Finance (No.2) Act, 1996 (33 of

1996) w.e.f. Septenber 28, 1996. It directs that where a tax on sale
or purchase of paddy is leviable under a State | aw and the rice
procured out of such paddy is exported out of I'ndia then for purposes
of penultimate sale (under Section 5(3)), the paddy and rice shall be
treated as a single coommodity. In the circunstances menti oned in
clause (ca), it brings paddy on par with pul ses dealt with in clause
(d). The nmandate enbodied in clause (d) is that pulses enunerated in
clause (via) of Section 14, whether whol e or separated, and whet her
with or without husk, shall be treated as a single conmodity for the
purposes of levy of tax under any State |aw.

In the light of the discussion of the afore-nentioned provisions

of the Constitution of India and of the CST Act, we proceed to
interpret the rel evant provisions of the Haryana Act and the Punjab
Act. The provisions of the Haryana Act have undergone series of
amendnments and we deemit appropriate to observe with concern that in
the mass of anendments now it is by no neans an easy task for jany

| egal practitioner or even a Court, and nore so for a trader-or an
ordinary citizen, to cull out the correct position in regard toone’s
l[iability on the sales and purchases of the goods in a given
assessnent year before 1996. Be that as it may, we shall now dea
with the contentions of the | earned senior counsel for the

appel | ant s/ petitioners.

It may be nmentioned that after formation of the State of

Haryana on Novenber 1, 1966, it adopted the Punjab Act which was

in force in the then conposite State of Punjab. The Haryana Act
was passed in the year 1973. Between 1982 and April, 1991

Section 6 was anended as nmany as eight tinmes. The |ast amendnent

of Section 6 was by Ordinance No.2 of 1990, which was pronul gated
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on Cctober 15, 1990 and | ater replaced by Haryana Act 4 of 1991 on
April 16, 1991. By the said Act, the anended Section 6 was given

retrospective effect fromMay 27, 1971. It is unnecessary to refer
to all the earlier amendnents as they have no bearing on the issue
under determ nation. Section 6, insofar as it is relevant for our
purpose, as it stood after the |ast nentioned anendnent, read

t hus:

"Section 6. Incidence of Taxation - (1)

Subj ect to other provisions of this Act,

every deal er whose gross turnover during

the year i mmedi ately preceding the 27th day

of May, 1971, exceeded the taxable

guantum shall fromthe 27th day of My,

1971 and every other deal er shall, on the

expiry of thirty days after the date on

whi ch his gross turnover first exceeds the

taxabl e quantum be liable to pay tax

under this Act on the sale or purchase of

goods by himin the State at the stage

her ei naf t'erprovided. - -

(a) on decl ared goods at the stage
speci fied under Section 17;

(b) & (c) XXX XXX XXX

Provi ded that this sub-section shall not
apply to a deal er who deal s exclusively in
goods specified in Schedul e B or who
executes a sub-contract with a contractor
who is liable to pay tax in respect of the
wor ks contract of which the sub-contract
is a part:

Provided further that in the case of a
deal er, --

(a) XXX XXX XXX

(b) who manufactures or processes any
goods for sale, the liability to pay
tax shall commence, fromthe date on
which his gross turnover, during any
year, first exceeds the taxable

guant um
(c) XXX XXX XXX
(d) who deal s in declared goods, the

liability to pay tax shall comrence
fromthe date on which his gross
turnover of such goods exceeds the
t axabl e quant um

(e) to (h) XXX XXX XXX

(3) to (5) xxx XXX XXX

A perusal of the above provision wuld show that it is a
charging section. It opens with the phrase "subject to the other
provisions of this Act" ; having been given retrospective effect
fromMy 27, 1971, it would apply in regard to the assessnent
years in question, the last of them being 1989-90. The inpost
under Section 6 is: (1) subject to the other provisions of the
Act; (2) on every deal er whose gross turn over during the rel evant
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peri od, exceeds the taxable quantum (3) on the taxabl e event of
sal e or purchase of goods; and (4) in respect of declared goods
(say paddy) tax is payable at the stage of |ast purchase. What is
subjected to tax is the difference between the ‘gross turn over’
and the ‘taxable quantunmi, which are defined in clauses (gg) and
(p), respectively, of Section 2. To conmprehend the scope of the
charge under Section 6, which is subject to other provisions of
the Act, it has to be read with Section 2(p), Section 15, Section
17 and Section 27. A conbined readi ng of these provisions would
di scl ose that tax is leviable on the taxable turn over of sales or
purchases of goods at the rate nentioned in Section 15 at
specified stages - in the case of declared goods at the stage
specified in Section 17.

The first proviso to sub-section (1) of Section 6 exenpts:
(a) a deal er who deal s exclusively in goods specified in Schedul e
"B ; and (b) a deal er who executes a sub-contract with a
contractor. These are the only exenptions that Section 6 speaks
of , though Section 13 confers power on the Governnent to grant
exenption in specified cases.
Here, it would be relevant to note that the said Haryana Act
4 of 1991, omtted Section 9 of the principal Act, which, be it
noted, is not retrospective. ~Consequently, in respect of the
assessment years in question, Section 6, as amended by Haryana Act
4 of 1991 as well as Section 9 of the Haryana Act were on the
Statute Book and this fact should be borne.in mnd while
considering leviability of the purchase tax on the raw materia
(Paddy) during the period ending with Assessnment Year 1989-90.
It is pertinent to read Section 9 of the Haryana Act.
Though Section 9 was al so anended on ten occasi ons between 1976
and 1991, for the present discussion, all those anendnents are
i nconsequential. Section 9(1)(b) as on Cctober 15, 1990, insofar
as it is relevant, is extracted here:
"Section 9.

(1), \Where a dealer liable to pay tax
under this Act,

(a) XXX XXX XXX

(b) pur chases goods, other than those
specified in Schedule B, from any
source in the State and uses themin
the State in the manufacture of any
ot her goods and either disposes of

t he manuf actured goods in any manner
ot herwi se than by way of sale in the
State or despatches the manufactured
goods to the place outside the State
i n any manner otherw se than by way
of sale in the course of inter-State
trade or comerce or in the course
of export outside the territory of
India within the meani ng of section
5 of the Central Sales Tax Act,

1956; or

(c) XXX XXX XXX

in the circunstances in which no tax is
payabl e under any other provision of this
Act, there shall be levied, subject to the
provi sions of Section 17, a tax on the
purchase of such goods at such rate as nmay
be notified under Section 15."
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This provision has had a chequered history. In Goodyear

India Limted & Os. vs. State of Haryana & Anr. (1990 (2) S.C. C
71), it was declared ultra vires the power of the State
Legi sl ature. However, in Miurli Manohar & Co. & Anr. vs. State of
Haryana & Anr. (1991 (1) S.C.C. 377), it was explained that the
unconstitutionality was confined to assignment sales. Utimtely,
in Hotel Balaji & Os. Vs. State of Andhra Pradesh & Ors. (1993
Suppl . (4) SCC 536), it was declared that judgnent of this Court in
Coodyear’s case (supra) was not a good |law. Consequently, Section
9(1)(b) was a valid provision. W shall examine its ingredients
and inpact vis-a-vis other provisions till it was omtted with
effect fromApril 1, 1991

A careful reading of Section 9(1)(b) discloses that: it

post ul at es exi stence of circunstances in which no tax is payable
under any other provisions of the Act by a dealer who: (i) is
liable to pay tax under the Act; (ii) purchases goods (referred
to, 'raw material’) {other than those specified in Schedule B} from
any source in the State; (iii) uses themin the State in the

manuf acture of any other goods (referred to as, ’'manufactured
goods’ ); '(iv) disposes of the nanufactured goods in any nanner

ot herwi se-than by way of sale or (v) despatches the manufactured
goods to a place outside the State in any manner and provi des that
in such a case there shall be levied, a tax, subject to the

provi sions of Section 17, on the purchase of raw material at such
rate as may be notified under Section 15. This in substance is
the charge under Section 9(1)(b). It is inportant to note that
the afore-nmentioned | evy of purchase tax on the raw material woul d
have no application when the manufactured goods are : (a) disposed
of by way of sale inthe State; ~ (b) despatched to a pl ace
outside the State: (1) in the course of inter-State trade or
commerce; or (2) in the course of export outside the territory of
India within the nmeaning of Section 5 of the CST Act. |n other
words, |evy of purchase tax thereunder on the raw naterial is
exenpted i f the manufactured goods are dealt with in the manner
outlined in clauses (a) and (b) herei nabove.

The exenptions contained in Section9(1)(b) are confined to

cases of inpost |evied thereunder ‘and not otherw se., 1In other

wor ds, where purchase tax is |eviable on goods under Section 6,
and not under Section 9(1)(b), a dealer cannot claimbenefit of
the exenptions nmentioned in latter section

The rationale for the exenption of purchase tax on the raw
material fromthe purchase tax in the afore-nentioned cases, is
succinctly elucidated by Jeevan Reddy, J. speaking fora Bench of
three | earned Judges of this Court in Hotel Balaji’s case (supra)
as follows :-

"The | evy created by the said provisionis a

| evy on the purchase of raw material purchased

within the State which is consunmed in the

manuf acture of other goods within the State.

I f, however, the manufactured goods are sold

within the State, no purchase tax is collected

on the raw material, evidently because the State

gets |l arger revenue by taxing the sale of such

goods. (The value of manufactured goods is

bound to be higher than the val ue of the raw

material.) The State |egislature does not w sh

to - in the interest of trade and general public

- tax both the raw material and the finished

(manuf actured) product. This is a well-known

policy in the field of taxation. But where the

manuf act ured goods are not sold within the State

but are yet disposed of or where the

manuf act ured goods are sent outside the State

(otherwi se than by way of inter-State sale or

export sale) the tax has to be paid on the
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purchase value of the raw naterial. The reason
is sinple : if the nmanufactured goods are

di sposed of otherw se than by sale within the
State or are sent out of State (i.e., consigned
to deal ers own depots or agents), the State does
not get any revenue because no sal e of
manuf act ured goods has taken place within
Haryana. In such a situation, the State says,

it would retain the levy and collect it since
there is no reason for waiving the purchase tax
in these two situations. Now coming to inter-
State sale, and export sale, it may be noticed
that in the case of inter-State sale, the State
of Haryana does get the tax revenue - nay be not
to the full extent. Though the Central Sales
Tax is levied and collected by the Government of
India, Article 269 of the Constitution provides
for making over the tax collected to the States
in accordance with certain principles. Were,

of course, the sale is an export sale within the
nmeani ng of Section 5(1) of the Central Sales Tax
Act (export sales) the State nmay not get any
revenue but |arger national interest is served
thereby. It is for these reasons that tax on
the purchase of raw material is waived in these
two situations. Thus, there is a very sound and
consi stent policy underlying the provision."

We are in respectful agreement with the above passage.

The sane principle is reiteratedin Jagatjit Sugar MIlls &

Os. Vs. State of Punjab & Anr. (1995 (1) SCC 67) and applied in
K.B. Handicrafts Enporiumand Ors. Vs.  State of Haryana and Os.
(1993 Suppl . (4) SCC 589).

In these cases, in the light of the above discussion, we

concl ude that specific charging provision of Section 9(1)(b) wll
be attracted as the assessee purchased paddy (which is not one of
the goods specified in Schedul e B), procured rice (manufactured
goods) fromthe said paddy and exported rice outside the territory
of India, on which no purchase tax was payabl e under the genera
chargi ng provision of Section 6 which is, inter alia, subject to
the provisions of Section 9. W have already hel d above that the
assessees will not be liable to pay tax on the purchase of such
paddy in view of the provisions of clause (b) of sub-section (1)
of Section 9 in the assessnment years in question, or, for that
matter, any assessnent year ending before April 1, 1991. To the
same effect is the view expressed by this Court in the cases of
Murli Manohar (supra), Hotel Balaji (supra) and K:B. Handicrafts
Enporium (supra). The Hi gh Court was, therefore, clearly in error
in not following the ratio of these judgnments on untenabl e
grounds.

The next contention of M. P.Chidanbaramthat the Hi.gh Court

erred in holding that onission of Section 9 fromthe statute had
no effect in view of amendnent of Section 6 and inclusion of
Section 15-A and that the liability to pay purchase tax was

regul ated by Section 6 read with Section 15 and adjustnents, if
any, could be made under Section 15-A of the Haryana Act.

M . Mahendra Anand supported the concl usion of the Hi gh Court on
the basis of retrospective amendnment of Sections 2(p), 6, 15 and
15A of the Haryana Act. W shall take up these contentions.

We have already referred to Sections 6 and 9 of the Haryana

Act. To recapitulate, Section 6, which is a general charging
section, provides that every dealer shall be liable to pay tax
under the Act on the sale or purchase of, inter alia, declared
goods by himin the State at the stage specified under Section 17.
It says that at the stage of sale or purchase of the decl ared
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goods, the tax shall be levied and paid as specified agai nst such
goods in Schedule ‘D . It also provides that where the goods have
not been subjected to tax at any of the stages of sale or purchase
specified in Schedule ‘D, the tax shall be levied and paid by a
dealer liable to pay tax under the Act at the stage of the |ast
purchase of such goods by him after providi ng deductions

adm ssi bl e under Section 27. It is not possible to read that the
section by itself creates an i ndependent charge on the decl ared
goods. It nerely indicates the stage at which the tax shall be

| evi abl e and payabl e. | ndeed, clause (a) of sub-section (1) of
Section 6 itself nentions that in respect of the declared goods
tax shall be levied at the stage specified in Section 17. It is,
therefore, futile to contend that under Section 17 |levy of tax on
decl ared goods is not dependant on the use and di sposal of such
goods whether as such or in the manufactured form |t has already
been poi nted out above that when paddy, declared goods, is

manuf actured into rice which is exported outside India, as

postul ated in clause (b) of sub-section (1) of Section 9 of the
Haryana Act, the liability for paynent of purchase tax on such
paddy wouldbe 'nil’. The |legislature enacted a specific
provision (Section 9(1)(b)) with regard to |l evy and paynent of
purchase tax on paddy when rice is procured therefromand exported
outside India. We find it difficult to sustain the argunent that
in view of Section 17 of the Haryana Act; |evy of purchase tax on
paddy woul d be valid notw thstanding the fact that the sane is
exenpted under Section 9(1)(b). Thoughin Mrli Mnohar’s case
(supra), the raw material was not one of the declared goods; it
makes no difference so far as the ratio of that decision is

concer ned.

For the purpose of Section 6 read with Section 15 of the

Haryana Act, a dealer is liable to pay tax on the taxable turnover
of his sales and purchases. The expression 'taxable turnover’ is
defined in clause (p) of Section 2 to nean that part of a dealer’s
gross turnover which remains after all owing deductions under
Section 27 of the Haryana Act. Explanation (2) to the said clause
provi des that the proceeds of sale of any goods on the purchase of
which tax is |eviable under the Act or the purchase val ue of any
goods on the sale of which tax is leviable under the Act shall not
be included in the turnover. I|nasnuch as the sale of paddy is
taxabl e under the Act, the purchase value of such paddy cannot be
included in the turnover; it is evident that no purchase tax can
be i mposed under Section 6 of the Haryana Act. This explainsthe
reason as to why Section 9 specifically provides that the charge

t hereunder shall be levied in the circunstances in whichno tax is
payabl e under any other provision of the Act. |In other words, it
is only because no tax can be |evied and collected on the purchase
of paddy either under Section 6 or under any other provision of
the Haryana Act, that Section 9 inposes the tax, except in the

ci rcunst ances provided in clause (b) of sub-section (1) of Section
9. This is the view taken by a Bench of three |earned Judges of
this Court in Murli Manohar’'s case (supra) where the liability
under Section 9 was directly in question. This view was
reiterated by two nore Benches of this Court in Hotel Balaji’s
case (supra) and K. B.Handicraft Enporium (supra). The Full Bench
of the Hi gh Court, in our view, was not right in declining to act
upon the ratio of the judgnents in the aforenentioned cases. In
the result, we hold that the amendment to the definition of
‘“turnover’ in clause (p) of Section 2 and of Section 6 does not

af fect the position when Section 9 is part of the statute.
Connected with the topic under discussion are the cases

ari sing under the Punjab Act - Goup (B). It is urged that
Section 4-B of the Punjab Act is anal ogous to Section 9(1)(b) of
the Haryana Act and as the former provision (Section 4-B) exists
till date the judgment of this Court in Mirli Mnohar’s case
(supra) applies, therefore, there can be no demand of purchase tax
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on paddy.
We have indicated above that cases arising under the Punjab
Act (Goup (B)) go with cases in Group (A)(i) and relate to the
peri od when Section 9(1)(b) of the Haryana Act was in force i.e.
bef ore Cctober 14, 1990. The facts giving rise to the appea
[Cvil Appeal No. 3666 of 1996] may briefly be noted as
representative of the facts of cases falling in this group. The
appeal relates to Assessnment Years 1990-91 and 1991-92. The
assessee purchased paddy in the State of Punjab, nilled the sane
and exported rice procured therefromto places outside the
territory of India. No tax was paid on the purchase of paddy.
However, show cause notices were issued to demand purchase tax on
the paddy converted into rice in those years. The demand was
confirmed and that was unsuccessfully assailed in the H gh Court.

M.R P. Gupta, |learned counsel appearing for the assessee
pl aced reliance on the observations of this court in Mikerian
Paper Linmted vs. State of Punjab (1991 (2) SCC 580) and argued
that Section 4-B of the Punjab Act was simlar to Section 9 of the
Haryana Act, so the ratio of the judgnments of this Court in Mirl
Manohar’ s case (supra) and Jagatjit Sugar MII’'s case (supra)
woul d apply and as such the demand of purchase tax would be wholly
illegal. M.V.C Mhajan, |earned senior counsel appearing for the
State of Punjab, urged a feeble contention that neither the
assessee was the exporter nor the rice procured from paddy was
exported so the assessee would be |liable to pay purchase tax on
paddy.
In view of the fact that the case proceeded on the basis
that the assessee was exporter of rice as this fact is also
evident fromthe judgnment under appeal, it is difficult to accept
the contention of the |earned senior counsel

We shall now exam ne the contentions of M. Gupta.
Section 4-B was inserted in the Punjab Act by the Punjab Act
3 of 1973 with effect from Novenmber 15, 1972. It reads as

fol | ows:
"4-B. Levy of purchase tax on certain
goods. -- Where a dealer who is liable to

pay tax under this Act purchases any goods
ot her than those specified in Schedul e B
fromany source and

(i) uses themwi thin the State in the
manuf acture of goods specified in
Schedul e B, or

(ii) uses themwithin the State in the
manuf acture of any goods, other than
those specified in Schedule B, and

sends the goods so nmanufactured

outside the State in any nmanner

ot her than by way of sale in the

course of inter-State trade or

conmerce or in the course of export

out of the territory of India, or

(iii) uses such goods for a purpose ot her
than that of resale within the State

or sale in the course of inter-State

trade or commerce or in the course

of export out of the territory of

I ndi a, or

(iv) sends them outside the State ot her
than by way of sale in the course of
inter-State trade or comerce or in

the course of export out of the
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territory of India,

and no tax is payable on the purchase of
such goods under any ot her provisions of
this Act, there shall be levied a tax on
the purchase of such goods at such rate
not exceeding the rate specified under
sub-section (1) of section 5 as the State
Covernment may direct."

The afore-quoted section nmakes it clear that it can be

i nvoked when a dealer who is liable to pay tax under the Act : (a)
purchases any goods (referred to as raw material) other than those
specified in Schedule B; (b) uses the raw material within the
State in the manufacture of goods specified in Schedule B, or (c)
uses themwithin the State-in the manufacture of any goods ot her
than those specified in Schedule B and sends the goods so

manuf actured out of the State in any manner; (d) uses the raw
materi al for a purpose other than that of resale within the State
or; (e) sends the raw material outside the State; and (f) no tax

i s payable under any other provision of the Punjab Act on such raw
material. On fulfillnent of these requirements, Section 4-B

i mposes a tax on the purchase of the raw material at such rates
not exceeding the rate specified under sub-section (1) of Section
5, as the State Government may direct. The analysis of the
section would remain inconplete without recording that the raw
material is exenpt fromthe | evy of purchase tax when the
manuf act ured goods ‘are sent outside the State by way of sale in
the course of inter-State trade or conmerce or in the course of
export out of the territory of India.

A conparison of Section 4-B of the Punjab Act with Section
9(1)(b) of the Haryana Act shows that to a |arge extent there is
simlarity in both these provisions. “To the same effect is the
observation of a Bench of three | earned Judges of this Court in
Mukerian’s case (supra), which reads thus:

"... even though the | anguage of Section 4-B of
the Act is not identical with the relevant part
of Section 9(1) of the Haryana Act, it is in
substance simlar in certain respects,
particularly in respect of the point of tine
when the liability to pay tax arises. Under
that provision, as here, the liability to pay
purchase tax on the raw material purchased in
the State which was consuned in the manufacture
of any other taxabl e goods arose only on the
despatch of the goods outside the State."

In Devi Dass Gopal Krishan Pvt. Ltd. & Os. vs. State of
Punjab & Ors. (1994 Suppl.(2) SCC 59), while sustaining the
| egi sl ati ve conpetence of the State of Punjab to enact Section 4-B
and upholding its validity, this court after analysing the said
section observed that Section 4-B of the Punjab Act was in
substance simlar to Section 9(1)(b) of the Haryana Act.

In Jagatjit Sugar MIls case (supra), a Bench of three
| ear ned Judges opi ned thus:
“I'n our opinion, the purpose of Section 4-

Bis altogether different. It is designed
really to identify and affirm-- in a
broad sense, create -- the |levy of

purchase tax in sone cases and to provide
for exenption frompurchase tax in certain
ot her specified situations. This is done
in the interest of manufacturers-dealers,
consum ng public and other dealers -- a
common feature in alnost all the sales tax
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enactnents .......

Though Section 4-B of the Punjab Act is not in iisdem
terminis with Section 9(1)(b) of the Haryana Act, however, they
are in pari materia. It is not the simlarity of the said
provi sions alone that would determine the liability of a dealer to
pay purchase tax on paddy under the said Acts. It is the anbit of
chargi ng sections in those Acts, which will be deterninative.
Section 6 of the Haryana Act, as pointed out above, did not charge
purchase tax on paddy before October 14, 1990 and in the
ci rcunst ances nentioned in Section 9(1)(b) inposed purchase tax
but provided for its exenption in specified situations.

We nust now exam ne the scope of charge under Section 4 of
the Punjab Act which, insofar as it is relevant for our purpose,
is extracted hereunder

"4.1ncident of taxation - (1) Subject to the

provi sions of sections 5 and 6 every deal er

except 'one deal i ng exclusively in goods decl ared

tax-free ‘under section 6 whose gross turnover

during the year inmredi ately preceding the

comencement of this Act exceeded the taxable

guantum shall be |iable to pay tax under this

Act on all sales affected after the comng into

force of this Act and purchases nade after the
commencenent of the East Punjab General Sales

Tax (Anmendnent) Act, 1958

Provi ded that ‘the tax shall not be payable
on sales involved in the execution of a contract
which is shown to the satisfaction of the
assessing authority to have been entered into
before the comrencenent of this Act."

A plain reading of this provision shows that it is subject to the
provi sions of sections 5 and 6. It says that every deal er shal
be liable to pay tax under this Act (i) on all sales affected
after the comng into force of this Act if his gross turnover
during the year inmredi ately preceding the comrencenent of thi's Act
exceeded the taxable quantumi and (ii) on all purchases made by
himafter the commencenent of the East Punjab General Sales Tax
(Amendrent) Act, 1958. Section 5 provides for |levy of tax on
taxabl e turnover. Section 6 exenpts tax on sal e of goods
enunerated in Schedule B. As defined in Section 5(2), 'taxable
turnover’ would nean that part of a dealer’s gross turnover which
remai ns after deducting therefrom - "(a) his turnover during the
period on - (i) *** *** FEE (TR ) ... sale in the course of
inter-State trade or comrerce or sale in the course of export of
goods out of the territory of India, or of goods specified in his
certificate of registration for use by himin the manufacture in
Punj ab or any goods, other than goods declared tax free under
Section 6, or sale in the course of inter-State trade or commerce,
or sale in the course of export of goods out of the territory of
India........ " The val ue of purchase of goods (paddy) does not
figure in the amounts which can be deducted for purposes of
determi ning taxable turnover. The definition of ’'purchase’ in
clause (ff) is an inclusive definition. It means, inter alia,
acqui sition of goods specified in Schedule 'C for cash or
def erred paynent.

In Jagatjit Sugar MIls" case (supra), this Court held that
Section 4 levies tax not only upon 'all sales affected but also
on "all purchases nade’ and negatived the contention that no
purchase tax was payabl e under Section 4 of the Act on goods ot her
than those nentioned in Schedule 'C (contains paddy and rice).
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It was held,

"Firstly, clause (ff) in Section 2 is not a
charging section. It only defines "purchase".
Secondly, the definition not only includes the
purchase of Schedul e C goods but purchase of

ot her goods which are subject to purchase tax
under any other provisions of the Act. The fact
that the words "or of goods on the purchase

wher eof tax is payable under any provisions of
this Act" were inserted in this definition by
the sane Amendnent which introduced Section 4-B
into the Act does not nean that the said words
are confined to Section 4-B. If that were the
intention, the |egislature would have used
appropriate words to that effect. Moreover,
Section 4-B is designed for a different purpose.
The said definition cannot, therefore, be read

i n derogation of Section 4(1) nor can the |evy
created by Section 4(1) be curtailed or cut down
i n any manner by the said definition."

Section 29, which provides exenption in certain cases, is also
of no avail to the assessee. |t reads as under

"29. Provisions in case of inter-State trade,

etc -

(1) Notwi thstandi ng anyt hing contained in this
Act -

(a) a tax on the sal e or purchase of goods
shal | not be inposed under this Act

(i) where such sale or purchase takes
pl ace outside the State of Punjab; or

(ii) where such sal e or purchase takes
place in the course of inport of the
goods into, or export of the goods

out of, the territory of India;

Provided that the | ast sale or purchase of
any goods preceding the sale or purchase
occasi oning the export of such goods out of the
territory of India shall also be deened to be in
the course of such export, if such |ast sale or
purchase takes place after naking an agreenent
or order for such export;

Provided further................... "

Sub-clause (ii) of clause (a) of sub-section (1), which is

rel evant here, read with the first proviso, applies where such
sal e or purchase is a penultimte sale or purchase and takes place
in the course of inport of the goods into or export of the goods
out of the territory of India. This clause is also of no
consequence; firstly, because paddy and rice being two different
conmmodi ti es and secondly, the proviso was inserted only with
effect from February 5, 1999 by Act 4 of 1999.

In the light of the above discussion, it cannot but be held

that the assessees are liable to pay tax on the purchase of paddy
under Section 4 of the Punjab Act and the simlarity between
Section 4-B of the Punjab Act and Section 6 of the Haryana Act and
the ratio of the judgnents in Murli Manohar’s case and ot her

cases, referred to above, are of no assistance to them

We may now notice the contention of M. Chi dambaram based on
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sub-section (3) of Section 5 of the CST Act. The |earned senior
counsel argued that as paddy purchased by the assessees was
exported albeit inthe rice form therefore, the purchase of paddy
itself would be deenmed to be in the course of export. He pointed
out that the latin name for paddy and rice was the same viz. Oyza
sativa L. and they fall in one and the same group. He suggested
that the judgnents of this Court in Ganesh Tradi ng Conpany, Karna
vs. State of Haryana & Anr. (1974 (3) SCC 620) and Babu Ram
Jagdi sh Kumar & Co. vs. State of Punjab & Ors. (1979 (3) SCC 616),
hol ding that 'paddy and rice are different commodities’, were not
rendered in the context of sub-section (3) of Section 5 of the CST
Act and that they require reconsideration. On the other hand,

M . Mahendra Anand strenuously urged that paddy and rice were two
di fferent 'goods’, therefore, on the export of rice the assessee
could not claimexenption on the purchase of paddy either under
Section 5(3) of the CST Act or under Article 286(1)(b) of the
Constitution of India because penultimte sale was not that of
rice but of paddy. He argued that only when paddy woul d undergo
various processes, which tantanmounts to manufacture, rice could be
procur ed.

It may be noticed that the principle laid dow by this Court

in Ganesh Tradi ng Co. (supra) and Babu Ram Jagdi sh Kumar case
(supra) was accepted by the Parliament and Section 14 of the CST
Act was anended to show that paddy and rice are two distinct

goods. In Vijay Laxm Cashew Conpany vs. Deputy Commercial Tax
Oficer (1996 (1) SCC 468), this Court held that to claimthe
benefit under Section 5(3) of the CST Act, a deal er would have to
establish the identity of the goods  purchased and the goods
exported out of the territory of “India. VWhen in order to fulfi
an export obligation sone goods are purchased and processed which
resulted in change of the identity and character of the goods |ike
processi ng of paddy into rice, which is exported, then it would
not be an export of the sane goods. Therefore, the assessee wll
not be entitled to exenption under Section 5(3) of the CST Act.

W have al ready indicated above that sub-section (3) of Section 5
treats penultimate sale of the goods which are exported as the
sale in the course of export. It is difficult to accept the
contention of M. Chi danbaram that paddy and rice are the sane
goods. The usual commercial parlance test that i's applied is how
such goods are known in the conmercial circles. It is a common
know edge that paddy and rice are treated in the market as two
different commodities. W are not persuaded to accept the

submi ssion that the case of Ganesh Trading Co. (supra) in which it
is held that paddy and rice are different commodities and which
was followed by a Bench of three | earned Judges in Jagdi sh Kunar's
case (supra) require reconsideration. Those cases arose under 'the
Punj ab Act and Ganesh Trading Co.’s case (supra) was deci ded even
before the insertion of sub-section (3) of Section 5. Wth great
respect to the | earned Judges, we are in entire agreenent with the
vi ew expressed in those cases that paddy and rice are two
different combdities. It is unnecessary to delve into the process
of procuring rice frompaddy to ascertain whether a conplicated
process results in change of identity of goods (raw naterial) as
was found in State of Travancore-Cochin & Ors. vs. Shannugha Vil as
Cashew Nut Factory & Os. [1954 SCR 53] and in Vijay Laxm Cashew
Conpany vs. Deputy Commercial Tax O ficer [1996 (1) SCC 468] or

i nvol ves only a sinple process as was the case in Sterling Foods
vs. State of Karnataka [1986 (3) SCC 469] and Deputy Conmi ssi oner
of Sal es Tax vs. Pio-Food Packers [1980 Suppl. SCC 174] not
affecting the identity of the goods (raw material). It is a comon
ground that the Parlianent treated paddy and rice as two different
goods as is evident from sub-clauses (i) and (ii) of Cause (i) of
Section 14 of the CST Act which was inserted by the Parlianment by
Act 103 of 1976 with effect from Septenber 7, 1976. The argunent
of the | earned senior counsel based on Section 5(3) of the CST Act
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nust, therefore, fail. M. P.Chidanbaram has argued that the
requirenents of Article 286 of the Constitution and Section 15(c)
of the CST Act are mandatory and this accounts for clause (iii) of
the proviso to sub-section (1) of Section 15 of the Haryana Act,
therefore, Section 15-A of the Haryana Act, insofar as it denies
the benefit of adjustnent/refund of purchase tax in regard to
paddy, is unconstitutional and ultra vires; in the alternative it
was urged that the anmendnent of Section 15-A by Odinance 1 of
1992 took away the benefit of adjustnent/refund retrospectively
fromMy 27, 1971, availed by the assessees for the |last twenty
one years which is unjust, arbitrary and unconstituti onal

Section 15-A was first inserted in the Haryana Act on

January 25, 1990 and was 'gi ven retrospective effect from May 27,
1971. Like its conpanion sections, it also underwent nany
changes. W are concerned with Section 15-A, as substituted by
the Haryana Act 9 of 1993 on February 10, 1993 retrospectively
fromMy 27, 1971. It was as under

*

" 15-A. Adjustnent-or refund of tax in certain
cases -

Subj ect to the provisions of clause (iii) of
proviso to sub-section (1) of Section 15 and
subject to the conditions and restrictions, as
may be prescribed -

(i) the tax |eviable under this Act or the
Central Sales Tax Act, 1956, on the sale of
goods by a deal er, manufactured by him shall be
reduced by the ampunt of tax paid in the State
on the sale or purchase of goods, other than
paddy, cotton and oil seeds, used in their
manuf act ure, and

(ii) when no tax is |eviable on the sale of
manuf act ur ed goods except those specified in
Schedul e B, subject to the conditions and
exceptions specified therein, or when the tax

| evi abl e on the sal e of manufactured goods is
less than the tax paid in the State on the sale
or purchase of goods, other than paddy, cotton
and oil seeds, used in their manufacture, the
full amount of tax paid or the excess anpunt of
tax paid over the tax leviable on sale, as the
case may be, shall be refundable if the
manuf act ured goods are sold in the State or in
the course of inter-State trade or conmerce or
in the course of export out of the territory of
I ndi a.

Provided that in case the manufactured

goods have been sold before the 1st day of
January, 1988, the tax paid on goods, |eviable
to tax at the first stage of sale under section
18, used in their manufacture, shall not be
refunded. "

This provision speaks of adjustnent and refund of

tax in certain cases. It operates subject to the provisions of
clause (iii) of proviso to sub-section (1) of Section 15, we shal
refer to it presently, and is also subject to the conditions and
restrictions, as may be prescribed. Cause (i) of Section 15-A
stipulates that the tax |eviable under the Haryana Act or the CST
Act on the sale of goods by a deal er manufactured by himshall be
reduced by the amount of tax paid in the State on the sale or
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purchase of the raw material, other than the tax paid on the |ast
purchase of paddy, cotton and oil seeds used in their nmanufacture.
Clause (ii) speaks of a situation where no tax is leviable on the
sal e of manufactured goods [except those specified in Schedul e
‘B'], subject to the conditions and exceptions specified therein;
or when the tax leviable on the sale of manufactured goods is |ess
than the tax paid in the State on the sale or purchase of raw
material other than the tax paid on the |ast purchase of paddy,
cotton and oil seeds used in their nmanufacture, the full amount of
tax paid or the excess anpunt of tax paid over the tax |eviable on
the sale, as the case may be, shall be refundable if the
manuf act ured goods are sold in the State or in the course of
inter-State trade or comerce or in the course of export out of
the territory of India. It is plain that this clause provides for
refund of tax paid on the | ast purchase of raw material, except on
paddy, cotton and oil seeds. However, the proviso creates an
exenption to the refund of tax when the manufactured goods have
been sol d before the 1st day of January, 1988. Wat is relevant to
note is that the purchase tax pai d on paddy, cotton and oil seeds
(which ar'e used as raw naterial) can neither be refunded nor
adjusted. It is in view of ‘this provision that show cause notices
were issued to the assessees denying both the benefit of
adjustrmrent as well as refund of tax paid on the purchase of paddy.
The [ ast nentioned amendnent inserted in Section 15-A, the

foll owi ng words "subject to the provisions of clause (iii) of
proviso to sub-section (1) of Section 15". Cause (iii) of
proviso to sub-section (1) of Section 15 of the Haryana Act reads
as under:

"15.(1) Subject to the provisions of this

Act, there shall be levied on the taxable

turnover of a dealer a tax, at such rates,

not exceeding, - -

(a) and (b) xxx XXX XXX
Provi ded that --
(i) and (ii) xxx XXX XXX

(iii) in the case of rice procured out of
paddy on the purchase of which a tax has
been levied inside the State, tax |leviable
on such rice shall be reduced by the
amount of tax |levied on such paddy."

It specifies different rates of tax leviable on the taxable
turnover of a deal er depending on the nature of goods. . C ause
(iii) of the proviso to sub-section (1) says that the tax |eviable
on rice, which is procured fromthe purchase tax suffered paddy,
shal | be reduced by the anmpunt of tax |evied on such paddy.

Having referred to the provisions of Article 286 of the
Constitution and Section 15(c) of the CST Act, we have pointed out
that clause (1) of Article 286 protects sale or purchase which
takes place (a) outside the State or (b) in the course of inport
of goods into or export of the goods out of the territory of
India, froma State Law i nmposing or authorising inmposition of a
tax. W have also indicated that clause (c) of Section 15 of the
CST Act directs that where in respect of sale or purchase of
paddy, tax has been levied in a State, then the tax |eviable on
the rice procured out of such paddy shall be reduced by the anount
of tax levied on such paddy. This is to ensure that paddy and
rice, being declared goods, considered to be of special inportance
in the inter-State trade or commerce, be relieved of so nuch
burden of tax on rice as has been on the paddy from which rice has
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been procured. It appears to us that clause (iii) of the proviso
to sub-section (1) of Section 15 reflects the intendnent of clause
(c) of Section 15 of the CST Act. It is not possible to accept
that Section 15-A denies adjustnent in regard to the tax paid on
the purchase of paddy, as it is clear that in view of the opening
words of Section 15-A, inserted by the anmendnent referred to
above, it is subject to clause (iii) of the proviso to sub-section
(1) of Section 15. Consequently, applying the principle of

har moni ous construction Section 15-A cannot be so interpreted as
to override the provisions of either Section 15(c) of the CST Act
or clause (iii) of the proviso to sub-section (1) of Section 15 of
the Haryana Act so as to deny the benefit of adjustment. |It,
therefore, follows that the assessees are entitled to adjustnent
of purchase tax paid on paddy when the rice procured therefromis
t axed.

It is true that Section 15A does not pernit refund of

purchase tax paid on paddy, cotton and oil seeds by an assessee

t hough such a relief is available in regard to other goods. In
the light of the above discussion, the challenge to Section 15A on
the ground of violation of Section 15(c) of the CST Act or Article
286 (1) (b) of the Constitution cannot be sustai ned because the
only relief that is granted by Section 15(c) is reduction of tax

| eviable on the sale of rice procured fromout of paddy, where tax
has been | evied on sale or purchase of such paddy inside the
State. This relief is incorporated by the Haryana Act in cl ause
(iii) of the proviso to sub-section (1) of Section 15. Even
clause (b) of sub-article (1) of Article 286 does not provide for
exenption of tax on the purchase of paddy. There is no other
provision either in Article 286 or in the CST Act which bars a
State fromlevying tax on the sale or purchase of paddy which is
not exported out of the territory of India. Section 15A proceeds
on the prenmise that purchase tax is payable, inter alia, on paddy.
From the above discussion, it is clear that before the onission of
Section 9 fromthe Haryana Act, no purchase tax was payable on
paddy under Section 6 of the Act, therefore, during the aforesaid
peri od, the assessee cannot conplain of the denial of the benefit
of adjustnent and refund of purchase tax on the basi's of Section
15- A of the Haryana Act. The position woul d, however, be different
after April 1, 1991, when Section 9 was onitted fromthe Act.

In regard to the conpetence of a legislature to |evy inpost,

it is well established that it can do so, it can as well legislate
retrospectively.

In Rai Rankarishna & Ors. Vs. The State of Bihar (1964 (1)

SCR 897), a Constitution Bench of this Court observed, where the

| egi sl ature could nmake a valid law, it could provide not only for
the prospective operation of the material provisions of the said

l aw, but also for the retrospective operation of the said
provisions. |t was al so observed that the |egislative power

i ncluded the subsidiary or the auxiliary power to validate | aw
which was found to be invalid. Even if a | aw passed by the

| egi sl ature was struck down by the Courts, it was conpetent for
the appropriate legislature to pass a validating |aw so as to nmake
the provisions of the earlier |aw effective fromthe date when it
was passed. In that connection, it was held that the test of the
I ength of time covered by the retrospective operation could not by
itself be treated as a decisive test.

In Jawaharmal vs. State of Rajasthan and Ors. (1966 (1)

SCR 890) a Constitution Bench of this Court |aid down,

"What it (Section 2 of the Act of 1964) does is to

amend retrospectively Section 3 of the principal Act

by inserting a proviso ........... The power to

| egi sl ate includes the power to | egislate

prospectively as well as retrospectively and in that

behal f, tax legislation is no different from any other

| egi slation. The power to tax can be competently
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exercised by the |l egislature either prospectively or
retrospectively; and that is precisely what Section 2
has done in the present case. Therefore, there was no
substance in the argument that Section 2 of the Act
was invalid."

In that case Section 3 of the Rajasthan Passengers and Goods
Taxation Act, 1959 (Act 18 of 1959) was anmended by Raj asthan

Fi nance Act Nos. 14 of 1961 and 11 of 1962 to raise the maxi mum
rates |eviable under the Act. The Acts did not, however, obtain
the assent of the President, as required by Article 255 of the
Constitution. The defect was cured by issuing Odinance No.4 of
1964 which was replaced by Act 22 of 1964 for which the assent of
the President was duly obtained. Section 2 of the said Act of
1964 retrospectively re-enacted the anmendnents to Section 3 of the
Principal Act by Acts of 1961 and 1962 and Section 4 of the Act
validated all the collections and | evies under the earlier Acts
and al so purported to cure the infirmty in the said earlier Act
arising fromnon-compliance with Article 255. The petitioner
therein chall enged the validity of the said ordinance as well as
the Act of 1964 under Article 32 of the Constitution, which
failed.

In Ms. J.K Cotton Spinning and Weaving MIIls Ltd. & Anr
vs. Union of India & Os. (1987 (Supp.) SCC 350) by Section 51 of
Fi nance Act, 1982, 'Rules 9 and 49 of the Central Excise Rules,
1944 were anmended retrospectively fromthe date of fram ng of the
Rules in 1944. After referring to the cases of Rai Ranakrishna
and Jawaharmal (supra), it was observed that the Court mi ght have
to consider the question as to whether excessive retrospective
operation prescribed by a taxing statute amounted to contravention
of the citizens’ fundanmental rights and in dealing with such a
guestion the Court mght have to take into account ‘all the
rel evant and surrounding facts and circunstances in relation to
the taxation and in that connection the test of the length of tine
covered by the retrospective operation cannot, by itself,
necessarily be a decisive test. By exam nation of the nmerits of
the case it was held that the retrospective effect given to the
sai d provisions was subject to Section 11-A of the Act and was,
therefore, not excessive and arbitrary.

In State of Tami|l Nadu vs. Arooran Sugars Ltd. (1997 (1)
SCC 326), the same principle is reiterated and it is added that in
special situation this Court has held that such excessive
retrospectivity was violative of Article 14 of the Constitution

In the instant case, having regard to the provisions of
Section 40 of the Haryana Act, the authorities can not revise the
assessment for period beyond five years. Further, even though
Section 15-A was given retrospectivity with effect from My 27,
1971, it would hardly be effective between May 27, 1971 and Apri
1, 1991 when the benefit of exenption under Section 9(1)(b) ceased
to exist, as such none of contentions that giving Section 15-A
retrospectivity of 21 years could be harsh, arbitrary and ill ega
woul d be devoid of nerit.
No relief was available in regard to penultinmate purchase of
paddy which was converted into rice and exported. This position
obtained till clause (ca) of Section 15 of the CST Act was
inserted by Act 33 of 1996 on Septenber 28, 1996. The said clause
(ca) provides, where a tax on sale or purchase of paddy
is leviable under a State Law and t he
rice procured out of such paddy is exported out of India, then for
the purposes of sub-section (3) of Section 5 of the CST Act, the
paddy and rice have to be treated as a single commodity. Wat is,
however, contended in clause (ca) is only declaratory and,
therefore, retrospective. W do not so think. A declaratory Act
is defined in Craies on Statute Law thus :
"For mnodern purposes a declaratory Act may be defined
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as an Act to renove doubts existing as to the common
law, or the nmeaning or effect of any statute. Such
Acts are usually held to be retrospective." *

It cannot be said to be clarificatory for, it neither

suppl i es an obvi ous om ssion in the CST Act nor purport to explain
any provision of that Act. It confers a new benefit hitherto not
available. It is not given retrospective effect expressly. There
is also nothing to inply that it has retrospective operation
However, had it been declaratory or curative, it would have been
treated as retrospective. (See: Shri Chaman Singh & Anr. vs.
Srimat hi Jai kaur [1969 (2) SCC 429]).

We do not also find any force in the contention of

M . Chi danbaram that in not granting refund of purchase tax only in
regard to three goods - paddy, cotton and oil seeds - there is
violation of Article 14 of the Constitution. It is a settled
proposition of lawthat in the matter of taxation, the |egislature
has greater latitude to give effect to its policy of raising
revenue and for that purpose selecting the goods for taxing. The
cl assi fication of goods based on the policy of taxing sone goods
and | eaving others outsidethe net of taxation cannot be assailed
as violative of Article 14 of ‘the Constitution. (See
Ms.Steelworth Ltd. vs. State of Assam [ 1962 Suppl.(2) SCR 589]
and Gopal Narain vs. State of Uttar Pradesh & Anr. [1964 (4) SCR
869]).

The observations of Krishna lyer,J. in Mirthy Match WrKks,
Etc.Etc. vs. The Asstt. Collector of Central Excise, etc. [1974
(3) SCR 121] which are approved by a Constitution Bench in Ganga
Sugar Corporation Ltd. vs. State of Utar Pradesh & Os. [1980 (1)
SCC 223] are worth quoting

"It is well established that the nodern State, in

exercising its soverei gn powers of taxation, has to

deal with conplex factors relating to the objects to

be taxed, the quantumto be |evied, the conditions

subject to which the levy has to be made, the socia

and economic policies which the taxis designed to

subserve, and what not. In the fanpus words of
Hol mes,J., in Bain Peanut Co. vs. Finson [(1930) 282
US 499]

We nust renmenber that the nmachi nery of
government would not work if it were not allowed a
little play inits joints. "

Granting relief, whether of refund or otherw se, stands on the
sane footing.

To sumup :

(1) In the specified circunstances in which charge of
purchase tax on the raw material is inposed, clause

(b) of sub-section (1) of Section 9 of the Haryana Act

and the exenptions provided therein would apply; the

| aw decl ared by this Court in Miurli Mnohar & Co.;

Hotel Balaji and K. B.Handicrafts (supra) holds the

field;

(2) while Section 9 remained on the Statute till April 1,
1991, retrospective anendnents of Sections 2(p), 6, 15

and 15-A of the Haryana Act woul d nake no difference

in regard to | evy of purchase tax on paddy;

(3) adj ustment of purchase tax paid on paddy (raw
material) is perm ssible under Section 15-A of the

Haryana Act during the rel evant period;

(4) by virtue of Section 15-A of the Haryana Act, denial of
refund of purchase tax, if any, paid by a dealer is

not illegal nuch | ess unconstitutional; and

(5) mere simlarity between Section 9(1)(b) of the Haryana
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Act and Section 4-B of the Punjab Act woul d not

relieve a dealer of the liability to pay purchase tax

on paddy as the scope of charging sections under the

said Acts are different.

In view of the above discussion, the appeals filed by the
assessees under the Haryana Act are allowed in part and the

appeal s filed by the assessees under the Punjab Act are dism ssed.

The writ petitions are disposed of accordingly.

No costs.

I nsofar as the question of payment of interest, if any, is
concerned, it is left open to be adjudicated in the connected
cases.




