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ACT:

The C.P. and Berar Revocation of Land Revenue Exenptions
Act, 1948, s. 5(3)-Descendants of ~fornmer Chiefs ' 1o0sing
exenption entitled to apply for noney ~grant or pension-
Granting of pension, if conditions satisfied, whet her
di scretionary.

HEADNOTE

The appel | ants who were descendants of a former ruling chief
and had lost their exenption fromland revenue as a result
of the operation of s. 3 of the CP. & Berar Revocation of
Land Revenue Exenptions Act, 1948, applied for a pension or
noney grant under the provisions of s. 5 of the Act. ~their
petition was rejected by the State Governnent ~ w thout
reasons being recorded. They filed a wit ©petition under
Art. 226 but the High Court held that the granting of a
pensi on was conpletely wthin the discretion of the
CGovernment and the petition was therefore inconpetent.

In appeal before the Suprene Court the appellants “contended
that rejection of their petition w thout any reasons | being
given ampunted to no decision at all, and that once the
conditions for the grant of a pension were satisfied it —was
obligatory on the State Governnent to nake a grant of noney
or pension. On behalf of the State Governnent reliance was
pl aced on the words of s. 5(2) that after enquiry in respect
of the applications the Governnent 'may pass such orders as
it deens fit’ and the directory word "may’ used in s. 5(3)
itself.

HELD: (i) Sub-section (2) and (3) of s. 5 nust be considered
separately. Under sub-s. (2) all the applications for grant
of noney or pensionhad to be considered and Governnent coul d
deal with them in several ways. Not wi t hst andi ng its
apparent discretion s. 5(2) only enabled Government to pass
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orders as fit the occasion. [683 E-H].

In sub-s. (3) special classes nanely religious and
charitable institutions etc. and descendants of ruling
chiefs had to be dealt with and therefore the discretion
stood nodifi ed. The rules highlighted the distinction
between the two sub-sections because they provided for
special enquiries in cases falling under sub-s. (3) [683 A-
D .

Enabl i ng provisions sonetines acquire a conpul sory force and
in the present instance on the existence of the condition
precedent, the grant of noney or pension becanme obligatory
on the Governnent notwi thstanding that in sub-s. (2) the
Governnment had power to pass such orders as it thought fit
and in sub-s. (3) the word 'nay’ was used. Except in those
cases where there were good grounds for not granting the
pension, CGovernnent was bound to nmake a grant to those who
fulfilled the desired conditions and the word "may’ in the
third sub-section though apparently discretionary had to be
read as 'must’. [684 B-H].

Maxwel | ~on I'nterpretation of Statutes, referred to.

(ii)lIn passing orders on the appellants’ application
CGovernment had to act in a quasi-judicial manner. The
appel l ants had to be given an

679

opportunity to state their case and were also entitled to
know why their claimhad been rejected. [685 B-D].

M s. Hari Nagar Sugar MIlls Ltd. v. Shyam  Sundar
Jhunj hunwal a and Qthers [1962] 2 S.C R 339, referred to.
Order of the State Governnent set aside.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil~ Appeal No. 182 of 1964.
Appeal by special |eave fromthe judgment and order dated
April 20, 1959, of the Madhya Pradesh High Court in Msc
Petition No. 325 of 1955.

S. V. CQupte, Solicitor-General, W S. Barlingay, S. T.
Khi rwarkar and A. G Ratnaparkhi, for the appellants.

M S. K Sastri and M S. Narasimhan for |I. N Shroff, for
the, respondent.

The Judgnent of the Court was delivered by

Hi dayatullah J. The appellants claimng to be the _descen-
dants of former ruling chiefs in the Hoshangabad and N-nar
Districts of Mdhya Pradesh applied under the Centra
Provinces and Berar Revocation of Land Revenue Exenptions
Act, 1948, for grant of noney or pension as suitable
mai ntenance for thenselves. By that Act, every estate,
mahal , village or |and which was exenpted fromthe paynent
of the whole or part of |land revenue by special grant of, or
contract with the Crown, or under the provision of -any |aw
or rule for the tine being in force or in pursuance of any
ot her instrunent was after the appointed date nade liable to
| and revenue fromthe year 1948-49, notw thstandi ng anyt hing
contained in the grant, contract, law, rule or instrument.
The appellants held estates in the two districts on
favourabl e terns as Jahgirdars Maufidars and Ubaridars, and
enj oyed an exenption from paynent of |and revenue ampunting
in the aggregate to Rs. 27,828-5-0 yearly. On the passing
of the Act the exenption was lost and they clained to be
entitled to grant of noney or pension under the provisions
of the Act about to be set out. They applied to the Deputy
Conmi ssioner, who forwarded their application to the State
CGovernment. The State Government by its order No. 993 /XVI-
4, dated April 26, 1955 rejected their petition. No reasons




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

are contained in that order.
The appel l ants thereupon filed a petition in the Hi gh Court
of Madhya Pradesh under Art. 226 of the Constitution for a
wit of certiorari to quash the order of the State
CGovernment. In that
LI Sup./65-18
680
petition they contended that the, rejection of their
petition by the State CGovernnent wi thout giving any reasons
anounted to no decision at all and was an inproper and
illegal exercise of the power vested in the State Government
by s. 5 of the Act. The State CGovernnent resisted the
petition by contending that the appellants were not
descendants of any former ruling chief and further that the
exerci se of the power by the State Governnent was proper and
| egal
The petition in the H gh Court was heard and di sposed of by
a Full Bench. The |earned Chief Justice, who delivered the
j udgrment ~on behalf of the Full Bench held that the State
CGovernment ~was not conpelled to grant either noney or
pensi on because the exercise of the power under s. 5 was
di scretionary and the petition, therefore was inconpetent.
No other question was gone into by the H gh Court even
though a suit is barred under the provisions of the Act and
a petition under Art. 226 would appear to be the only renedy
in case the State Governnment failed to conply with the terns
of the Act, or acted in an illegal manner.
The Act consists ' of eight sections. The ‘revocation of
exenption fromliability for land revenue is |aid down by s.
3, the purport of which has already appeared in this
j udgrent . It is not necessary to refer to that section in
detail because in addition it speaksof lands in Berar
governed by the Berar Land Revenue Code and of lands in
Madhya Pradesh governed by the  Central Provinces Land
Revenue Act, 1917 and | ays down the classes of such 'Iands
and the special rules applicable to them In the  present
appeal we are not concerned with these details and they nay,
therefore, be put aside. Section 4 of the Act / nakes
suitable amendnments in the Central Provinces Land Revenue
Act, 1917 and the Berar Land Revenue Code consequent upon
the provisions of s. 3 of the Act. W need not attenpt to
set out these anendnents. Section 5 then provides as
follows : -

"5. Awards of npney grants or pension.

(1) Any person adversely affected by the

provisions of section 3 may apply to the

Deputy Conmi ssioner of the district for the

award of a grant or nobney or pension.

(2) The Deputy Conm ssioner shall forward

the application to the Provincial Government,

whi ch may pass such orders as it deens fit.

(3) The Provincial Government may nmake a

grant of nobney or pension-

681.

(i) for the maintenance or upkeep of —any

religious, charitable or public institution or

service of.& like nature; or

(ii) for suitable maintenance of any family

of at descendant froma former ruling chief.

(4) Any anmount sanctioned by way of grant of

noney or pension under this section shall be a

charge on the revenues of the Province."
Section 6 bars the jurisdiction of civil courts. Section 8
enabl es the Provincial Government to nmake rules for carrying
out the purposes of the Act. Section 7 grants power to the:
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State Governnment to grant exenptions from paynent of |and
revenue under the Central Provinces Land Revenue Act, 1917
and the Berar Land Revenue Code in whole or in part, as it
may deemfit.

The short question in this appeal is whether the provisions
of s. 5(3) nake it obligatory upon the State Governnent to
nake a suitable grant of nobney or pension in case it is
proved that the applicant has |ost the exenption under the
Act and is a descendant froma former ruling chief? The
Full Bench of the Hi gh Court was of the view that there was
no obligation on the State Governnent to make such a grant
inasmuch as S. 5 (3) was discretionary. The appellants
contend that the viewof the High Court of S. 5 (3) is
erroneous and the section is mandatory notwi thstanding the
use of language which appears to confer a discretion
provided the other ~conditions of the sub-section are
fulfilled.

Before ~we deal with this question we may also refer to the
rules which have been framed under S. 8 of the Act. These
rules, were nmde for dealing wth applications received
under S. - 5(1) of the Act. They are six in nunber. After
defining the terms 'maufi’, ’inane, ’'maufidar’ and ’inandar,
rule 3 says that on receipt of the application the Deputy
Comm ssioner may enquire-into it personally or may transfer
it to a Revenue/ Oficer not below the rank of Extra
Assi stant Conmi ssioner for enquiry and report. Rule 4 then
provi des what the enquiry should cover. ~Though the rule is
divided into sub-rules (a) to (g), under sub-rules (a) to
(e) the enquiry is directed to ascertain the |ands held by
the applicant, his incone, class of nmaufi or inam and the
details of the maufi and inam There were many - maufidars,
ubaridars, who were holding | ands under diverse titles and
concessions. Sub-rules (a) to (e) seemto apply to all the
applicants. When, however, a maufi~ is held by any
religious, charitable or public institution or for any
service as stated in S. 5 (3) (i) quoted above or is  held
for maintenance

Sup./65- 19

682

by a descendant of a former ruling chief as nentioned in s.
5 (3) (id), sub-rules (f) and (g) apply in addition to sub-
rules (a) to (e). Under sub-rule (f) sone special enquiry
is required to be nmade in respect of religious, charitable
or public institutions or service, such as, whether the
institution should be continued to be maintained or service
continued to be rendered and the m ni mum annual expenditure
required for the maintenance of the institution or the
service. Sub-rule (g) then says --

“"In the case of maufi or inamfor the nmaintenance of a
descendant of a forner ruling chief the follow ng further
i nformation should al so be furnished
This is followed by four sub-rules the first |lays down that
the m nimum anmount required to ensure suitable maintenance
of the famly should be stated after enquiry; the second
requires that any other source of incone should be
specified; the third requires the enquiring officer to state
the extent to which such a person is dependent on rmaufi
i ncome and the fourth requires that his loyalty to
CGovernment shoul d be ascertained. Rule 5 then enjoins that
after conpleting the enquiry the Deputy Conmm ssioner should
make his report and his recommendation. Rule 6 provides
that the Deputy Commi ssioner should al so consider whether it
woul d be desirable to exenpt sonme land fromliability to pay
 and revenue in whole or part under S. 7 instead of naking a
noney grant under S. 5(3).
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It is contended on behalf of the State of Midhya Pradesh
that the powers exercisable wunder the Act are in the
di scretion of the Governnent and there can be no remedy by
way of a writ under Art. 226 of the Constitution. It is
poi nted out in support of the subm ssion that sub-s. (2) of
S. 5 confers on the CGovernnment complete discretion because
it says "t hat t he Pr ovi nci al (State)
CGovernment . e «... ..." may pass such orders as it
deens fit" in respect of every application forwarded by the
Deputy Conmi ssioner, and that sub-s. (3) is also worded in
| anguage which is directory where it says "The Provincia
(State) Governnent may nake a grant of noney or pension
etc." This view ,appears to have been accepted in the Hi gh
Court.

In our opinion, this contention cannot be supported if the
schene of the fifth section is closely examned. No doubt,
the Deputy Conmi ssioner is required to make enquiries and to
forward all applications to Governnent and Government has
been

683

gi ven the power to pass such orders as it deens fit but the
operation of sub-s. (2) and the discretioninit relates to
applications in general while in respect of sone of the
applications the order has to be nmade under the third sub-
section where the discretion is to a considerable extent

nodi fi ed. The rul es here help in the understanding of the
third sub section.
In all cases an enquiry has to be made which generally

follows a pattern disclosed by rule 4, sub-rules (a) to (e).
But in cases of maufi or inamheld by religious, charitable
or public institutions or service or in case of a maufi or
i nam for the naintenance of a descendant of a forner. ruling
chief additional enquiries have to be nade. File rules
hi ghl i ght the distinction between revocation of exenption in
the case of persons bel onging to tw special categories and
the revocation of exenption in the case of others. It wll
be noticed presently that S. 5 of the Act also follows the
same schene and the rules do no nore than enphasise the
special character of sub-s. (3) of S. 5. Power has been
conferred on Covernment to make sone other lands free from
land revenue so that sometines a grant of noney or pension
and sonetinmes exenption fromland revenue nay be ordered.
It could hardly have been intended that sub-s. (3) of s. (5)
was to be rendered nugatory in its purpose by the —operation
of the discretion conferred by sub-s. (2). The two  sub-
sections have to be read separately because though the word
"may" appears in both of themthat word in sub-s. (3) takes
its meaning froman obligation which is |aid upon Governnent
in respect of certain institutions and persons if the stated
conditions are fulfilled. It is inpossible to think that in
the case of a religious, charitable or public institution
which nust be continued or in the case of descendants of
former ruling chiefs, Government possessed an absolute
di scretion to refuse to make a grant of noney or pension for
their nmaintenance or upkeep even though they satisfied al

the conditions for such a grant and were deserving of a
grant of noney or pension. The word "may" in s. 5(3) must
be interpreted as mandatory when the conditions precedent,
nanely, the existence of a religious, charitable or public
institutions which ought to be continued or of the
descendants of a ruling chief, is established. The words
"may pass such orders as it deens fit" in sub-s. (2) nmean no
nore than that Governnment nust nake its orders to fit the
occasi on, the kind of order to be nade being determ ned by
the necessity of the occasion. As stated in Maxwell on the
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Interpretation of Statutes ( 11th edn. p. 23 1

"Statutes which authorise persons to do acts
for the benefit of others, or, as it is
sometines said. for the

684

public good or the advancenent of justice,
have often given rise to controversy when
conferring the authority in terns sinmply

enabl i ng and not nmandatory. |n enacting that
they "may", or "shall, if they think fit," or,
"shall have power," or that "it shall be
l[awful™ for themto do such acts a statute
appears to use the | anguage of nere

perm ssion, but it has been so often decided

as to have becone an axiomthat in such cases

such expressions nay have-to say the

| east” compul sory force, and so would seem to

be nodi fi ed by judicial exposition."
This is an instance where, on the existence of the condition
precedent, the grant of noney or pension becones obligatory
on the Governnent notwithstanding that in S 5(2) the
CGovernment has been gi ven the power to pass such orders as
it deems fit and in sub-s. (3) the word "may" is used. The
word "may" is often read-as "shall" or "nust" when there is
sonething in the nature of the thing to be done which nakes
it the duty of the person on whomthe power is conferred to
exerci se the power. Section 5 (2) is discretionary because
it takes into account all cases which may be brought before
the CGovernment of persons claimng to be adversely affected
by the provisions of s. 3 of the Act. Many such persons nmay
have no clainms at although they may in a general way be said
to have been adversely affected by S. 3. If the power was to
be discretionary in every case there was no need to enact
further than sub-s. (2). The reason why two sub-sections
were enacted is not far to seek: That Covernment may K have
to select sone for consideration under sub-s. (3) and sone
under S. 7 and may have to dismiss the clains of some others
requires the confernment of a discretion and sub-s. (2) does
no nore than to give that discretion to Governnent and the
word "may" in that subsection bears its ordinary meaning.
The word "may" in sub-s. (3) ha,-,, however, a different
pur port. Under that sub-section Government nust, if it is
satisfied that an institution or service nust be continued
or that there is a descendant of a former ruling chief,
grant noney or pension to the institution or service or to
the descendant of the fornmer ruling chief, as the case my
be. O course, it need not nake a grant if the person
claimng is not a. descendant of a fornmer ruling chief or
there is other reasonable ground not to grant. noney or

pensi on. But, except in those cases where there are good
grounds for not granting the pension, Governnent is bound to
make a grant to those who fulfill the required condition and
the word "may" in the third sub-section though apparently
di scretionary has to be read as "nust”. File

685

H gh Court was in error in thinking that the third sub-
section also like the second conferred an absol ute

di scretion.
The next question is whether CGovernment was justified in
maki ng the order of April 26, 1955 ? That order gives no

reasons at all. The Act lays upon the Governnent a duty
whi ch obvi ously nust be perfornmed in a judicial manner. The
appel l ants do not seemto have been heard at all. The Act

bars a suit and there is all the npbre reason that Government
must deal with such case in a quasi-judicial manner giving
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an opportunity to the claimants to state their case in the
light of the-report of the Deputy Comm ssioner. The

appel lants were also entitled to know the reason why their
claim for the grant of noney or a pension was rejected by
CGovernment and how they were considered as not falling
within the class of persons who it was clearly intended by
the Act to be conpensated in this manner. Even in those
cases where the order of the Governnment is based upon
confidential material this Court has insisted that reasons
shoul d appear when CGovernnent perforns curial or quasi-
judicial functions (see Messrs Hari Nagar Sugar MIIls Ltd.
v. Shyam Sunder Jhunj hunwala & Gthers(1). The Hi gh Court
did not go into any other question at all because it
rejected the petition at the threshold on its interpretation
of S. 5(3). That interpretation has been found by us to be
erroneous and the order of the H gh Court rust be set aside.
As the order of Government does not fulfil the elenentary
requi rements of ~a quasi-judicial process we do not consider
it necessary to order a remt to the H gh Court. The order
of the State CGovernnent must be set aside and the CGovernment
directed to dispose of thecase in the light of our renarks
and we order accordingly. The respondents shall pay the
costs of the appellants in this Court and the H gh Court.
Appeal al | owed.

[1962] 2 S.C.R 339.

I p./65 -2)
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