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1. Leave granted.

2. The present appeal rem nds us
observations of Hon'ble M. Justice S- Ratnave
Pandi an in Madan CGopal Kakkad v. Naval Dubey &
Anr., (1992) 3 SCC 204 that "offenders of

sexual assault who are menace to the civilized
soci ety should be nercilessly and i nexorably
puni shed in the severest terns". Dealing with a
case of sexual assault, His Lordship enphasized
on Courts of Law their duty to handl e of fenders
of such crimes with a heavy hand. Hi's Lordship
concl uded:

"W feel that Judges who bear the

Sword of Justice should not hesitate

to use that sword with the utnost

severity, to the full and to the end

if the gravity of the offences so

demand”.
3. The case on hand, in our considered
vi ew, exhibits not only casual, indifferent and

perfunctory approach but insensitive attitude
adopted by the Hi gh Court in awardi ng sentence
on an of fender who perpetrated a hei nous crine
of committing rape on a married wonan in broad
dayl i ght. The case of the prosecution was that
respondent Babul al was residing at village
Daul at pur, Tehsil |kchavaar, District Sehore in
Madhya Pradesh. On July 23, 2002, at about
12.00 noon in his own tapri, he crimnally
intimdated the prosecutrix-PWs, aged about 22
years, a married |lady (hereinafter referred to
as 'PWb-X )and conmitted rape on her. According
to the prosecution, PW-X was living with her
husband in the house of the accused. On the day
of the incident, she was washing a drum on
tapri when the accused caught her from behind
and threw her on the ground. The prosecutri x-
PW shouted and resisted, but the accused
threatened her with knife and conmitted rape on
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her. Even thereafter, he threatened to kill her
if she reported the incident to anyone else. In
the evening, PWs-X told about sexual assault to
her husband and her nother-in-law Dallubai, a
blind | ady. PW8- Rantharan, who was the enpl oyer
of PW-Shiv Narayan- husband of PW was al so

i nformed who assured that he would talk to the
accused and PWs shoul d not | eave the place due
to fear. On the next day, i.e. July 24, 2002,
when the el der brother of Shiv Narayan arrived,
the prosecutrix (PW-X) and her husband (PW)
went to the police station, |Ikchavaar and

| odged a conplaint. PWs-X was then sent for

nedi cal exam nation, site plan was prepared and
statements of wi tnesses were recorded. PWs was
nmedi cal | y exami ned. The accused was al so sent
for medical examination. It was found that he
was absolutely conpetent to commit sexua

i ntercourse. After conpletion of usua

i nvestigation, charge-sheet was subnitted for
of f ences puni shabl e under Section 376 read with
Section 506, Part |1, Indian Penal Code (IPC).
The accused deni ed the charge. In his statenent
under Section 313 of the Code of Crimna
Procedure, 1973, he contended that in order to
avoi d repaynent of |oan taken from Rantharan-
PW8, the prosecutrix (PW-X) had falsely
implicated himin the case.

4. The trial Court considered the
evi dence adduced by the prosecution and
particularly sworn testinony of PWb-
prosecutrix, PW-Shiv Narayan-husband of
prosecutrix and PVW-Dr. Madhu Sharnma, i nmedi at e
Assi stant Surgeon, Public Health Centre,

| kchavaar and held that it was proved beyond
reasonabl e doubt that the accused had commtted
the of fence of rape. So far as PWB-Rantharan is
concerned, he did not support the prosecution
and was declared '"hostile . The trial Court,
however, acquitted the accused of the charge
under Section 506, Il |PC.

5. On sentence, the trial Court heard the
accused who prayed for grant of probation
which, in our opinion, was rightly refused by
the Court. In the light of nandate in sub-
section (1) of Section 376, IPC, the tria

Court inposed m ni mum sentence of seven years’
rigorous inprisonnment and to pay fine of

Rs. 2,500/ - (two thousand five hundred). In
default of payment of fine, the accused was
ordered to undergo rigorous inprisonnent for
si x nmonths nmore. The anount of fine was ordered
to be paid to the prosecutrix X

6. The aggri eved accused preferred an
appeal before the H gh Court of Madhya Pradesh.
The | earned counsel for the accused did not
chal |l enge the finding of conviction but prayed
for mercy and |l eniency in sentence. The | earned
Judge of the High Court upheld the argunment of
the | earned counsel for the appellant and
observed that the accused was initially in
custody from Septenber 11, 2002 to Cctober 10,
2002 and again after the pronouncenment of the
judgrment, he was sent to jail on January 23,
2003 till he was enlarged on bail on February
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26, 2003. The | earned Judge al so observed that
the accused was an 'illiterate agriculturist
fromrural area’ and fine of Rs.2,500/- was

al so inposed on him According to the | earned
Judge, on the facts of the case, the

i mprisonnment for two nonths and three days

whi ch had al ready undergone by the accused
could be said to be 'just and proper’ and
accordingly the appeal was partly all owed.

7. Aggri eved by the said order passed by
the H gh Court, the State has approached this
Court.

8. On Novenber 21, 2005, notice as al so
bai | abl e warrant was issued agai nst the
respondent which was duly served upon him The
respondent al so appeared through an advocate.
On March 19, 2007 when the matter was call ed
out, the advocate appearing for the respondent-
accused stated that he had no papers. The
Court, therefore, ordered that papers be given
to the | earned counsel appearing for the
respondent by the counsel for the State. The
matter was then called out for final hearing.

9. We have heard | earned counse
appearing for the parties.
10. The | earned counsel for the State

contended that the High Court had comm tted a
serious error of law.in reducing the sentence

i nposed by the trial Court. He submitted that
sub-section (1) of Section 376, I'PC provides

m ni mum sentence of rigorous inprisonnent for
seven years which was inposed by the tria

Court and there was no reason for the High
Court to interfere with the said order. Naximm
i mpri sonnent inposable on the offender under
the said provision is ten years. The H gh Court
was, therefore, not right in reducing the
sentence and that too when the accused had
undergone only for two nonths and three days.
It was al so submitted that no 'adequate and
speci al reasons’ were recorded by the High
Court for reducing the sentence and even on
that ground also the order is vul nerable. The
counsel submitted that the Hi gh Court ought to
have appreciated the fact that the offence was
conmitted in broad daylight. He, therefore,
submtted that the order passed by the High
Court deserves to be set aside by restoring the
order of the trial Court.

11. The | earned counsel for the
respondent - accused subnmitted that the

di scretion exercised by the Hi gh Court

consi dering the position of the accused, cannot

be said to be illegal and deserves no
interference.
12. Havi ng heard the | earned counsel for

the parties, in our opinion, the H gh Court had

mani festly erred in allow ng the appeal and in
reduci ng the sentence inposed on the offender

to the period ’al ready undergone’

13. So far as conviction of the respondent
is concerned, we find no infirmty in the

reasons recorded and the conclusion arrived at

by the trial Court. The trial Court rightly

held that on the fateful day, at 12. 00 noon,
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the accused committed the crine. In her
testinmony on oath, prosecutrix narrated the

i nci dent and stated that when she was washi ng
the kothi on tapri, the accused cane fromthe
behi nd, caught her, pulled her down on the
earth and conmtted rape on her. The tria
Court rightly observed that the prosecutrix

i nformed her husband about the incident, who in
turn contacted PWB- Ranthar an- enpl oyer, but
Rantharan- P8 did nothing. The natter was al so
reported by prosecutrix to her nother-in-|aw
Dal | ubai who was blind. PW-Shiv Narayan-
husband of the prosecutrix intimted his elder
br ot her about the incident when he canme next
day and thereafter First Information Report
(FIR) was | odged. The trial Court rightly held
that there was no unexplained delay in filing
the conplaint. The 'straightforward evidence
of prosecutrix-PWs was believed by the Court
and accordingly the accused was convicted. W
are fully satisfied that in recording a finding
of guilt against the respondent, the tria
Court had not committed any error, either of
fact or of |aw

14. As held by this Court in severa
cases, if a Court of /Law finds evi dence of
prosecutrix truthful, trustworthy and reliable,
convi ction can be recorded solely on the basis
of her testinony and no further corroboration
is necessary. In this connection, we may refer
to only two | eading decisions-of this Court in
Bhar wada Bhogi nbhai Hirjibhai v. State of
Gujarat, (1983) 3 SCC 217 and State of

Raj ast han v. Narayan, (1992) 3 SCC 615.

15. In the first case, this Court,
speaki ng through M P. Thakkar, J. stated:

"9. In the Indian setting, refusal to

act on the testinony of a victimof

sexual assault in the absence of

corroboration as a rule, is adding

insult to injury. Wiy should the

evi dence of the girl or the woman who
conpl ai ns of rape or sexual nolestation

be viewed with the aid of spectacles

fitted with lenses tinged with doubt,

di shbelief or suspicion? To do so is to

justify the charge of mal e chauvi ni sm

in a mal e dom nated society. W nust

anal yze the argunent in support of the

need for corroboration and subject it

to relentless and renorsel ess cross-

exam nation. And we mnmust do so with a

| ogi cal, and not an opinionated, eye in

the light of probabilities with our

feet firmy planted on the soil of

India and with our eyes focussed on the

I ndi an horizon. W nust not be swept

off the feet by the approach nmade in

the western world which has its own

social mlieu, its own social nores,

its own perm ssive values, and its own

code of life. Corroboration may be

consi dered essential to establish a

sexual offence in the backdrop of the

soci al ecol ogy of the western world. It
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is wholly unnecessary to inport the
sai d concept on a turnkey basis and to
transplant it on the Indian soi

regardl ess of the altogether different
at nosphere, attitudes, nores, responses
of the Indian society, and its profile.
The identities of the two worlds are
di fferent. The solution of problens
cannot therefore be identical. It is
concei vable in the western society that
a female may | evel false accusation as
regards sexual nolestation against a
mal e for several reasons such as

(1) The fenmale nay be a ’'good digger’
and may well have an econonic notive \027
to extract noney by hol ding out the
gun of prosecution-or public exposure.
(2) She may be suffering from

psychol ogi'cal neurosis and may seek an
escape fromthe neurotic prison by
phant asi zi.ng or imagining a situation
where she is desired, wanted, and
chased by mal es.

(3) She may want to w eak vengeance on
the male for real or imaginary wongs.
She may have a grudge agai nst a
particular male, or nmales in general
and may have the design to square the
account .

(4) She may have been .induced to-do so
in consideration of econom c rewards,
by a person interested in placing the
accused in a conprom sing or
enbarrassi ng position, on account of
personal or political vendetta.

(5) She may do so to gain notoriety or
publicity or to appease her own ego or
to satisfy her feeling of self-

i mportance in the context of her
inferiority conpl ex.

(6) She may do so on account of

j eal ousy.

(7) She may do so to win synpathy of

ot hers.

(8) She may do so upon being

repul sed".

16. In the second case, which was al so of

rape, there was delay of three days in | odging
FIR. This Court held that it was not a factor
causi ng doubt on the story of the prosecution
in view of the generally known fact that the
rape victimor her husband would hesitate to
approach the police. It was also held that

unl ess the evidence discloses that she and her
husband had strong reasons to falsely inplicate
the accused, ordinarily the court should have
no hesitation in accepting her version
regardi ng the incident.

. In the case on hand, the defence put
forward by the respondent-accused was that the
husband of the prosecutrix had taken advance
noney from PW3- Ranthar an- enpl oyer towards
| abour charges and since he had no intention to
return the said amount, the prosecutrix falsely
implicated the accused in the case. In our
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consi dered opinion, the trial Court rightly
rej ected the defence. Hence, in our opinion
the order of conviction recorded by the tria
Court and confirmed by the H gh Court cannot be
said to be faulty and conviction of the
respondent - accused cannot be said to be
illegal.
18. The next question relates to adequacy
of sentence. Let us consider it on principle as
well as in practice, in the light of statutory
provi si ons.
19. Puni shment i s the sanction inposed on
the of fender for the infringenent of |aw
conmtted by him Once a person is tried for
conmi ssion of an offence and found guilty by a
conpetent court, it is the duty of the court to
i mpose on hi msuch- sentence as is prescribed by
| aw. The award of sentence is consequential on
and incidental to conviction. The | aw does not
envi sage ‘a person being convicted for an
of fence without a sentence being inposed
t herefor.
20. The obj ect of punishnent has been
succinctly stated in Hal sbury’s Laws of
Engl and, (4th Edition; Vol.ll; para 482) 'thus;
"The ains of punishment are now
considered to be retribution, justice,
deterrence, reformation and protection
and nodern sentencing policy reflects
a conbi nati on of several or all of
these ainms. The retributive elenment is
i ntended to show public revulsion to
the of fence and to puni sh the of fender
for his wong conduct. The concept of
justice as an ai mof puni shnment means
both that the punishment should fit
the of fence and also that |ike
of fences should receive sinmlar
puni shments. An increasingly inmportant
aspect of punishment is deterrence and
sentences are ainmed at deterring not
only the actual offender fromfurther
of fences but al so potential offenders
frombreaking the |law. The inportance
of reformation of the offender is
shown by the grow ng enphasis laid
upon it by much nodern | egislation
but judicial opinion towards this
particular aimis varied and
rehabilitation will not usually be
accorded precedence over deterrence.
The main ai mof punishnent in judicia
t hought, however, is still the
protection of society and the other
objects frequently receive only
secondary consi derati on when sentences
are being deci ded".

(enphasi s suppli ed)
21. In justice-delivery system sentencing
is indeed a difficult and conpl ex question
Every Court must be conscious and m ndful of
proportion between an of fence committed and
penalty inmposed as also its inpact on society
in general and the victimof the crine in
particul ar.
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22. In B.G Goswam v. Delhi
Admi ni stration, (1974) 3 SCC 85, this Court
st at ed:

"Now t he question of sentence is

always a difficult question, requiring

as it does, proper adjustnent and

bal anci ng of various considerations

which weigh with a judicial mnd in
determning its appropriate quantumin

a given case. The mmin purpose of the
sentence broadly stated is that the

accused mnust realise that he has

conmtted an act which is not only

harnful to the society of which he

forns an integral part but is also

harnful to his own future, both as an

i ndi vi dual and as a nenber of the

soci ety. Puni shment is designed to

protect society by deterring potentia

of fenders as al so by preventing the

guilty party fromrepeating the

of fence; it is also designed to reform

the of fender and re-claimhimas a | aw
abiding citizen for the good of the

soci ety as a whol e, Reformatory,

deterrent and punitive aspects of

puni shment thus play their due part in
judicial thinking while deternining

this question. In nmodern civilized

soci eties, however, reformatory aspect

i s being given sonmewhat greater

i nportance. Too lenient as well as too

harsh sentences both | ose their

ef fi caci ousness. One does not deter

and the other may frustrate thereby

maki ng the of fender a hardened

crimnal". (enphasi's suppl i ed)
[see al so Sal nond on Juri sprudence,

(2004); p.94]

23. Penal |aws, by and large, adhere to
the doctrine of proportionality in prescribing
sentences according to cul pability of crimnal
conduct. Judges in principle agree that
sentence ought always to comrensurate with the
crinme. In practice, however, sentences are
deterni ned on other relevant and ger mane
consi derations. Sometines it is the
correctional need that justifies |esser
sentence. Sonetinmes the circunstances under
which the offence is committed play an
important role. Sonetinmes it is the degree of
del i berati on shown by the offender in
conmitting a crime which is nmateri al
Sentencing is thus a delicate task which
requires skill, talent and consideration of
several factors, such as, the nature of

of fence, circunstances \026extenuating or
aggravating- in which it was committed, prior
crimnal record of the offender, if any, age
and background of the crimnal with reference
to education, hone life, social adjustnent,
enmotional and nmental condition, prospects of
his reformation and rehabilitation, etc. Al
these and similar other considerations can
hopefully and legitimtely, tilt the scale on
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24, Mor eover, social inpact of the crine,

particularly where it relates to offences

agai nst wonen, cannot be |ost sight of and per
se require exenplary treatnment. Any libera
attitude of inposition of meager sentence or
too synpathetic view nmay be counter productive
in the long run and agai nst social interest

whi ch needs to be cared for, protected and
strengthened by string of deterrence inbuilt in
the sentencing system

25. Sexual violence apart frombeing a
dehumani zing act is also an unlawful intrusion
of the right to privacy and sanctity of a
female. It is a serious blowto her suprene
honour and of fends her sel f-esteem and dignity.
It degrades and humiliates the victimand

| eaves behind a traumatic experience. It has
been rightly said that whereas a nurderer
destroys the physical frane of a victim a
rapi st degrades and defiles the soul of a
hel pl ess femal e. The courts are, therefore,
expected to try and deci de cases of sexual
crinme agai nst women w th utnost sensitivity.
Such cases need to/'be dealt with sternly and
severely. A socially sensitized Judge is a
better armour in cases of crinme agai nst wonen
than | ong cl auses of penal provisions,
cont ai ni ng conmpl ex exceptions and conpli cated
pr ovi sos.

26. Once a person-is convicted for an
of fence of rape, he should be treated with a
heavy hand. An undeserved indul gence or |ibera
attitude in not awardi ng adequate sentence in
such cases would anobunt to allowing or even to
encouragi ng 'potential crimnals’'. The society
can no | onger endure under such serious
threats. Courts nust hear the |loud cry for
justice by society in cases of heinous crine of
rape and i npose adequate sentence. Public
abhorrence of the crime needs reflection
through inposition of appropriate sentence by
the Court [Dinesh v. State of Rajasthan, (2006)
3 SCC 771].

27. Now, | et us consider the | ega
position in the light of statutory provisions
and amendnents nade. The Law Conmi ssi on t ook
note of various decisions rendered by this
Court fromtinme to tinme wherein it was observed
that considering the rise in crine and the
growi ng nmenace to sexual abuse, necessary
change shoul d be nade. The Law Conmi ssi on
therefore, in its 84th Report stated:

"It is often stated that a woman who

i s raped undergoes two crises-the rape

and the subsequent trial. Wile the

first seriously wounds her dignity,

curbs her individual, destroys her

sense of security and may often ruin

her physically, the second is no | ess

potent of m schief, inasnmuch as it not

only forces her to relive through the
traumati c experience, but also does so

in the glare of publicity in a totally

alien atnmosphere, with the whol e
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appar at us and paraphernalia of the

crimnal justice systemfocused upon

her .

In particular, it is now well

establ i shed that sexual activities

with young girls of inmmature age have

a traumatic effect which often

persists through life, |eading

subsequently to disorders, unless

there are counter-bal ancing factors in
famly life and in social attitudes

whi ch coul d act as a cushi on agai nst

such traumatic effects.

Rape is the "ultimte violation of the
self’. It is a huniliating event in a
woman’'s |life which reads to fear for

exi stence and a sense of

power | essness. The victi m needs

enpat hy and safety and a sense of re-
assurance. I'n the absence of public
sensitivity to these needs, the

experience of figuring in a report of

the of fence may itself becone another
assaul t.

Forci bl e rape i s uni que anong cri nes,

in the manner in which its victins are
dealt with by the criminal justice

system Raped wonen have to undergo

certain tribul ations. These begin wth
their treatnent by the police and

continue through a mal e-dom nat ed

crimnal justice system Acquittal of

many de facto guilty rapists adds to

the sense of injustice.

In effect, the focus of the lLaw upon
corroboration, consent and character

of the prosecutrix and a standard of

proof of guilt going beyond reasonabl e
doubt have resulted in an increasing
alienation of the general public from

the Il egal system who find the | aw and

| egal | anguage difficult to understand

and who think that the courts are not

run so well as one would expect.

28. Pursuant to the Law Conmi ssion’s
Report, Parlianment anended Sections 375 and
376, IPC by the Crimnal Law (Amendrment) Act,
1983. (ACT 43 of 1983). Sub-section (1) of
Section 376 now prescribes mni num sentence of
ri gorous inprisonment of seven years on the
person convi cted under Section 376(1) unless
the case is covered by proviso. Sub-section (1)
read with proviso is material which reads thus:
376. Puni shrment for rape

(1) Whoever, except in the cases

provi ded for by subsection (2),

comm ts rape shall be punished with

i mprisonnent of either description for

a termwhich shall not be | ess than

seven years but which may be for life

or for a termwhich nay extend to ten

years and shall also be liable to fine

unl ess the wonen raped is his own wife

and i s not under twelve years of age,

i n which cases, he shall be punished
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with inprisonnent of either
description for a termwhich may
extend to two years or with fine or
wi th bot h:
Provi ded that the court may, for
adequat e and speci al reasons to be
nmentioned in the judgenent, inpose a
sentence of inprisonment for a term of
| ess than seven years.

(enphasi s suppli ed)
29. The proviso to sub-section (1) of
Section 376, IPC thus enjoins the Court if it
i nposes | ess than the mninum sentence of seven
years rigorous inprisonnment on an of fender of
rape to record 'adequate and special reasons’
in the judgnent. Recording of reasons is,
therefore, sine qua non or condition precedent
for inposing sentence1ess than the m nimm
required by | aw. Mreover, such reasons nust be
both (i) " adequate’ and (ii) '"special’. Wat is
"adequat e’ _and "’ speci al’ woul d depend upon
several factors and no strait-jacket fornmula
can be laid down as arule of |aw of universa
applicati on.
30. In'theinstant case, 'special’ and
"adequat e’ reasons according to the |earned
Judge of the High Court were; (i) the
respondent was an "illiterate agriculturist
fromrural area’ and (ii) an amount of fine of
Rs. 2,500/ - was inposed on him-No other reason
what soever has been nentioned-in the judgment,
nor is found fromthe record of the case. Wth
respect to the | earned Judge, in our considered
opi nion, the so called reasons can neither be
said to be 'special’ nor ’'adequate’. On the
contrary, in the Special Leave Petition seeking
| eave to appeal, the applicant-State has
averred that the | earned Judge was in the habit
of passing such orders by reducing sentence to
the period 'already undergone’ in serious
of f ences puni shabl e under Sections 304, 307,
376, etc. Alist is also given of some of
the matters decided by him Qur attention was
also invited by the | earned Governnent Advocate
that in several cases, this Court has set aside
the decisions rendered by the sanme | earned
Judge.
31. In our judgnent, by passing the order
i mpugned in the present appeal and by reducing
the sentence inposed on the respondent by the
trial Court to the 'period already undergone
whi ch was only two nonths and three days, the
| earned Judge of the High Court has comitted
grave illegality which had resulted in
"m scarriage of justice'. There were no reasons
much | ess 'adequate’ and 'special’ reasons to
reduce the sentence less than the mni mum
required to be inposed under sub-section (1) of
Section 376, IPC. The order is, therefore,
liable to be set aside. On the facts and in the
circunst ances of the case, in our opinion, the
trial Court was wholly right and fully
justified in awarding rigorous inprisonnent for
seven years as envi saged by sub-section (1) of
Section 376, IPC and there was no earthly
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reason to interfere with the said order by the
Hi gh Court. The appeal, therefore, deserves to
be al | owed.

32. For the foregoing reasons, the appea
filed by the State is allowed. The order of
conviction recorded by the trial Court and
confirmed by the H gh Court is upheld. The Hi gh
Court was, however, wrong in reducing the
sentence and the trial Court rightly inposed

ri gorous inprisonment of seven years on the
respondent - accused. W, therefore, restore that
part of the order of the trial Court directing
the respondent to suffer rigorous inprisonnent
for seven years. It goes w thout saying that
the period of sentence al ready undergone by the
respondent - accused wi-ll be given set off.

33. Or dered accordingly.




