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1) Leave granted.

2) Thi s appeal is directed against the judgnent and order

dat ed 21. 02. 2007 passed by the Hi gh Court of Delhi in F.A O

No. 305 of 2006 by which the Hi gh Court disnmssed the appea

filed by the appellant herein for lack of territorial jurisdiction
hol di ng that Section 10(1)(a) of the Conpani es Act, 1956 wil |

take precedence over Section 50 of the Arbitration and

Conci liation Act, 1996.

3) Brief facts, in a nutshell, are:

On 05.10.1984, a Joint Venture Agreenent was entered into

bet ween Sum tonmo Corporation (appellant herein), Punjab
Tractors Pvt. Ltd. (respondent No.5 herein) and Swaraj Mazda
Limted (Respondent No.6 herein) (conprehensively specifying
the respective rights and obligations of the parties including
t he management control of the affairs of the conpany. The
Joint Venture Agreenent, which is filed as Annexure P-1
contains in Article XVI, arbitration agreenent between the
parties.

In the begi nning of 2005, the sharehol ding pattern of the
appel l ant - Sumitonmo Corporation ( in short "SC') and
respondent No. 5 - Punjab Tractors Pvt. Ltd. ( in short "PTL")
& respondent No. 6 - Swaraj Mazda Ltd. (in short "SM.") was :
respondent No.5 \026 PTL - 29.04% respondent No.6 \026 SM. \ 026
15.66% appel lant V026 SC \ 026 10.44% and respondent No.1 - CDC
Fi nanci al Services (Mauritius) Ltd., respondent No.2 - South
Asi a Regional Fund, Mauritius, respondent No.3 - CDC- PTL
Hol di ngs Ltd. and respondent No.4 - ACTIS Agri Business Ltd.
\026 17.45% On 30.06. 2005, an agreenent (Annexure P-2) was
entered into between PTL, SC and SM. for purchase by the

SC, appellant herein, of 1,573,000 shares of SML from PTL.
Thus, the sharehol ding of SC increased to 41% while the
hol di ng of PTL came down to 14% The sai d agreenent al so
contains arbitration agreenment in Article Il, Section 2.083.

In May-June, 2006, disputes arose between the parties
regarding rights of the parties envisaged in Section 4.1 and
ot her provisions of the Joint Venture Agreenent. PTL sought
to nomnate four Directors on the Board of SM. and the sane
was disallowed in view of Section 4.1 of the Joint Venture
Agr eenent .

On 3.8.2006, PTL and 4 others i.e. Respondent Nos. 1to
5 herein filed Conpany Petition No. 68 of 2006 before the
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Conpany Law Board, Principal Bench, New Del hi seeking
redressal under Sections 397,398,402 etc. of the Comnpanies
Act, 1956 (for short the "Conpanies Act") for oppression and
m smanagenment on the part of the appellant and noninee
directors of the appellant in the managenment and conduct of
the affairs of Swaraj Mazda Ltd., the conpany in issue
(Respondent No.6 herein). In the conpany petition, the
appel l ant hereini.e. S.C. filed an application being C. A No.
259 of 2006 seeking reference to arbitration under Section 45
and alternatively under Section 8 of the Arbitration &
Conciliation Act, 1996 (hereinafter referred to as the
"Arbitration Act"). On 26.9.2006, the Conpany Law Board
passed an order refusing to refer the parties to arbitration
under Section 45 of the Act. Against the said order, the
appel lant filed an appeal being F. A O No. 305 of 2006 under
Section 50 of the Act on 30.10.2006 in the H gh Court of
Del hi .

On 21.2.2007, the Hi gh Court delivered the judgnent
di sm ssing the appeal not on nerits but for lack of territoria
jurisdiction holding that Section 10(1)(a) of the Conpani es Act
will take precedence over Section 50 of the Arbitration Act.
Aggrieved by the said order, the appellant 1026 SC filed this
appeal before this Court.
4) We heard M. C A Sundaram | earned seni or counse
appearing for the appellant and M. Sudipto Sarkar and M.
Jai deep Cupta, |earned senior counsel appearing for the
contesting respondents.
5) According to M. C. A Sundaram |earned senior counse
for the appellant, the Hi gh Court whilst noticing that it was
the forumunder Section 50 of the Arbitration Act has
conmitted an error in holding that the forum of appeal was
not the forum contenpl ated under Section 50 of the said Act
and the appeal was liable to be filed in forum contenpl at ed
under Section 10(1)(a) of the Companies Act. He further
submitted that in view of the fact that the appellant herein
filed an application under Section 45 of the Arbitration Act
though in a petition filed under Sections 397, 398, 402 etc. of
the Conpani es Act for oppression and m s-nmanagenent, in
the light of the |Ianguage used, nanely, "judicial authority"
under Section 45 of the Arbitration Act, the order dated
26. 09. 2006 havi ng been passed by the Company Law Board
(for short the "CLB") in its capacity as a judicial authority
under the Arbitration Act, the appeal against the order lies
under the Arbitration Act. He also subnitted that the source
of jurisdiction of the CLB exercising powers in passing the
order inpugned in the High Court is Section 45 of the
Arbitration Act and not any provision of the Conpani es Act.
According to him the Arbitration Act has been held to be a
conpl ete code as regards the |law of arbitration and the sane
being a special statute has overriding effect than the
Conpanies Act in the light of the |Ianguage used in-Section 50
of the Arbitration Act. The Delhi H gh Court is the appropriate
Court authorized by law to hear appeals; hence the contrary
concl usi on cannot be sustained and liable to be interfered. On
the other hand, M. Sudipto Sarkar and M. Jai deep QGupt a,
| earned senior counsel for the contesting respondents
submitted that Section 50 of the Arbitration Act clearly
suggests that an appeal shall lie fromthe order of the CLB to
the Court authorized by law to hear the appeal from such
order of the CLB. 1In other words, according to them in the
event the order under Section 45 is passed by the CLB, the
forum which is provided under |aw for hearing the appeal from
the orders of the CLB, will be the Appellate Forum They
el aborated that Section 10-F read with Section 10(1)(a) of the
Conpani es Act, provides for such forumto hear the appea
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fromthe orders of the CLB as the High Court within the
jurisdiction of which the Registered Ofice of the conpany in

i ssue is situated.

6) We have carefully perused all the relevant materials,
Annexures and considered the rival contentions. The only
guestion to be considered in the present appeal is whether the
order dated 26.09.2006 of the CLB refusing to refer parties to
arbitration under Section 45 of the Arbitration Act was |liable
to be challenged to the forum under Section 50 of the
Arbitration Act or to the forum under Section 10(1)(a) of the
Conpani es Act .

7) It is relevant to point out that in a conpany petition filed
by the PTL and 4 others (Respondent Nos.1-5 herein) before

the CLB, Principal Bench, New Del hi, the second respondent
therein (appellant herein, nanely, SC filed Conpany
Application No. 259 of 2006 under Section 45 of the

Arbitration Act for referring the parties to arbitration. The
sai d Section 45 reads thus:

"45. Power of judicial authority to refer parties to
arbitrati'on.- Notwi thstandi ng anything contained in Part |

or in the Code of G vil Procedure, 1908 (5 of 1908), a judicia
authority, when seized of an action in a matter in respect of
whi ch the parties have made an agreenent referred to in

section 44, shall, at the request of one of the parties or any
person claimng through or under him refer the parties to
arbitration, unless it finds that the said agreenent is nul

and voi d, inoperative or incapable of being perforned.”

By pointing out the provisions of the Joint Venture Agreement
(in short "JVA"), it was contended on behalf of the appell ant
that the dispute having directly arisen fromthe terms of the
arbitration agreenent, the sane has to be necessarily

determ ned only by the arbitral tribunal, hence the CLB is

bound to refer the parties to arbitration. It is not in dispute
that as held by this Court in Hi ndustan Petrol eum Corpn

Ltd. vs. Pinkcity Mdway Petroleuns, (2003) 6 SCC 503, if

there is an arbitration clause, in terms of Section 8, the Court
has a mandatory duty to refer the disputes arising between

the contracting parties to arbitrator. It is also'not in dispute
that in Bhatia International vs. Bulk Trading S. A, (2002) 4
SCC 105, it has been held that Part 1 of the Act applies to
international arbitration held outside India also.~ On the other
hand, it was submitted on behal f of the respondents that the
appel | ant i nvoked the provisions of the Arbitration Act on the
ground that both JVA and Share Purchase Agreenent (in

short "SPA") provide for arbitration, in the JVA-arbitration has
been provided only in case of disputes between the conpany

(SVL/ PTL on the one hand and Mazda/ SC on the other), there

is no provision for an arbitration in case of disputes between
the conpany and the contesting respondents. It was also
pointed out that in the two agreenents, nanely, JVA and SPA
three arbitral tribunals have been naned, hence in‘the |ight of
the uncertainty regarding the contractual forumto which the
parties are to be referred, the application cannot be
entertained. It was also highlighted since sone of the
respondents herein were not being parties to the JVA they
cannot be referred to arbitration. 1t was also pointed out that
the main grievance is that the conpany is not conmplying with
the provisions of Article 87, therefore, the actual dispute is
bet ween t he conmpany and the respondents, even though the
conpany is a party to the JVA, the arbitration clause does not
cover the conpany, in such an event, the question of referring
the parties to arbitration does not ari se.

8) In the conmpany application filed by the appellant herein
the main allegation relates to the claim nanely, the PTL has
the right to nomnate four directors and it is based on not only
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clause 4(1) of JVA but also on article 87 of ACA. W have
already referred to the fact that the said application had been
filed under Section 45 of the Arbitration Act. Section 2(h) of
the Arbitration Act nmentions that the "party" means a party to
an arbitration agreenent. To put it clear the party to the
judicial proceeding should be a party to the arbitration
agreement. As rightly observed by the CLB, the proceeding
under Section 397/398 of the Conpanies Act always relates to

the affairs of the conpany. Insofar as the arbitration clause in
the JVA is concerned, to bind the conpany it has to be a party
to the arbitration agreenent. It was pointed out that even

though the conpany is a party to the JVA no arbitration has
been provided for disputes between the sharehol ders and the
conpany or in relation to allegations in the affairs of the
conpany. A perusal of the agreenment show that the

arbitration clause contained in JVA has provided for

resol uti on of disputes through arbitration classifying the
conpany and/ or PTL as one party and Mazda or SC as

another party.” |In other words, no arbitration has been

envi saged in the JVA if dispute arises even with reference to
the ternms of the JVA between PTL on the one hand and the
conpany on the other. It is relevant to nention that the
provi sions of Section397/398 of the Conpanies Act can be

i nvoked only if the disputes, even anong the sharehol ders or

al | egati ons agai nst each other, relate to the affairs of a
conpany. In the conmpany petition, the conposition of the

board of directors is in the affairs of the conpany and the
contesting respondents herein have alleged that the conpany

is not complying with the provisions of article 87 in the matter
of conposition of the board. The CLB, on anal yzing those

rel evant aspects, concluded that the grievances of the
petitioners therein (contesting respondents) falls squarely in
the affairs of the conpany and since no arbitration has been
provided in regard to the di sputes between PTL and the
conpany, there is no arbitration agreement at all between the
conpany and PTL in the JVA to refer the parties to arbitration
The CLB has al so concl uded that petitioner Nos. 2-5'therein
are not parties to either of the two agreenents. Based on the
above factual aspects, the CLB has concluded that there is no
comonal ities of parties and considering all the relevant
aspects arrived at a conclusion that the application deserves
to be dismssed on the main ground that the conmpany in the
affairs of which application has been filed, is not aparty to the
arbitration agreenent in the JVA and petitioner Nos. 2 to 5
therein were not parties to the JVA or SPA coul d-al so

i ndependently prosecute the said petition as they satisfy the
requi rements of Section 399 and finally, the arbitral forumis
not specific.

9) In the light of the said conclusion, in order to ascertain
the correctness of the sane, it is useful to refer to the
provi sions of Section 50 of the Arbitration Act and Section
10(1) (a) and Section 10-F and of the Compani es Act.

"50. Appeal abl e orders.- (1) An appeal shall lie fromthe
order refusing to-

(a) refer the parties to arbitration under section 45;

(b) enforce a foreign award under section 48,

to the court authorized by law to hear appeals from such

or der.

(2) xxx xxxx"

"10. Jurisdiction of Courts.- (1) The Court having
jurisdiction under this Act shall be-

(a) the H gh Court having jurisdiction in relation to the
pl ace at which the registered office of the conpany

concerned is situate, except to the extent to which
jurisdiction has been conferred on any District Court
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or District Courts subordinate to that H gh Court in
pur suance of sub-section (2); and
(b) where jurisdiction has been so conferred, the District
Court in regard to matters falling within the scope of
the jurisdiction conferred, in respect of conpanies
having their registered offices in the district."
"10F. Appeal s against the order of the Conpany Law
Board. - Any person aggrieved by any decision or order of the
Conpany Law Board nmade before the conmencenent of the
Conpani es (Second Amendnent) Act, 2002 may file an
appeal to the High Court within sixty days fromthe date of
conmuni cati on of the decision or order of the Conpany Law
Board to himon any question of |law arising out of such
order:
Provided that the H gh Court may, if it is satisfied that
the appell ant was prevented by sufficient cause fromfiling
the appeal within the said period, allowit to be filed within a
further period not exceedi ng sixty days."
The above provisions make it clear that the forumshall be
court authorized by |aw to hear the appeals from such order
In this regard, it is useful to reproduce the Explanation to
Section 47 of the Arbitration Act which reads thus:

"47. Evidence:- XXX XXXX
Expl anation.- In thi's section and all the foll ow ng sections of
this Chapter, "Court" means the principal Cvil Court of
original jurisdictionin a district, and includes the Hi gh
Court in exercise of its ordinary original civil jurisdiction
havi ng jurisdiction over the subject-matter of the award if
the sane had been the subject-matter of a suit, but does not
i nclude any civil court of a grade inferior to such principa
Cvil Court, or any Court of Small Causes."
As rightly pointed out, it is clear that unlike the explanation to
Section 47, Section 50 uses the expression "Court" not
simpliciter but qualified by the wording "authorized by law to
hear appeals from such order.™ It is not the court having
jurisdiction if the subject-matter i's a suit where jurisdiction is
determ ned in accordance with the provisions of Sections
16-20 of the Code of Civil Procedure. On the other hand,
Section 50 of the Arbitration Act specifically used the word
"aut horized by law' and not the "Ci vil Procedure Code" or
"suit".
In Smt. Ganga Bai vs. Vijay Kumar and O hers, (1974)
2 SCC 393, while considering relevant provisions fromthe
Cvil Procedure Code in respect of right of appeal against a
finding, res judicata etc., this Court in para 15 hel dthus:
"15. It is thus clear that the appeal filed by Defendants 2 and 3 in
the H gh Court was directed originally not against any part of the
prelimnary decree but against a nmere finding recorded by the tria
court that the partition was not genuine. The nmain controversy
before us centres round the question whether that appeal was
nmai ntai nable. On this question the position seens to us well
established. There is a basic distinction between the right of suilt
and the right of appeal. There is an inherent right in every person
to bring a suit of a civil nature and unless the suit is barred by
statute one may, at one's peril, bring a suit of one’'s choice. It is no
answer to a suit, howsoever frivolous to claim that the |law confers
no such right to sue. A suit for its maintainability requires no
authority of law and it is enough that no statute bars the suit. But
the position in regard to appeals is quite the opposite. The right of
appeal inheres in no one and therefore an appeal for its
mai ntai nability nmust have the clear authority of law That explains
why the right of appeal is described as a creature of statute."
It is clear that if there is no bar in any statute, no difficulty in
filing a suit, on the other hand in the case of appeals for its
mai ntai nability there nmust be a specific provision/clear
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authority of law. In view of the sane, while exercise of origina
jurisdiction as provided in Section 47 and other simlar
sections of the Arbitration Act should be by the court within
the jurisdiction of which the suit would have been filed, the
appeal shall always be to the appellate forumwhich hears
appeal s fromthe order of the forum which passes the order. It
is also clear from Section 37 of the Act dealing with appeals.
Here al so the appeal is to the court which hears the appea

and not the court which exercises original jurisdiction if the
subj ect-matter had been a suit as provided in the explanation

to Section 47 or Section 2(c) of the Arbitration Act. To our

m nd, the reading of Section 50 clearly suggests that an

appeal shall lie fromthe order of the CLB to the court

aut horized by law to hear the appeals fromsuch order of the
CLB. To nmeke it clear that in the event the order under

Section 45 is passed by the CLB, the forumwhich is provided
under |aw for hearing the appeal fromthe order of the CLB

will be the Appellate Forum |In other words, while Section 50
of the Arbitration Act provides for the orders which can be

nmade t he 'subj ect-matter of the appeal, the forumto hear the
appeal is to be tested with reference to the appropriate | aw
governing the authority or forum which passed the origina

order, that is, in the case on hand, the CLB. Section 10F read
with Section 10(1)(a) of the Conpanies Act provides for such
forumto hear the appeal fromthe orders of the CLB as the

Hi gh Court within the jurisdiction of which the Registered
Ofice of the conpany in issue is situated

10) Now |l et us | ook into Section 10(1)(a) and Section 10F of
the Compani es Act. An appeal against any order of the CLB

i ncluding an order passed refusing referenceto arbitration
shall lie to the High Court within the jurisdiction of which the
Regi stered Ofice of the conpany is situated. That is the
reason Section 50 of the Arbitration Act purposively uses the
expression "authorized by law to hear the appeal". As rightly
poi nted out, it cannot be that an order passed by the CLB
becones appeal able to a civil court or a court exercising civi
jurisdiction when Parlianment has chosen to provide for a

speci fic appellate forum which shoul d hear the appeal from

the orders of the CLB.

11) In Stridewell Leathers (P) Ltd. and Qthers vs.

Bhanker pur Si nbhaoli Beverages (P) Ltd., and O hers,

(1994) 1 SCC 34, the main question for decision relates to the
nmeani ng of the expression "the H gh Court"” in Section 10F of

the Conpani es Act, 1956 which has been inserted in the

principal Act by the Conpanies (Anendnment) Act, 1988 w. e.f.

May 31, 1991. The controversy is whether the H gh Court to

whi ch the appeal lies under Section 10F from an order of the

CLB is the High Court having jurisdiction in relation to the

pl ace at which the registered office of the Conpany is situate
or it is the Hgh Court having jurisdiction in relation to the

pl ace at whi ch the Conpany Law Board nakes the order

under appeal. The Court has concl uded as under: -

"18. For the aforesaid reasons, we are of the opinion that the
expression "the Hi gh Court™ in Section 10-F of the Conpani es Act
neans the Hi gh Court having jurisdiction in relation to the pl ace
at which the registered office of the conmpany concerned is situate
as indicated by Section 2(11) read with Section 10(1)(a) of the Act.
Accordingly, in the present case, the appeal against the order of
the Conpany Law Board would lie in the Madras Hi gh Court

which has jurisdiction in relation to the place at which the

regi stered office of the conpany concerned is situate and not the
Del hi H gh Court merely because the order was made by the
Conpany Law Board at Del hi. This appeal is allowed and the

i mpugned order made by the Del hi Hi gh Court is set aside
resulting in acceptance of the prelimnary objection raised by the
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appel lants in the Del hi Hi gh Court. The Del hi H gh Court will now
nake t he consequential order."

As per the ratio decidendi, the appeal under Section 50 of the
Arbitration Act froman order passed by the CLB on matters
concerni ng Swaraj Mazda whose Registered Ofice is in Punjab

is maintainable in the H gh Court of Punjab and Haryana and

not to the High Court of Delhi. Reliance placed by the
appel l ant on the decision of the H gh Court of Punjab and
Haryana in H nd Sanmachar Ltd., Jal andhar vs. Sm

Sudar shan Chopra and Others, (2002) 4 Comp LJ 1 to

contend that an appeal from an order passed by the CLB

sitting in Delhi should be to the Del hi H gh Court
notw t hst andi ng the Regi stered O fice of the conpany

concerned is in Punjab is not sustainable. A perusal of the
sai d deci sion shows that the Punjab and Haryana H gh Court

was not considering the issue of territorial jurisdiction on
matters arising out of an order-passed by the CLB. On the

ot her hand, the H gh Court was considering the issue whether

an appeal /i s mmintainable froman order passed by the CLB
rejecting the application under Section 8 of the Arbitration Act
when Section 37 of the said Act expressly provides that no
appeal shall lie against orders specifically nmentioned in
Section 37 and fromno others and Section 8 is not nentioned

in that section. As rightly pointed out by |earned senior
counsel appearing for the contesting respondents in that case
the Punjab and Haryana Hi gh Court did not consider the issue
that when an appeal lies which Court will have jurisdiction to
entertain and decide the appeal. This is clear fromthe reading
of paras 17 and 18 of ‘the judgnent of the Punjab and Haryana
High Court. It is also brought to our notice that in

Sudar shan Chopra vs. Conpany Law Board, 2004 (2) Arb

LR 241 referring to various authorities, the very sane Punjab
and Haryana Hi gh Court has ruled that the jurisdiction of the
Conpany Law Board under Sections 397 and 398 is not in any

way affected by the existence of arbitration clause and,
therefore, the CLB which exercises power under those Sections
and passes orders as per the provisions of Section 402 of the
Conpani es Act can proceed with the matter notw thstandi ng

the arbitration clause.

12) In view of our conclusion, we are satisfied that the
appel  ant has wongly based its argunents on matters such as
ouster of jurisdiction, over-riding effect of special statute over
general statute, over-riding effect of subsequent statute etc.
Since they have no application whatsoever to the natter in

i ssue, there is no need to refer various decisions in those
aspects. CQuster of jurisdiction arises only in regard to origina
jurisdiction and it cannot have any application to appellate
jurisdiction as the one provided in Section 50 of the
Arbitration Act. The appeal is a statutory renedy and it can
lie only to the specified forum The appellate forum cannot be
deci ded on the basis of cause of action as applicable to origina
proceedi ngs such as suit which could be filed in any court

where part of cause of action arises. In such circunstances,

we are unable to accept the | engthy argunments advanced on

the above-nmenti oned subject by |earned senior counsel for the
appel l ant. Li kew se, the subm ssion of the appellant, nanely,
the Arbitration Act being a special and subsequent statute has
no rel evance to the present case.

13) In the light of what has been stated above, we sustain the
i mpugned order of the H gh Court dated 21.02.2007 in F.A O

No. 305 of 2006. Consequently, the appeal fails as devoid of
any nerit and the sane is dismssed. It is nmade clear that the
time taken by the appellant in pursuing their appeal before the
Del hi Hi gh Court as well as this Court shall be excluded for

the purpose of limtation. No costs.




