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JUDGMENT

Kul di p Si ngh, J.

The question before the Central Adm nistrative Tribuna
Cal cutta Bench (the Tribunal) was whether the enployees
(wor kmen) working in the Government-Mnt, Alipur, Calcutta -
who were allottees of Government accommodati on and as such
were not being paid house rent allowance - were entitled to
conpute the over-tinme allowance payable to them after taking
into account, nationally, the el ement of ~house rent
al l owance. Following its earlier decision in OA 13 of 1987
(decided on April 17, 1990) the Tribunal answered the
guestion by the inpugned judgnent dated September 6, 1990 in
the affirmative and decided the sane in favour of the
enpl oyees. This appeal, by the Union of India is against the
j udgrment of the Tribunal

It is not necessary for us to go into the chequered
history of litigation on the question whether the enpl oyees
of Government-Mnt were entitled to the over-tine all owance.
It is not disputed before us that the enployees of the
Government-M nt who cone within the definition of workmen
under the Factories Act, 1948 (the Act) are entitled to
extra wages for over-tinme under Section 59 of the Act. It is
further not disputed that all those enpl oyees who have not
been all otted Governnent accommodati on and are in receipt of
house rent allowance are entitled to commute the over-tine
al | owance by i ncluding house rent allowance into the
"ordinary rate of wages." The short question before us is
whet her the enpl oyees who are occupyi ng CGover nirent
acconmmodati on and as such are not being paid house rent
al l owance, are entitled to compute the "ordinary rate of
wages" by nationally adding the amount of house rent
al | owance which they would have got, had they not been
allotted the Governnent acconmmodati on

The Tri bunal accept ed the contention of the
respondent s- applicants before it that they were entitled to
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simlar relief as was given to the enployees of the
Governnment-Mnt in OA 13 of 1987. On the concession of the
| earned counsel for the Union of India, the Tribunal all owed
the application by the inpugned order in the follow ng terns

"M. CR Bag very fairly concedes that

the facts of this case are identica

with those in QA 13 of 87 (Nirmal Ch.

Bhowrich & Ors VS Union of India & Os)

In that view of the wmtter, we

di spose of this application at the

admi ssion stage itself with a direction

to the respondents to dispose of the

representation of the applicants dated

8.12.86 (Annexure-C) in the |light of the

aforesaid two judgnents and pass an

appropriate order gi ving t he same

benefits within 60 days fromtoday."

We may, therefore, exam ne the judgment of the Tribuna
in OA 13 of 1987. 1t would be wuseful to reproduce the
operative part of the judgnent:

"It is the grievance  of the applicants

that although an order has been nmade on

11th Novenber, 1985 directing t hat

overtime should be calculated inclusive

of house rent 'all owance, the respondents

are not inplenenting the same.  This

application has been taken out for

i mpl enentation of the order dated 11th

Noverber, 1985 read wth -order dated

28th Septenber, 1984 and Mnt Diary

Order No. 130/ 84 dated 26th Cctober,

1984.

M. Samir Ghosh appearing for the

applicants invites nmy attention to

annexure ‘A at page 22 of t he

application which is the letter dated

11t h Novenber, 1985. The subject matter

of this letter is "Conput ati on of

Overtine all owance on the ‘basis of

enmol unent s i ncl udi ng house rent
al | owance - paynent of arrears
regarding...". This letter is addressed

to The General WManager, India Govt.
M nt, Bonbay/Hyderabad/ Cal cutta and is
witten by the Under Secretary to the
Govt. OF India, Mnistry of Finance,
Department of Econonmic Affairs. This
letter reads as follows: -

"I am directed to convey the
approval of the Govt. of India, Mnistry
of  Fi nance, Depart ment of Econom ¢
Affairs, for making paynents of arrears
of overtine al l omance from 1.1.1956
onwards on the basis of emolunents
i ncluding house rent allowce to the
i ndustrial enployees as well as the
classified staff of the India Governnent
M nts at Bombay, Cal cutta and Hyderabad.

XX XX XX

This issues with the approval of
IFAin the departnent vide their U O
No. 3825/1FA/ 85 dated 7.11.1985."

The letter dated 28th Septenber, 1984 at
page 23 of the application is addressed
to Shri H N CGupta, GCeneral Manager,
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India Govt. Mnt, Calcutta. Paragraph 1
of this letter states as foll ows: -

"Pl ease refer to the correspondence
resting with our letter of even nunber
dat ed 28t h June, 1984 regardi ng
conputation of O T.A on the basis of
emol uments including H R A addressed to
the General Manager, India Govt. Mnt, a
copy of which has been endorsed to you."
The third letter annexed to the
application at page 24 is dated 26th
Cct ober, 1984, the subject matter of
which is - "Conputation of overtine
al l owance on the basis of enolunents
i ncl udi ng house rent allowance for work
between 37 1/2 and 48 hours a day". This
letter records as follows:-

"Conputation of overtine allowance
on the basis ~of enolunments including
house rent al |l owance was under
consi-deration of the Government of
India, Mnistry of Finance (D.E A)
since quite some tinme: It has now been
deci ded by the CGovernment that overtine
al l owance will' be conputed on the basis
of enmolunents i ncluding house rent
al l owance with effect from9th May, 1984
for work done between 37 1/2 hours to 48
hours per week in respect of al
enpl oyees of the three (3) Mnts." Going

t hrough the annexures to the
application, the correctness of ~which
has not been di sput ed by the
respondents, | have no doubt in my m nd

that overtine allowance payable to the
applicants nust be conputed inclusive of
house rent all owance."
The Tribunal, thereafter, allowed OA 13
followi ng terns

"In view of the facts stated above, this
application is allowed. The respondents
are directed to give effect to the
Governnent Order dated 11th Novenber,
1985 read with or der dat ed 28t h
Septenber, 1984 and Mnt Diary Oder
No. 130/ 84 dated 26th Cctober, 1984, as
appended in annexur e ‘A of t he
application collectively, so far as the
applicants are concerned the respondents
are directed to draw and disburse the
overtime allowance in terns of the said
order. This order should be conplied
with within three nonths fromdate. Al
arrears payable to the applicant be paid
to themwi thin the said period.

Matter is disposed of. There will
be no order as to costs."

of 1987 in the

Speci al |l eave petition 4854 of 1990 fil ed agai nst the above

quoted judgrment of the Tribunal in OA 13
dismssed by this Court on February 26,
fol |l owi ng order:
"W find no grounds to condone the
delay. Interlocutory application for
condonati on of delay is di smi ssed.
Consequently, the special |eave petition

of 1987 was
1990 by the
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is dismssed as barred by tine."

The judgrment of the Tribunal in OA 13 of 1987 shows
that the Tribunal, after quoting the three Governnent
instructions, directed the Union of India to give effect to
the said instructions. It is no doubt <correct that the
CGovernment instructions specifically provide that "over-time
all owance will be conputed on the basis of enolunents
i ncl udi ng house rent allowance", but it is no where provided
inthe said instructions that even those enpl oyees who are
occupyi ng Governnment houses and as such are not being paid
the house rent all owance, are also entitled to include House
Rent All owance, nationally, in their wages for the purposes
of computing the over-tine allowance. W are of the view
that on the plain reading of the instructions relied upon by
the Tribunal it is not possible to interpret the sane to
nmean that the enployees of the Governnent-Mnt who are
occupyi ng CGover nment accommpdation and as such are not being
pai d house rent allowance, are entitled to conmpute the over-
time allowance by including the house rent allowance -

nationally < in-their enmolunents. Since the Tribunal in tis
judgrment in OA 13 of 1987 did not interpret the Governnent
instructions the sane shall be read in the Ilight of the

i nterpretation given by us.

This Court on July 26, 1994 passed the follow ng order

"C.A No.1837/91 This appeal is directed

against the judgment of the Central

Admi nistrative Tribunal, Calcutta Bench

dated Septenber 6, 1990 in O A

No. 983/90. The  Tribunal in- turn relied

upon its earlier_ judgnment in OA

No. 13/ 87 deci ded on Septenber 1, 1989.

Speci al Leave Petition against the

j udgrment  of the Tribunal in O A

No. 13/ 87 was dism ssed by this Court on

the ground of del ay.

Since this Court has granted | eave

to appeal against the judgment of the

Cal cutta Bench in OA No.983/90, the

matter has to be finally decided on

nerits. There is a connected appeal on

the sane point fromthe judgnent of the

Central Adm nistrative Tribunal, Bonbay-:

W are Prima facie of the view that

any decision on nerits in these two

appeals is likely to af f ect the

respondents in SLP (C)... (CC No.23481)

filed against the judgnent of the

Centr al Admi ni strative Tri bunal

Cal cutta Bench, in OA No.13/87. The

Special |eave petition was dism ssed on

the ground of delay on February 26,

1990. W direct the Registry to issue

notices to the respondents in S.L.P.(CQ

No. .. (CC No. 23481) which was disni ssed

on February 26, 1990. The notice shal

be returnabl e on Septenber 7, 1994. The

Union of India to obtain dasti process

in addition to serve those respondets”.

In response to the above quoted order, N rml Ch.
Bhowri ch has filed affidavit on behalf of the respondents in
SLP 4854/ 90.

We have heard | earned counsel for the parties. W agree
with the contention of the | earned counsel for the appellant
that a bare reading of the Government instructions relied
upon by the Tribunal goes to show that the said instructions
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do not give any right to the respondents and others
simlarly situated to have the house rent anpunt included in
their enolunents for the purpose of conputing over-tine
al | owance.

Even otherwi se the Governnent instructions have to be
read in conformty with the provisions of the Act. The claim
of the respondents for grant of over-tine all owance is based
on Section 59 of the Act. Sub-Section (1) and (2) of Section
59 of the Act, which are relevant, are as under

"Extra wages for over-time - (1) Were a

worker works in a factory for nore than

nine hours in any .day or for nore than

forty eight hours in any week, he shall

in respect of overtime work, be entitled

to wages at the rate of twice his

ordinary rate of wages.

(2) For the purposes of sub-section

(1), ‘ordinary rate of wages’ neans the

basi ¢ wages pl us such al | owances,

i nclluding the cash equivalent of the

advant age accrui ng through t he

concessi onal sal e to  workers of

foodgrains and other articles, as the

worker is for the time being entitled

to, but does /not include a bonus and

wages for overtine work".

The over-tine allowance has to be conputed on the basis
of the "ordinary rate of wages". Sub-section (2) of Section
59 of the Act defines "ordinary rate of wages" to nean the
basi ¢ wages plus such allowances as the worker is for the
time being entitled to, but does not include the bonus and
wages for over-tinme work. In other words, the ordinary rate
of wages is the basic wages plus the all owances to which a
worker is entitled for the time being. If a worker is not
entitled to a particular allowance the sane cannot be
included in the "ordinary rate of = wages". In the present
case, admttedly, the respondents are not entitled to the
house rent all owance and as such the sanme cannot be incl uded
while determining the ordinary rate of wages. It would be
whol |y fallacious to include an all owance ‘national ly’ which
has been excluded specifically. The legislature in its
wi sdom i ncl uded the cash equivalent of the advantage
accruing through the concessional sale to workers of
foodgrains and other articles in the definition of "ordinary
rate of wages’'. The |egislature has not done so in respect
of the house rent all owance.

We respectfully agree with the law laid down by this
Court in Govind Bapu Salvi and Ohers vs.|  Vishwanath
Janardhan Joshi and Others 1995 Supp. (1) SCC 148 and in The
Master of the Mnt vs. Kashi Nath Dutta and another, in C A
Nos. 2376-2377/77 deci ded on October 31, 1995.

We are inclined to agree with the |earned counsel for
the appellant that despite the respondents getting a
slightly lessor rate for conmputing the over-tine all owance
they are placed in an advantageous position as conpared to
those who are not in occupation of Governnment acconmbpdati on
In the additional affidavit filed on behalf of the Union of
India, nultiple benefits which accrue to a GCovernnent
enpl oyee, who is allotted Government acconmodation, have
been shown as under

" Gover nnent Private

Accommodat i on Accommodat i on

(1) Nominal Licence fee exorbitant rent
upto 10% of basis pay i ncrenental at

the mercy of
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| andl ord.
(2) No HRA payabl e -HRA adni ssi bl e
approx Rs. 250/ -
for this category
of enpl oyees.
(3) In the vincity of -Far fromM nt.
(4) No expenditure -sone expenditure
on transport. on transport and
i nconveni ence.
(5) Little time taken -sone tinme taken

to reach M nt to reach Mnt.

(6) Free maintenance -m nor maintenance
by

Gover nirent has to be attended

by the allottee -
all other mainten-
ance by the | and-
lord at his
conveni ence.

(7) One canlive till -at the nercy of

age of superannu-- | andl ord.
ation and 6 nonths
thereafter.

(8) In case of "diein -No such

harness’ the quarte provisions
is allotted to exi sts.
deceased dependent.

We, therefore, 'hold that the respondents and others
enpl oyees of the  Gover nnent - M nt who are occupyi ng
CGovernment acconmodation are not entitled to include the
house rent allowance as a part of the "ordinary rate of
wages" for conputing the over-tine all owance.

We allow the appeals, set aside the inpugned judgnents
of the Tribunal. We, however, direct that the respondets or
ot her enployees of the GCovernnent-Mnt simlarly situated
who have already been paid over-tinme allowance in terns of
the Tribunal judgnents shall not be asked to refund the
sane.

In CA 13 of 1987 the Tribunal directed that the
CGovernment instructions relied upon by the Tribunal be
i mpl enented. Since we have interpreted the Covernment
instructions and also the provisions of ~Section 59 of the
Act, it would be in the interest of justice that the | aw
laid down by us be nade applicable to the applicants in QA
13 of 1987 (respondents in SLP 4854/90) prospectively from
the date of this judgnent. No costs.




