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This appeal filed by the State of Rajasthan is
di rected against the judgnent of the High Court of Rajasthan
in Cri m nal Appeal No. 147/ 85 acquitting t he
respondent - Hanuman of the charge under Section 302 | PC on
setting aside the judgnent and order of conviction passed by
t he | earned Sessions Judge, Ajmer, in Sessions Case
No. 49/ 1983.

Shorn of unnecessary details the prosecution case nay
be stated thus : @@
JJJJ3J3J

On 9.10.1982 at about 6.00 p.m when ~Panchu the
deceased tried to draw water from the common well to
irrigate his lands and change the course of ~the water
towards his fields the respondent-Hanuman and co-accused
Ganesh and Ram Kunar forbade him from doing so. Ganesh
caught hold of Panchu and Hanuman gave three blows on his
head with an axe held by him Wen Snt. Badam ~—wfe of
Panchu and his sister Chhoti intervened to save him fromthe
assault of Hanuman, Ram Kumar assaulted themw th a Kassi.
On hearing the cry of Chhoti, Arjun cane to the spot  from
the field nearby and on seeing himthe accused persons fled

away. Chhoti immediately rushed hone and reported the
incident to her brother Balu who on reaching the spot found
Panchu Iying on the ground with serious head injury. He

took Panchu hone in a cart and fromthere he was taken to
the governnent hospital at Kishangarh where the doctors
declared him dead. Smt. Badam and Chhoti who had also
sustained injuries, acconpanied Panchu to the hospital.
They were examined by Dr.C L. .Sharma (PW 5) who also
conducted the autopsy on Panchu. Balu lodged the FIR in
Ki shangarh Police Station at about 10.00 p.m on 9.10.82.
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The Police sprung into action, conducted investigation and
on conpletion of the investigation chargesheet was subnitted
under Section 302, read with Section 34, and Sections 323
and 324 agai nst Hanuman, Ganesh and Ram Kumar. The accused
per sons having denied the charges faced trial. The
prosecution examned in all 12 witnesses including Chhoti
PW1 and Snt. Badam PW2, who are the eye-witnesses to the
occurrence, Balu PW3 and Arjun PW6 who are post occurrence

Wi t nesses, Dr. C. L. Shar nm, PW 5, who conduct ed t he
post-nortem exami nation and Dayal Singh PW10, and the
Investigating O ficer. The | earned Sessions Judge on

appreciation of the evidence accepted the ocular of PW 1 &
2 which was corroborated by the nedical evidence and
convicted Hanunan, the respondent herein, under Section 302
IPC and sentenced himto life inprisonnent and a fine of
Rs. 1,000/-, acquitted accused Ram Kumar of the charge under
Section 302 read with Section 34 IPC but held him guilty
under Sections 323 -and 324 | PC and gave him benefit of
Section 4(1)  of the Probation of O fenders Act subject to
the condition that he produces one surety of Rs.1,000/- and

one nore-  surety with the conditionthat he wll rmaintain
good conduct for a period of one year and will not disturb
t he

peace and will ~ present hinself for suffering the

puni shnment whenever required. Accused Ganesh was acquitted
of all the charges franed agai nst him

Against the judgment of the |learned Sessions Judge
accused Hanuman filed the appeal in H gh Court which was
di sposed of by the inpugned judgnent in the nmanner noted
earlier.

The High Court set aside the judgment of the ' |earned
Sessions Judge on two grounds --that both the eye-w tnesses
PW 1 and 2 are highly interested persons and since their
evidence is in direct conflict with the nmedical evidence the
sanme cannot be relied upon, and that the prosecuti on has not
expl ained the injuries found on the accused persons.

We have carefully perused the judgnments passed by the
| ear ned Sessions Judge and by the High Court.  We are of the
view that both the reasons stated by the H gh Court in the
i mpugned judgnment are unsustainable. The positionis well
settled that evidence of eye- w tnesses cannot be di scarded
nerely on the ground that they are relatives of the
deceased. Normal Iy close relations of the deceased are not
likely to falsely inplicate a person in the incident |eading
to the death of the relation unless there are very strong
and cogent reasons to accept such criticism Further, from
the testinony of the two ladies Snt. Badam and Chhoti whose
presence at the spot was not disputed by the defence it is
clear that they have described the incident in a clear and

graphi c manner. They have categorically asserted  that
respondent- Hanuman gave three blows with his axe on the
head of Panchu. Though the witnesses were subject to

sear chi ng cross-exam nation nothing material could be
elicited from them which my cast a doubt on their
credibility. The | earned trial judge who had t he
opportunity of marking their demeanor in the Court assessed
their evidence and did not find any good reason to discard
their testinony. In the circunstance the Hi gh Court
commtted an error in discarding their testinony on this
ground.
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The other question that arises is whether the ocular
evidence of PW 1 and 2 is against the nedical evidence in
the case. The High Court has answered the question in the
affirmati ve going by the statenent of the two eye-w tnesses
that Hanuman gave three blows on the head of the deceased
Panchu with the axe but the Doctor PW5 found only one
infjury on the head of the deceased. PW5 found the
following injuries on the deceased

"i) Lacerated wound of cnx2.5 cm bone deep on the

occipital region at skull in oblique direction with nultiple
fractures of occipital bone in small pieces with a cut of 2
cmlong on skull. Small portion of brain was al so seen

ii) The small abraisions on |eft side of forehead over
an area of 4 cmx 4 cm

iii1) Abraisions 1.5 cmx 1l cmon the roof of nose.
Al the above injuries were ante-nortemin nature. As per
external “injury with little clot under the scalp there were
mul tiple fracture of occipital bone. There was |aceration
of nenberance under the injury no.1. There was a | aceraton
4 cm x 2cnmk2cmon brain.in occipital region just below
injury no.1 with a blood clot. The cause of death was shock
due to severe haenorrahage fromlaceration of brain and
multiple fracture of occipital bone. The above injuries
were inflicted by blunt weapon. These injuries could be
inflicted by blunt side of a spade or an axe.  Injury no.1
was sufficient in the ordinary nature to cause death."

From the evidence of PW5 it is clear that the injury
found on the head of the deceased was possible if the bl ow
was struck with the blunt side of theaxe and the said
infjury was sufficient in ordinary course to cause death.
The |earned Sessions Judge adverting to the contention of
the defence regarding inprobability of the version of the
eye-wi tnesses observed that their statenent to the effect
that three blows wth the axe dealt on the head of the
deceased cannot be correct and it appears that only a single

blow was given on the head. It is relevant to note here
that other injuries have al so been found by the doctor on
the face and shoulder of the deceased. Readi ng the

statenment of the eye-witnesses and the evidence of the
doctor we do not find any serious contradiction between the
two which may formthe basis for discarding the testinony of
the eye-wi tnesses. The H gh Court, in our view, was clearly
in error in rejecting the ocul ar evidence on that ground.

Conming to the other reason stated in the judgnent
under chall enge that the prosecution has not explained the
injuries found on the respondent-Hanuman the learned tria
judge had considered this question. The Hi gh Court did not
accept the contention of the prosecution that there is  no
acceptabl e evidence to show that Hanuman suffered the said
infjuries in course of the incident giving rise to the
crimnal case and also that the injuries are mnor in
nat ure.

The High Court did not deal with the reasons given by
the trial court before casting a doubt on the prosecution
case nmaking a general observation that it has not expl ai ned
t he injuries found on t he r espondent - Hanunan. The
prosecution is not bound to explain injuries found on the
accused in all cases. It isto be kept in mnd that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

according to the defence case the occurrence took place when
the respondent - Hanunan wanted to use the facility of draw ng
water fromthe tube-well when his turn cane at 6.00 p.m on
the fateful day, then Panchu assaulted himwith a Ilath
whereafter Hanuman in his defence pushed hi mand Panchu fel
on the ground hitting a stone which resulted in the head
infjury supplied by him It was the further case of the
defence that the two ladies PW 1 and 2 pelted stones on the
accused persons causing injuries to them The learned tria
judge on discussion of the evidence of the wtnesses
exam ned on behalf of the defence had di scarded the defence
versi on. The Hi gh Court has neither discussed the evidence
of the defence wtnesses nor given any reason for not
accepting the finding of the trial court in this regard, but
nerely observed that ~the prosecution having failed to
explain the injuries on the respondent-Hanuman, its case
cannot be accepted. No doubt-the appellate court should
assess ~the evidence on record with a viewto satisfy itself
that the appreciation of evidence by the trial court is not
vitiated " on account of any erroneous approach or illegality
and it is not pal pably erroneous. The sustainability of the
judgrment depends on the soundness of the reasons given in
support of the findings and the concl usion. On the
di scussions and for the reasons stated in the foregoing
paragraphs the appeal is allowed, inpugned judgnent is set
aside and the judgnment of the trial court convicting
respondent - Hanuman, under Section 3021 PC and sentencing him
to wundergo rigorous inprisonment for life and a fine of
Rs. 1,000/- is restored.




