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ACT:

U P. Tenancy Act (17 of 1939) ss. 33, 44, 45, 82 and 180-
Scope of

Stare Decisis-Application by Supreme Court with respect to
deci sions of H gh Court interpreting |local Statutes.

In interpreting ss. 33, 44, 45, 82 and 180 of the U P.
Tenancy Act, 1939, the H gh Court, in two Full ' Bench
deci sions, nanely Chassu v. Babu Ram [A|.R (31) 1944,
Al | ahabad 25] Mahabal Singh v. RamRai (A l.R (37) 1950
Al | ahabad 604), held

HEADNOTE

(1) That the usufructuary nortgage of an occupancy holding
by a tenant is void and not voidable; (2) that a nortgagor
after giving possession to the nortgagee cannot- recover
possessi on of the-holding wthout paying the nmoney which he
had taken fromthe nortgagee; (3) that a nortgagee of an
occupancy holding by remaining in possession for over 12
year does not extinguish the rights of the nortgagor to
redeem him and by such possession the nortgagee  only
prescribes for nortgagee rights; (4) that it is opento the
nortgagor to seek possession of the holding by tendering the
consi derati on which. he had received and he may do so by a
redenption suit; (5) that the relationship which comes into
existence as a result of the nobrtgage of an occupancy
hol di ng and its possession being transferred to t he
nortgagee, i s anal ogous to that of a nortgagor and nortgagee
and the action to recover possession is analogous to
redenmption and (6) such a suit is maintainable suit in a
civil court.

In the present case, the occupancy tenant of the land in
di spute executed a nortgage deed in respect of the land in
favour of the appellants and put them in possession

Respondents 1 to 6 were subsequently accepted as the
occupancy tenants by the landlords in place of the previous
occupancy tenant and have also been declared to be the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

Bhum dars of the land. Respondents 1 to 6 filed a suit for
possession of the |and, after depositing the nortgage noney
in court.

The suit was decreed in appeal, by the H gh Court, follow ng
the earlier Full Bench decisions.

Di sm ssing the appeal to this Court,

HELD : (1) in the matter of the interpretation of a |loca
statute, the view taken by the Hi gh Court over a nunber of
years should normally be adhered to and not di sturbed. A

different view would not only introduce an elenment of
uncertainty and confusion, it would al so have the effect of
unsettling transactions which m ght have been entered into
on the faith of those decisions. The doctrine of stare
decisis can be aptly invoked in such a situation by a
superior court riot strictly bound by the decision. [840 B-
El

Brownsaa Haven Properties v. Poole Corpn. [1958] Ch. 574
(C.A) referred to

(2) The /status of 'the appellants was anal ogous to that of
the nortgagees and the successor of the original nortgagor
woul d be entitled to

836

recover possession of the land on paynment of the nortgage
noney. As respondents 1 to 6 were the occupancy tenants of
the land and as they were declared to be the Bhum dars, they
had sufficient interest in the land, to institute the suit
under s.91 (a) of the Transfer of Property Act, 1882. [841

A-E|

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1308 of
1967.

Appeal by special |eave fromthe judgment and decree dated
Decenber 7, 1966 of the All ahabad H gh Court in Appeal No.
5252 of 1960.

C. B. Agarwal and K. P. Gupta, for the appellant.

G N. Dikshit and S. K Bisaria, for the respondents.

The Judgnent of the Court was delivered by

KHANNA, J. This appeal by special leave is directed against
the judgnent of Allahabad H gh Court whereby that Court re-
versed the decisions of the trial Court and the first
appel l ate court and awarded a decree for the possession of
the land in dispute in favour of the plaintiff-respondents
agai nst the defendant-appellants. The appellants were
further held to be entitled to withdraw the nmortgage anount
whi ch had been deposited by the respondents.

On January 16, 1923 Ganga Prasad Rai, father of Lachhman
Singh plaintiff-respondent No. 7, executed a nortgage deed
in respect of land in dispute for Rs. 600 in favour of Ram
Cheej Pandey and put him in possession thereof |'as a
nort gagee. Ram Cheej Pandey, who was inpl eaded as def endant
No. 1 in the suit, is now dead and the appellants, who too
were i npl eaded as defendants, are his |legal representatives.
Ganga Prasad Rai at the tine of the nortgage was the
occupancy tenant of the land in dispute. On January 6, 1955
plaintiff-respondents No. 1 to 6 along with Lachhman Singh
plaintiff No. 7 filed the present suit for possession of the
land in dispute agai nst Rain Cheej Pandey and others on the

allegation that Lachhman Singh had transferred all his
rights in the land with the consent and pernmission of the
Zam ndar (the land-lord) in favour of plaintiffs to . It

was stated that, as a result of the said transfer,
plaintiffs 1 to 6 had beconme the occupancy tenants of the
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land in dispute. The plaintiffs 1 to 6 also clained to have
acquired Bhumidari rights of the land by depositing ten
times the- amount of the land revenue. According to the
plaintiffs, they had a right to redeemthe land from the
nortgagee, but as the nmortgagee was not prepared to give
back the |and on receipt of the nortgage noney, the plain-
tiffs were depositing the anbunt in court. It was also
added that plaintiff No. 7 had been joined as a co-plaintiff
with plaintiffs 1 to 6 to avoid any dispute. Rai Narain
Pandey, son of Ram Cheej

837

Pandey, as well as two minor sons of Raj Narain were
i npl eaded as defendants on the ground that the f our
def endants were nenbers of the joint Hndu famly and, as
such, were in possession of the land in suit.

The suit was contested by Raj Narai n Pandey. Raj Narain
Pandey admitted the nortgage alleged by the plaintiffs. It
was, however, averred-that plaintiffs 1 to 6 had no right to
redeemthe land. The plaintiffs suit was further stated to
be barred by limtation as, according to the witten
statenent, the defendants were in adverse possession of the
land for nore than 12 years.

The trial court found that the plaintiffs suit was not
barred by time. The plaintiffs were, however, held to have

no right to sue. In the result, the suit was dismssed. On
appeal, learned Additional Cvil Judge Ballia held that
plaintiffs 1 to 6 were not the successors of plaintiff No.
7. It was further observed that the defendants, after the

nortgage, had becone trespassers in the land and the suit
agai nst them was barred by time. ~ Wien the natter was taken
up in second appeal before the Hi gh Court, the learned Judge
held that in 1946 plaintiffs 1 to 6 had acquired, as a
result of agreement with the Zami ndar, the same rights which
had vested in plaintiff No. 7 before he  surrendered ' those
rights. The |earned Judge further referred to two Ful
Bench deci sions of Allahabad Hi gh Court, nanely, Ghassu and
Anr. v. Babu Ram and Anr. (1) and Mahabal Singh and Anr. v.
Ram Raj and O's. (2) and in the |light of those decisions,
hel d t hat nortgagee of an occupancy hol ding by remaining in
possession for over 12 years did not extinguish the right of
the nortgagor to redeemhimand by such possession the
nort gagee only prescribed for nortgagee rights. It was fur-
ther held that the plaintiffs were entitled to redeem the
nortgage and recover possession of the |land and that the
suit of the plaintiffs was not barred by timne. In the
result, the plantiffs appeal was accepted, the decisions of
the courts bel ow were set aside, and a decree for possession
of the land in dispute was awarded in the plaintiffs favour
The defendants were held entitled to withdraw the nortgage
amount al ready deposited by the plaintiffs.

M. Agarwal in appeal before us has submtted on behalf of
the defendant-appellants that plantiff-respondents 1 to 6
were not entitled to sue for possession of |land on paynent
of the nortgage’ noney and that their suit was barred by
l[imtation. The above subnissions have been controverted by
M. Dikshit on behalf of the plaintiff-respondents, and he
has canvassed for the correctness of the view taken by the
H gh Court.

Before dealing further with the matter, we may refer to some
of the statutory provisions which have been referred to by
M. Agarwal . Sub-section (1) of section 33 of the UP
Tenancy Act,

(1) A1.R (31) 1944 Al ahabad 25.

(2) A1.R (37) 1950 Al ahabad 604.

838
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1939 (U. P. Act No. 17 of 1939) (hereinafter-referred to as
the Act of 1939) provides, inter alia, that the interest of
an occupancy tenant is not transferable, otherwise than in
accordance with the provisions of the Act. According to
sub-section (1) of section 44 of that Act, every transfer,
ot her than a sub-|ease, made by a tenant in contravention of
the provisions of this Act, shall be void. Section 45 of
the above nentioned Act deals wth the extinction of
tenancy, and according to clause (c) of the section, the
interest of a tenant shall be extinguished subject to the
provi sions of sections 82 to 88 by surrender. Surrender by
a tenant is dealt with in section 62 of the Act. It is
provided in the section that a tenant not bound by | ease or
other agreenent for a fixed termto continue to occupy the
land, - may at the end of any agricultural year surrender his
hol ding, by sending a registered notice to his |andhol der
intimating his intention to do so and by giving up
possessi on thereof whether such holding is or is not sub-Iet
or nortgaged. Further conditions are also prescribed in
that section, but we are not concerned with them Secti on
180 of the above nentioned Act provides for ejectnent of
person occupying | and without consent. According to this
section, a person taking or retaining possession of a plot
of land w thout the consent of the person en titled to admt
him to occupy such plot and otherwi se than in accordance
with the provisions of the law for the tinme being in force,
shall be liable to ejectnent under this section on the suit
of the person so entitled and al so to pay damages whi ch may
extend to four times the annual rental value calculated in
accor dance with the sanctioned rates applicabl e to
hereditary tenants. The Fourth Schedule to the Act deals
with suits triable by Revenue Courts ~and prescribes the
period of linmtation for such suits. Subcl ause ' (b) of
clause 2 of itemNo. 18 of Group B of “the said Schedule
prescribes a period of two years for filing the suit under
section 180 of the Act "fromthe 1st July follow ng the date
of the commencenent of this Act, whichever is later”.
Ref erence has al so been nmade by M. Agarwal to the follow ng
passage in the judgnment of the H gh Court:
"At the same tinme, it is equally clear that
the rights acquired by plaintiffs No. 1 to 6
as a result of the contract of tenancy entered
into by the Zam ndar in their favour in 1946
were the sanme rights which vested inthe 7th
plaintiff before surrender ~and which had
passed on to the Zami ndar by act of surrender
by the 7th plaintiff. At the time of the
settlenent in 1946 the defendants were in
possessi on under a void usufructuary nortgage.
The surrender by the 7th plaintiff preceding
the aforesaid settlement could only be a
surrender of such Tights as the 7th plaintiff

still had at that tine and, simlarly, the
settlenent in favour of plaintiffs Nos. 1 to
839

6 by the zZami ndar could only be settlenent of
those very rights. What, therefore, has to be
considered is what was the nature of the
rights which the 7th plaintiff Lachhman Singh
retai ned after executing the void nortgage in
1923 and putting the first defendant in pos-
session."

It is wurged by M. Agarwal that though plaintiff No. 7

surrendered his occupancy rights in favour of the [|andlord,

the effect of that was not only the extinction of the
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occupancy rights but also the extinction of the nortgage in
favour of the defendant-appellants. The possession of the
land in dispute by the defendant-appellants thereafter was
as trespassers. A suit against them according to M.
Agarwal , shoul d have been brought in the Revenue Court by
the plaintiff-respondents, in whose favour fresh occupancy
rights had been created by the land-lord, within two years
under section 180 read with item 18 of Fourth Schedule of
Act of 1939. As no suit was brought within the prescribed
time against defendant appellants and as they renained in
adver se possession of the land for a period of nore than 12
years, the present suit brought by the plaintiff-
respondents, it is submtted, was barred by tine.
W are unable to accede to the, above contention, because we
find that the matter is covered by two Full Bench decisions
of the Allahabad Hi gh Court.  In a five-judge decision of
the Allahabad Hi gh Court in the case of Mahabal Singh and
Anr. v.  Ram Rai and Ors. (supra), the court referred to the
deci sion of a three-judge bench of that court in the case of
Ghassu and Anr. v. Babu Ram and Anr. (supra) and found that
the followi ng five propositions had been laid down in the
earlier case :
"(1) That the usufructuary nortgage of an
occupancy holding by a tenant is void and not
voi dabl e
(2) That a nortgagor after giving possession
to the nortgagee cannot recover possession of
the hol di ng without paying the noney which he
had taken from the nortgagee.
(3) That a nortgagee of an occupancy hol di ng
by renmmining in possession for over 12 vyears
does not extinguish the rights of t he
nortgagor to redeem hi mand by such possession
the nortgagee only prescribes for nortgagee
rights.
(4) That it is opento the nortgagor to seek
possession of the holding by tendering the
consi derati on which he had recei ved and he nay
do so by a redenption suit.
840
(5) The rel ati onshi p-_ which cones into
exi stence as a result of the nortgage of  an
occupancy holding and its possession  being
transferred to the nortgagee, though not
strictly speaking that of a nortgagor and a
nort gagee, is analogous to that relationship
and the action which is raised by t he
nort gagor to recover possession of the hol ding
on paynment of the noney due to the  nortgagee,
though not strictly in the nature of a
redenption, 1is analogous to a redenption
suit."
It was al so observed that to take a contrary view from the
law laid down in those five propositions would have the
effect of unsettling the |law established for a nunber  of
years. M. Agarwal has not questioned the correctness of
the above nentioned five propositions and, in our opinion
rightly so. In the matter of the interpretation of a |oca
statute, the view taken by the H gh Court over a number of
years should normally be adhered to and not disturb-1d. A
different view would not only introduce an elenent of
uncertainty and confusion, it would al so have the effect of
unsettling transactions which nmight have been entered into
on the faith of those decisions. The doctrine of stare
decisis can be aptly invoked in such a situation. As
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observed by Lord Evershed MR in the case of Brownsea Haven
Properties v. Poole Corpn.(1), there is well-established
authority for the view that a decision of long standing on
the basis of which many persons will in the course of tine
have arranged their affairs should not lightly be disturbed
by a superior court not strictly bound itself by the
deci si on.

In the light of the above nentioned Full Bench decisions, it
cannot, be disputed that the status of the defendant-
appel l ants was anal ogous to that of nortgagees. It also
cannot be disputed that the successor of the origina

nortgagor would be entitled to recover possession of the
nortgaged |and fromthe defendant-appellants on paynent of
the nortgage noney. M. Agarwal, however, submts that
plaintiff-respondents 1 to 6 are not the successors of
Lacli hman Singh plaintiff No.. 7. It is urged that after the
surrender of the occupancy rights by Lachhman Singh, the
pl aintiff-respondents  cannot ask for redenption of the
nort gage created by Lachhman Singh. This contention, in our
opi nion;, " is not well founded. The copy of the conprom se
decree dated January 4, 1946/February 2, 1945 has been
pl aced on record, and it would appear therefromthat in a
suit brought: by the plaintiff-respondents 1 to 6 against
the landl ords and Lachhman Singh (who was described in that
suit as Lachhman Rai), the plaintiffs 1 to 6 were accepted

to be occupancy tenants of the land in dispute. The

(1) [1958] Ch. 574 (C A)

841

effect of that decree was that while the occupancy, rights
of Lachhman Singh <canme to an end, those of plaintiff-
respondents 1 to 6 cane into existence at the sane tine. As
plaintiff-respondents 1 to 6 becane the occupancy tenants of
the land in dispute, they were, in our opinion, entitled to
redeemthe land fromthe nortgagees. The material on record
also indicates that plaintiff-respondents 1 to 6 have been

declared to be the Bhumidars of theland in dispute. Sanad
dat ed Cctober 5, 1949 declaring themto be Bhum dars of the
| and was issued on COctober 5, 1949. As plaintiff

respondents 1 to 6 were the occupancy tenants of the l'and in
di spute and as they were declared to be Bhum dars, they had,
in our opinion, sufficient interest in the |and as clothed
them with the right to redeem it from the nortgagees.
Clause (a) of section 91 of the Transfer of Property Act
provides, inter alia, that any person (other than the
nort gagee of the interest sought to be redeened) who has any
interest in, or charge upon the property nortgaged or in or
upon the right to redeemthe sane, may institute a suit for
redenmption of the nortgaged property. The case of. the
plaintiffs, who were the occupancy tenants and Bhum dars of
the land in dispute, is clearly covered by clause (a) of
section 91 of the Transfer of Property Act. The fact that
the present suit has been filed not by the occupancy ' tenant
who nortgaged the property but by others in whom the

occupancy rights were subsequently vested would, in —our
opinion, make no difference and would be no bar to the
maintainability of the suit. It is significant in this

context to observe that plaintiffs 1 to 6 becane the
occupancy tenants of the same | and of which Lachhman Singh's
father was the occupancy tenant at the tinme of the nortgage.
It has also been argued by M. Agarwal that the suit for
possession brought by the plaintiff-respondents was not
nmai ntainable in a civil court and could only be tried by a
revenue court. Apart fromthe fact that no such plea was
taken in the witten statement or in the trial court or the
first appellate court, we find that the five-judge bench of
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the Allahabad Hi gh Court in the case of Mahabal Singh and
Anr. (supra) has held that such a suit is naintainable in a
civil court. W see no cogent ground to disturb that view
The appeal fails and is disnissed with costs.

V.P.S. Appeal dism ssed.
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