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ACT:
Wai ver doctrine of-Wiver is a question of fact and it
nmust be properly pleaded and proved.

Public | aw Doctrine of Promi ssory Est oppel , its
contours and paraneters, expl ained.
Est oppel - Est oppel in pai s- Pronmi ssory Est oppel -

Applicability of the doctrine against the CGovernnent ~and
extent threreof-Doctrine of executive necessity whether
could be a valid defence and if so under what circunstance.
Representati ons de futureo by public body if
enforceabl e ex-contractu by a person who acts upon . such
representation or promse intended to be acted on-Burden of
proof - Degree of standard of proof in such cases.

HEADNOTE:

The appellant is a limted conpany which is primarily
engaged i n the business of manufacture and sal e of sugar and
it has a cold storage plant and a steel foundry. Wth
reference to a news itemdated 10th Cctober 1968 in the
National Herald in which it was stated that the State of
Uttar Pradesh had decided to give exenption fromsales tax
for a period of three years under section 4A of the U P.
Sales Tax Act to all newindustrial units in the State with
aview to enabling them "to cone on firm footing in
devel opi ng stage", the appellant addressed a Iletter dated
11th Cctober 1968 to the Director of Industries stating that
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in view of the sales tax holiday announced by the Governnent
the appellant intended to set up a Hydrogenation plant for
manuf acture of Vanaspati and sought for confirmation that
this industrial wunit which it proposed to set up, would be
entitled to sales tax holiday’ for a period of three years
fromthe date it conmmenced production. The Director of
Industries by his letter dated 14th Cctober 1968, confirned
that "there will be no sales tax for three years on the
fini shed product of your proposed Vanaspati factory fromthe
date it gets power connection for conmencing production”.
Thereafter when the appellant’s representative nmet the 4th
respondent, who was at that tine the Chief Secretary to the
Government as al so Advisor to the Governor and apprised the
latter that the appellant —was setting up the Vanaspati
factory solely on the basis of the assurance given on behal f
of the GCovernment that the appellant would be entitled to
exenption from sales tax for a period of three years from
the date of comencenent of conmercial production at the
factory, the 4th respondent reiterated the assurance nade.
Again the appellant, by its letter dated 13th Decenber 1968,
requested the 4th respondent "to please confirm that we
shall be allowed sales tax holiday for a period of three
years on the sale of Vanaspati from the date we start
production". The 4th respondent replied on 22nd Decenber
1968 that "the State Governnent will be willing to consider
your request for grant of exenption fromU. P. Sales Tax for
a period of three years fromthe date of

642

producti on” and asked the appellant to obtain the requisite
application form and submt —a formal application to the
Secretary to the Government in the |Industries departnent,
and in the neanwhile "to go ahead with the arrangenents for
setting up the factory". The appellant in the neantine had
submitted an application dated 21st Decenber 1968 for a
formal order granting exenption from sales tax under section
4A of the U P. Sales Tax Act. The appellant was also
subsequently informed by the letter dated 23rd January 1969
of the 4th respondent categorically that the  proposed
Vanaspati factory of the appellant "will be entitled to
exenption from U P. Sales Tax for a period of three years
fromthe date of going into production and that this wll
apply to all Vanaspati sold during that period in Utar
Pradesh itself". The appellant, on the basis of  these
unequi vocal assurances, went ahead wth the setting of the
Vanaspati factory and made nuch progress.

By the middle of May 1969, the State Government started
havi ng second thoughts on the question of exenption and the
appel l ant was requested to attend a nmeeting "tol discuss the
guestion of giving concession in Sales Tax on Vanaspati
products". The appellant imediately by its letter /dated
19th May 1969 pointed out to the 5th respondent that so far
as the appellant was concerned, the State Governnent had
al ready granted exenption from sales tax by the letter of
the Chief Secretary dated 23rd January, 1969, but still, the
appel l ant woul d be glad to send its representative to attend
the neeting. The appellant’s representative did attend the
neeting held on 3rd June 69 and reiterated that so far as
the appellant was concerned, it had already been granted
exenption from sales tax and the State Governnent stood
conmitted to it

The State Governnent, however, went back upon the
assurance and a letter dated 20th January 1970 was addressed
by the b5th respondent intimating that the Government had
taken a policy decision that new Vanaspati units in the
State which go into conmercial production by 30th Septenber




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 46

1970, would be given only partial concession in Sales Tax at
different rates on each year of production. The appellant,
by its letter dated 25th June 1970, pointed out to the
Secretary to the Governnment that the appellant proposed to
start comercial production of Vanaspati with effect from
1st July 1970 and stated that, as notified in the letter of
20t h January 1970, the appellant would be availing of the
exenption granted by the State Government and would be
charging Sales Tax at the rate of 3 1/2%instead of 7% on
the sales of Vanaspati nanufactured by it for the period of
one year conmmrencing from 1st July 1970. The factory of the
appel l ant thereafter went into production from2nd July 1970
and the appellant informed the Secretary to the Governnent
about the same by its letter dated 3rd July 1970. The State
Covernment, however, once again changed its decision and on
12th August 1970, a news-item appeared in the ’'Northern
Indian Patrika stating that +the Government had decided to
rescind the earlier decision i.e. the decision set out in
the letter dated 20th January 1970, to all ow concession in
the rates of Sales Tax to new Vanaspati Units. The appel |l ant
thereupon filed a wit  petition in the H gh Court of
Al'l ahabad asking for a wit directing the State Governnent
to exenpt the sales of Vanaspati manufactured by the
appel lant from Sales Tax for a period of three years
commencing from 2nd January 1970 by issuing a notification
under section 4A of' the UP. Sales  Tax Act from the
appel l ant for the said period of three years. The plea based
on the
643
doctrine of prom ssory estoppel was, however rejected by the
Di vi si on Bench of the Hi gh Court principally on the ground
that the appellant had waived the exenption, if  any, by
accepting the concessional rates set out in the letter of
the respondent dated 20th January 1970.

Al'l owi ng the appeal by certificate, the Court,
N

HELD: 1. The view taken by the H gh Court, nanely, that
even if there was an assurance given by the 4th respondent
on behalf of the State Governnent - and such assurance was
bi nding on the State Governnment. on the principle of
prom ssory estoppel, the appellant had waived -its right
under it by a accepting the concessional rates of sales tax
set out inthe letter of the 5th respondent dated 20th
January, 1970 is not correct. [656 D E]

2. Waiver is a question of fact and it-nust be properly
pl eaded and proved. No plea of waiver can be allowed to be
raised unless it is pleaded and the factual foundation for
it islaidin the pleadings. [656 E-F]

In the instant case:

(a) the plea of waiver was not taken by the /State
CGovernment in the affidavit filed on its behalf inreply to
the wit petition, nor was it indicated even vaguely in such
affidavit. It was raised for the first tine at the hearing
of the wit petition. That was clearly inperm ssible wthout
an anendnent of the affidavit in reply or a supplenentary
affidavit raising such plea. [656 F]

(b) I't was not right for the Hi gh Court to have all owed
the plea of waiver to be raised against the appellant and
that plea should have been rejected in limne. |f waiver
were properly pleaded in the affidavit in reply, the
appel | ant woul d have had an opportunity of placing on record
facts showing why and in what circunstances the appell ant
cane to address the letter dated 25th June 1970 and
establishing that on those facts there was no wai ver by the
appel lant of its right to exenption under the assurance
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given by the 4th respondent. But in the absence of such
pleading in the affidavit in reply, this opportunity was
denied to the appellant [656F-H

3. Wiiver rmeans abandonment of a right and it may be
either express or inmplied from conduct, but its basic
requirenment is that it nrust be "an intentional act wth
know edge". There can be no waiver unless the person who is
said to have waived is fully informed as to his right and
with full know edge of such right, he intentionally abandons
it. [657A, B]

In the instant case, on the facts, the plea of waiver
could not be said to have been made out by the State
Government: There was nothing to state that at the date when
the appellant addressed the letter dated 25th June 1970, it
had full know edge of “its right to exenption under the
assurance given by~ the 4t h respondent and that it
i ntentionally abandoned ~such right. It is not possible to
presume in the absence of any material placed before the
Court, 'that the appellant had full know edge of its right to
exenption so as to warrant an inference that the appell ant
wai ved such right by addressing the letter dated 25th June
1970. It is difficult to speculate what was the reason why
the appellant addressed the letter 25th June 1970 stating
that it would avail” of the concessional rates of sales tax
granted under the letter dated 20th January 1970. [657 D E]
644

Earl of Darnley v. London, Chathan and Dover Ry. Co.
(Proprietors etc.), [1867] LLR 2 HL. 43 @ 57 Craine v.
Col oni al Mutual Fire Insurance Co. Ltd. 28 C L.R 305;
Martindala v. Faul kner [1846] 2 QB. 706; quoted wth
approval .

4, The doctri ne call ed ' prom ssory est oppel’
"equitable estoppel’, 'quasi estoppel’, and 'new estoppel
is a principle evolved by equity to avoid injustice where a
prom se is made by a person know ng that it would be acted
on and it is person to whomit is nmade and in fact it is so
acted on and it is inequitable toallow the party nmking the
prom se to go back upon it. Though comronly nanmed proni ssory
estoppel it is neither in the realmof contract nor in the
real mof estoppel. The basis of the doctrine is the inter
position of equity, which has always true to its form
stepped in to mtigate the rigours of strict law [658 E-Q

5. The true principle of prom ssory estoppel is that
where one party has by his words or conduct made to-the
other a clear and unequivocal prom se which is intended to
create legal relationship effect a legal relationship to
arise in the future, knowing or intending that it would be
acted upon by the other party to whomthe prom se is made
and it is infact so acted wupon by the other party, the
prom se woul d be binding on the party making it and he woul d
not be entitled to go back wupon it, if it “would be
inequitable to allow him to do so having regard to the
deal i ngs which have taken place between the parties, and
this would be so irrespective whether there is any pre-
existing relationship between the parties or not. Equity
will in a given case where justice and fairness denand
prevent a person frominsisting on strict legal rights even
where they arise, not wunder any contract, but on his own
title deeds or under statute. [662 B-D

To the applicability of the doctrine of promssory
estoppel it is not necessary that there should be sone
contractual relationship between the parties. Nor can any
such limtation, namely, that the doctrine of promssory
estoppel is linmted in its operation to cases where the
parties are already contractually bound and one of the
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parties induces the other to believe that the strict rights
under the contract would not be enforced be justifiably
introduced to curtail the wdth and anplitude of the
doctrine. The parties need not be in any kind of |ega
rel ati onship before the transaction from which t he
prom ssory estoppel take its origin. The doctrine would
apply even where there is no pre-existing |legal relationship
between the parties, but the promse is intended to create
legal relations or affect a legal relationship whish wll
arise in future. [660 GH, 661 A F-(Qd.

Jorden V. Money, [1854] 5 H L. 185, Hughes .
Metropolitan Railway Co., [1857] 2 A C. 439, Birmngam &
District Land Co. v. London and North- Western Rail Co.,
11888] 40 Ch. D. 268; discussed and questi oned.

Central London Property Trust Ltd. v. H gh Trees House
Ltd., [1947] K. B. p. 130:: [1956] 1 Al. ER 256
expl ai ned.

Evenden v. ~Quildford City ‘Association Football dub
Ltd., [1975] 3 Al ER 269 @272 :: [1975] 3 WL.R 251 @
255; Crabb ~v. Arun District Council. [1975] Al ER 865 @
875:: [1975] 8 WL.R 847 @858 CA; quoted with approval
645

6. The doctrine of ~prom ssory estoppel cannot be
inhibited by the sane [imtation estoppel in the
strict sense of the term It is an equitable principle
evolved by the Courts for doing justice and there is no
reason why it should be given only alimted application by
way of defence and it should only be a shield and not a
sword to found a cause of action. It can be the basis of a
cause of action. [662 D-E, 663 E-F].

There is no qualitative difference between " proprietary
estoppel’ and ’'pronissory estoppel’. Both are the off
springs of equity and if equity is flexible enough to permt
proprietary estoppel to be used as a cause of action, there
is no reason in logic or principle why pronissory estoppe
should also not be available as cause of action, |if
necessary to satisfy the equity. [665 G H]

Central London Property Trust Ltd. v. H gh Trees House
Ltd . [1947]1 K B.P. 130: [1956] 1 All. E.R 256; Conbe v.
Conbe [1951] 2 K. B. 215; Beesly v. Hallwod Estate Ltd.
[1960] 2 All. EER 314; Minicipal Corporation of Bonbay:v
Secty. of State I.L.R 29 Bonb. 580 @ 607; Mboregate
Mercantile Co. Ltd. v. Twichings,s [1975] 3 WL.R 286
referred to.

Crabb v. Arun District Council [1975] All. EER 865 @
875 expl ained. Ransden v. Dysen,[1866] L.R H L. 129; Dunl op
Pneuntafic Tyre Co. v. Saifridge & Co. Ltd. 1915 A C. 847:
di scussed.

7. Law is not a mausoleum It is not an antique to be
taken down, dusted admred and put back on the shelf. It is
rather like an old but vigorous tree having its<roots in
history, yet continuously taking new grafts and putting out
new sprouts and occasionally dropping dead wood. It is
essentially a social process, the end product of which is
justice and hence it nust keep on growing and devel oping
with changing social concepts and values. O herw se, there

will be estrangenent between |aw and justice and |aw wll
cease to have legitinmacy Though 'continuity with the past is
a historical necessity’, 'conformity is not to be turned

into a fetish’. [668 H 669 A-B].

Therefore, despite the fact that allowing pronissory
estoppel to found a cause of action would seriously dilute
the principle which requires consideration to support a
contractual obligation, this new principle, whichis a child
of equity brought into the world wth a viewto pronoting
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honesty and good faith and bringing, law closer to justice
should not be held in fetters but allowed to operate in al
its activist nmagnitude. so that it wmay fulfil the purpose
for which was conceived and born. [668 F-G.

Robertson v Mnister of Pensions. [1949] 1 K B. 227
Evenden @ul dford city Association Football Cub Ltd. [1975]

3 Al. ER p. 269. Candler v. Crane Christmas & Co.
[1951] 2 K. B. 164 @178; quoted with approval.
8. A promise nmay, in the United States, derive

contractual enforceability if it has been made by the
prom sor knowing or intending that it would be acted on and
the prom see has altered his position in reliance onit,
notw t hstanding that there is no consideration in the sense
in which that word is used in English
646
and Conmonweal t h jurisprudence. However, t he basi c
requi rement for invoking this ~principle nmust be present
nanmely that the fact situation should be such that injustice
can be' avoided only by enforcement of the pronmise. The
doctrine ‘of -~ promi ssory estoppel has been used in the United
States to reduce, if not to destroy, the prestige of
consi deration as an essential® of valid contract and also
used in diverse other situations as founding a cause of
action: [670 D-E, 673 B].
Al | eghany College v. National Chauteaque Country

Bank 57 AmL. /R 980; Drennan v. Stat Paving Conpany

[1958] 31 California 2nd 409; referred.

Under the English law, the judicially fornmed viewis

that the crown is not immune from liability under the
doctrine of prom ssory estoppel and the view taken by
Denning J., in [1949] 1 K _B. 227 that the -crown cannot

escape its obligation wunder the doctrine of promssory
estoppel by "praying in aid the doctrine of executive
necessity" still holds the field. [674 D).
Robretson v. Mnister-of Pensions [1949] 1 K B
227; quoted with approval:
Rederi akti ebol aget Anphitrities. v. The Ki ng
[1921] 3 K. B. 500; referred to.
Howel | v. Fal mouth Boat Construction Co. Ltd. 1951
A. C. 837; explained
10. Even in the United States, the trend inthe State
Courts, of late, has been strongly in favour of the
application of the doctrine of prom ssory estoppel against
the Governnent and public bodies "where interests  of
justice, norality and commobn fairness clearly dictate that
course". It is being increasingly felt that "the Governnent
ought to set a hi gh standard in its dealings and
rel ationships wth citizens and the word of a duly
aut hori sed Governnent agent, acting within the scope of his
authority, ought to be as good as a Governnent bond”. The
CGovernment would not be estopped "by the acts  of its
of ficers and agents who wthout authority enter into
agreements to do what the |aw does not sanction or permt"”
and "these dealing with an agent of the Governnment nust be
held to have notice of limtations of his authority". But if
the acts of omssions of officers of the Government are
within the scope of their authority and are not otherwi se

i mperm ssible under the law, they "will wrk estoppe
agai nst CGovernment". [676 F-H, 677 A-D
Federal Crop Insurance Corporarion v. Maroill 332

U S. 380: 92 L. ed. discussed and expl ai ned.
Val sonavich v. United States 335 Fed. Rep. 2nd p
96; quoted Wth approval.
11. Where the Governnent rmekes a pronise knowing or
intending that it would be acted on by the pronisee and, in
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fact, the promsee, acting inreliance on it, alters his
position, the Governnent would be hel d bound by the prom se
and the prom se woul d be enforceabl e agai nst the Governnent
at the instance of the prom see notw thstanding that there
is no consideration for the prom se and the prom se is not
recorded in the form of a formal contract as required by
Article 299 of the Constitution. [682 GH, 683-A].

647

It is elementary that in a Republic governed by the
rule of aw, no one, a however high or lowis above the | aw.
Every one is subject to the lawas fully and conpletely as
any other and the Government is no exception. It is indeed
the pride of constitutional denbcracy and rule of |aw that
the Governnment stands on the sane footing as a private
i ndi vidual so far as the obligation of the law is concerned;
the former is equally bound as the l[atter. On no principle
can a Government -committed to the rule of law, claim
i muni ty fromthe doctrine of  prom ssory estoppel. The
Government cannot be heard to say that it is wunder no
obligation to act in a manner that is fair and just or that
it is not bound by considerations ~of ’'honesty and good
faith’. In fact the Government should be held to a high
"standard of rectangular rectitude while dealing wth its
citizens". [683 A-(C].

Gangaes Manufacturing co v. Surajmull and Os.,

I.L.R 5 Cal. 669; Minicipal Corporation of Bonbay v.

The Secretary of State, |,L.R 29 Bonb. 588; approved.

Col | ect or. of Bonbay v.- Muni ci pal Cor poroat on of
rile City of Bombay and Os. [1952] S.C.R 43; Union

of India v. |Indo-Afghan Agencies, [1968] 2 S.C. R 366;

fol | owned.

Ransden v. Dyson,[1866] L.R 1HL 170; referred to.
Robertson v. Mnister of Pensions, [1949] 1 K. B

227; quoted with approval as the correct |aw

12. The doctrine of executive necessity, regarded as
sufficient Justification for the Government to repudiate
even its contractual obligations was enphatically negatived
in the Indo-Afghan Agencies case and the supremacy of the
| aws was established, [683 CD.

Therefore, it is not open to CGovernnent to claim
imunity from the applicability of the rule of prom ssory
estopped and thereby repudiate a prom se made by it on the
ground that such promse mmy fetter its future executive
action. If the Governnent wants to preserve its freedom of
executive action frombeing hanpered or ~restricted, the
Gover nnent should not make a proni se knowi ng or intending
that it would be acted on by the prom see and the prom see
woul d alter his position relying upon it. But, if. the
Government makes such a promse and the pronisee acts in
reliance upon it and alters his position the Governnent
woul d be conpelled to make good such prom se |iketany other
private individual. [683 DF].

13. The Ilaw cannot acquire legitimcy and gain socia
acceptance unless it accords wth the noral values of the
society. It should be the constant endeavor of the Courts
and the legislatures to close the gap between |aw and
norality and bring about as near an approximtion between
the two as possible. The doctrine of pronmissory estopped is
a significant judicial contribution in that direction.[683

F-g.

Since the doctrine of promssory estoppel 1is an
equitable doctrine, it must vyield when the equity so
requires. If it could be shown the by Governnent that having
regard to the facts as they have transpired, it would be

inequitable to hold the Government to the promi se nmade by
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it, the Court would not raise an equity in favour of the
prom see and enforce the prom se agai nst the Government.

648

The doctrine of promissory estoppel would be displaced in
such a case because on the facts, equity would not require
that the Government should be held bound by the prom se made
by it. [683 GH 684 A

When the Government is able to show that in view of the
facts, as they have transpired public interest would be
prejudiced if the Government were required to carry out the
prom se, the Court would have to balance, the public
interest in the CGovernnent carrying out a prom se nmade to a
citizen which has induced the citizen to act wupon it and
alter his position and the public interest likely to suffer
if the promise were required to be carried out by the
CGovernment and determine which way the equity lies. It would
not be enough for ~ the Government just to say that public
i nterest requires that the Government should not be
conpelled to carry out the promse or that the public
interest would suffer if the Government were required to
honour it. The Governnent cannot claimto be exenpt fromthe
liability to carry out ~the prom se 'on sone indefinite and
undi scl osed ground of necessity or expediency’, nor can the
CGovernment claim to be the sole judge of its liability and
repudiate it 'on an exparte apprai senent of the
ci rcunst ances. [684 A-D

In order to resist its liability, the Governnment should
di sclose to the Court the various events necessitating its
claimto be exenpt fromthe Iliability and it would be for
the Court to decide whether those events are such as to
render it inequitable to enforce the liability against the
Covernment. [684 D E].

Mere claim of change of policy would not be sufficient
to exonerate the Governnent from the liability: the
Governnment would have to show precisely the changed policy
with the reason and justificationtherefor, to enable the
Court to judge for "itself which way the public/interest
lies and what equity of the case denands. It is only if the
Court is satisfied, on proper and adequate material placed
by the Governnent, that over-riding public interest requires
that the Governnent should not be held bound by the prom se
but should be free to act wunfettered by it that the Court
woul d refuse to enforce the pronise against the Governnent-.
[684 E-F]

The essence of the rule of lawis that the Court would
not act on the nere ipse dixit of the Government, for it is
the Court which has to decide and not the Governnent,
whet her the CGovernment  shoul d be held exenpt from
liability.[684 F-G

The burden would be wupon the Governnent to show that
the public interest in the Government acting otherw se than
in accordance with the promse is so overwhelming that it
woul d be inequitable to hold the Governnent bound by the
prom se and the Court would insist on a highly rigorous
standard of proof in the discharge of this burden. But even
where there is no such over-riding public interest, it my
still be conpetent to the Government to resile from the
promi se 'on giving reasonable notice, which need not be a
formal notice, giving the prom see a reasonabl e opportunity
of resuming his position’ provided of course it is possible
for the promsee to restore status quo ante. If, however,
the promi see cannot resune his position, the prom se would
becone final and irrevocable. [684 G H, 685 A]

Emmanuel Ayodeji Ajayi v. R T. Briscoe, [1964] 3 All.
E.R 556; referred to
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649

14. So far as the doctrine of prom ssory estoppel is
concerned, no distinction can be made between a private
i ndi vi dual and a public body. This doctrine is also
appl i cabl e against a public body like a municipal council
However, this doctrine cannot be applied in teeth of an
obligation or liability inposed by law. It cannot be invoked
to conpel the CGovernnent or even a private party to do an
act prohibited by law. There can also be no promssory
est oppel against the exercise of legislative power. The
Legi sl ature can never be precluded from exercising its
| egislative function by resort to the doctrine of pro-
m ssory estoppel. [688C, G H 689 A

Century Spinng and Manufacturing Co. Ltd. & Anr. v. The
U hasnagr Muni ci pal ~Council and Anr. [1970] 3 SCR 854;
Turner Mossison and Co. Ltd. v. Hunngerfard |Investnetn Trust
Ltd.[1972] 3 S.C R~ 711; discussed & followed.

M Ramanatha Pillai v. The Stare of Kerala & Anr.

[1974] 1 SCR 51 5 @ 526; Assistant Cusrodian v. Brij

Ki shore Agarwala & Ors. [1975] 2 SCR 359, expl ained and

hel d-i nappl i cabl e.

Sate of Kerala v. Gwalior Rayon Silk Manufacturing

Co. Ltd. [1974] 1 S.C R 671 @688; reiterated.

Mal hortra and Sons & Ors. v. Union of India and

Os. AI.R 1976 J & K p. 41 approved.

Exci se Commi ssioner U P. Al ahabad v. Ram Kumar

[1976] Suppl. S.C.R 532; Bihar Eastern Gangetic

Fi shermen Cooperative Society Ltd. v. Sipali Sangil and

Os. [1978] 1S R 375, A/.R 1977 S.C. 2149; Radha

Kri shan Agarwal v. State of Bihar and Os. [1977] 3

S.C.R 249;: [1977] 3 S.C. C. 457; expl ained.

15. In order to attract the applicability —of the
doctrine of promissory estoppel, it is not necessary that
the pronisee, acting in relianceon the pronise, should
suffer any deterinment. What is necessary is no nore than
that there should be alteration of ‘his position in reliance
on the promse. |If detrinment were a necessary el enent, there
woul d be no need for the doctrine of prom ssory estoppe
because, in that event in quite a few cases, the detrinment
would form the consideration and the pronise would be
binding, as a contract. If by deteriment is meant injustice
to the prom see which would result if the prom sor were to
resile from his promi see, then detriment would certainly
cone in as a necessary ingredient. The detrinent in such a
case is not sone prejudice sneered by the prom see acting on
the promise, put the prejudice which would be caused to the
prom see, if the promsor were allowed to back on the
promse. It is not necessary for the pronm see to show t hat
he has acted to his detriment. Al that he has to showis
that he has acted to reliance on the pronise and altered his
position. [694 A-B, F-G 695 E, 694 D).

Central London Property Trust Ltd. V. High Trees

House, [1947] K.B. p. 130:: [1956] 1 All.. ER

256, W J. Alan & Co. Ltd. v. E Nasar Export —and

Import Co. [1972] 2 AIl. ER p. 127, @p. 140, Too

Met al Manuf act uri ng Co. Ltd. v. Tunosten Electric

Co. Ltd. [1955] AIl. E R 657; [1975] 1 W L. R 761

Emmaul el Ayodej i
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Ajya V. R T. Briscoe [1964] All. E. R 556 Karnmns

Ballroons Ltd. v. Zenith Investnents (Torquay) Ltd.

[1970] 2 Al. ER 871, Gurldt v. the Boulder Pty.

CGold Mnes Ltd. [1938] 59 C. L.R 641; quoted with

approval .

In the instant case.
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The facts necessary for involving the doctrine of
prom ssory estoppel were clearly resent and the Governnent
was bound to carry out the representation and exenpt the
appel lant from sales tax in respect of sales of Vanaspati
effected by it in Utar Pradesh for a period of three years
fromthe date of conmencement of the production. [693 F-§

(a) The letter dated 23rd January 1969 was a
representation on behal f of t he CGover nrrent , t he
representati on having been nade by the 4th respondent in his
capacity as the Chief Secretary of t he CGover nirent
categorically to the effect that the appellant would be
entitled to exenption fromsales tax in respect of the sale
of vanaspati effected in Utar Pradesh for a period of three
years from the date of conmmencenent of production. This
representati on was made by way of «clarification in view of
the suggestion in the appellant letter dated 2 nd January
1969 that the financial institutions were not prep ed to
regard the wearlier letter of the 4th respondent dated 22nd
Decenber 1968 as a definite conmtnent on the part of the
CGovernment to grant exenption fromsales tax. [692 H, 693 A-
Bl

(b) The representation nmade by the 4th respondent was a
representation within- the scope of his authority and was
bi nding on the Governnment in as nmuch as the 4th respondent,
who was at the nmmterial time the Chief Secretary to the
CGovernment and al so Adviser to the Governor discharging the
functions of the Governnent during the President’s Rule had
authority to bind the Governor. Moreover the avernent to
this effect in the Wit Petitionwas not denied by the State
in the affidavit in reply filed on its behalf [693 CD].

(c) This representationwas nmade by the  Governnent
knowing or intending that it would be acted on by the
appel | ant because the appellant nmde it clear that it was
only on account of the exenption from sales tax prom sed by
the Government that the appellant had decided to set up the
factory for nmanufacture of Vanaspati. In fact the appell ant
relying on this representation. of the Governnent, 'borrowed
noneys from various financial institutions, purchased plant
and machi nery fromMs. De Smith (lndia) Pvt. Ltd., Bonbay
and set up a Vanaspati factory at Kanpur. [693 E-F]

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal ‘No. 1597 of
1972.

Appeal from the Judgnent and Order dated 25th January,
19720f the Allahabad High Court in GCvil Msc. Wit No.
3788/ 70.

S.T. Desai, Shri Narain, J. B. Dadachanji, Ravinder
Narain, S Swarup and Tal at Ansari for the Appellant.

G N Dikshit, M V. Goswami and O P. Rana for RR 1-3
and 5.
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A. B. Dewan, Ravinder Narain, S. Swarup and A N
Haksar for the Intervener (Ms. Mdi Rubber Ltd.).

The Judgnent of the Court was delivered by

BHAGMATI, J., This appeal by certificate raises a
guestion of considerable inmportance in the field of public
law. How far and to what extent is the State bound by the
doctrine of prom ssory estoppel ? It is a doctrine of
conparatively recent origin but it is potentially so
fruitful and pregnant with such vast possibilities for
gromh that traditional |awers are alarmed lest it mght
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upset existing doctrines which are |ooked upon al nost
reverentially and which have held the field for a long
nunber of years. The law in regard to prom ssory estoppel is
not yet well settled though it has been the subject of
consi derabl e debate in England as well as the United States
of Anerica and it has also received consideration in some
recent decisions in India and we, therefore, propose to
discuss it in sone detail with a view to defining its
contours and denarcating its paraneters. W will first state
briefly the facts giving rise to this appeal. This is
necessary because it is only where certain fact-situations
exi st that prom ssory estoppel can be invoked and appli ed.
The appellant is a limted conpany which is primarily
engaged i n the business of manufacture and sal e of sugar and
it has also a cold storage plant and a steel foundry. On
10th Cctober, 1968 a news item appeared in the Nationa
Herald in which it was stated that the State of Utar
Pradesh had decided to give exenption fromsales tax for a
peri od of 'three years under section 4A of the U P. Sales Tax
Act to all new industrial units inthe State with a viewto
enabl ing them"to come on firmfooting in devel opi ng stage".
This news item was based upon-a statenent made by Shri M P
Chatterjee the then Secretary in the Industries Departnent
of the Covernnment. The -appellant, on the basis of this
announcement, addressed a letter dated 11th October, 1968 to
the Director of Industries stating that in view of the sales
tax holiday announced by the Government, - the appellant
i ntended to set up a Hydro-genation Plant for manufacture of
Vanaspati and sought for confirmation that this industria
unit, which it proposed to set - up would be entitled to sales
tax holiday for a period of three years fromthe date it
conmmenced production. The Director of Industries replied by
his letter dated 14th October, 1968 confirm ng that "there
will be no sales tax for three years on the finished product
of your proposed Vanaspati factory from the date it gets
power connection for comrencing production.”™ The appell ant
thereupon started taking steps to/contact various financiers
for financing the project and also initiated negotiations
wi th manufacturers for purchase of machinery for setting
652
up the Vanaspati factory. On 12th Decenber, 1968 the
appel l ant’ s representative nmet the 4th respondent who was at
that time the Chief Secretary to the Governnent as also
Advisor to the Governor and intimated to him that the
appel l ant was setting up the Vanaspati factory solely on the
basis of the assurance given on behalf of the Governnent
that the appellant would be entitled to exenptionfrom sal es
tax for a period of three years from the date of
commencenent of commercial production at the factory and the
4t h respondent reiterated the assurance that the appell ant
woul d be entitled to sales tax holiday in case the Vanaspati
factory was put up by it. The appellant by its letter dated
13th Decenber, 1968 placed on record what had transpired at
the meeting on the previous day and requested the 4th
respondent "to please confirmthat we shall be allowed sal es
tax holiday for a period of three years on the sale of
Vanaspati from the date we start production.”" On the same
day the appellant entered into an agreement with Ms. De
Smith (India) Pvt. Ltd., Bonbay for supply of plant and
machi nery for the Vanaspati factory, providing clearly that
the appellant would have the option to terminate the
agreenment, if wthin 10 weeks exenption fromsales tax was
not granted by the State Governnment. The 4th respondent
replied on 22nd Decenber, 1968 confirnming that "the State
CGovernment will be willing to consider your request for
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grant of exenption fromU. P. Sales Tax for a period of three
years from the date of production" and asked the appell ant
to obtain the requisite application formand subnit a forma

application to the Secretary to the Governnment in the
I ndustries Departnment and in the meanwhile to "go ahead with
the arrangenents for setting up the factory". The appel | ant
had in the nmeantine submitted an application dated 21st
December, 1968 for a fornal order granting exenption from
sales tax wunder section 4A of the Act. It appears that the
letter of the 4th respondent dated 22nd Decenber, 1968 was
not regarded as sufficient by the financial institutions
whi ch were approached by the appellant for financing the
project since it nerely 'stated that the State Governnent
would be willing to consider the request for grant of
exenption and did not ~convey any decision of the State
Government that the exenption would be granted. The
appel l ant, therefore, addressed a |letter dated 22nd January,

1969 to the 4th respondent pointing out that the financia

institutions were of the viewthat the letter of the 4th
respondent dated 22nd Decenber, 1968 "did not purport to
commt the Governnment for~ the concession nentioned" and it
was, therefore, necessary to obtain a formal order of
exenption in terns of the application submitted by it. The
4t h respondent, however, stated categorically in his letter
in reply dated /23rd January, 1969 that the proposed
Vanaspati Factory of the appellant "wll be

653

entitled to exemption from U. P. Sales Tax for a period of
three years fromthe date of going into production and that
this will apply to all Vanaspati sold during that period in
Uttar Pradesh itself" and expressed his “surprise that "a
letter from the Chief Secretary to the State Governnent
stating this fact in clear and unanbi guous words shoul d not
carry conviction wth the financial institutions." In view
of this unequivocal assurance given by the 4th respondent,

who not only occupied the post of Chief Secretary to the
Government but was al so Advisor to the Governor functioning
under the President’s rule, the appellant went ahead with
the setting up of the Vanaspati Factory. The appel 'ant by
its letter dated 25th April, 1969 advised the 4th respondent
that the U. P. Finance Corporation, being convinced by the
clear and categorical assurance given by the 4th respondent
that the Vanaspati Factory of the appellant would be
entitled to exenption from sales tax for a period of three
years from the date of comencenent of - production, had
sanctioned financial assistance to the appellant -and the
appel  ant was going ahead with the project in full speed to
enable it to start production at the earliest. The appell ant
nmade consi derabl e progress in the setting up of  the
Vanaspati Factory but it seens that by the mddle of My
1969 the State Governnent started having second thoughts on
the question of exenption and a letter dated 16 May, 1969
was addressed by the 5th respondent who was Deputy Secretary
to the Government in the Industries Department, intinmating
that a neeting has been called by the Chief Mnister on 23rd
May, 1969 "to discuss the question of giving concession in
Sal es Tax on Vanaspati products" and requesting the
appellant to attend the neeting. The appellant immediately
by its letter dated 19th May, 1969 pointed out to the 5th
respondent that so far as the appellant was concerned, the
State Governnent had already granted exenption from Sales
Tax by the letter of the Chief Secretary dated 23rd January,

1969 but still, the appellant would be glad to send its
representative to attend the neeting as desired by the 5th
respondent. The proposed neeting was, however, postponed and
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the appellant was intimated by the 5th respondent by its
letter dated 23rd May, 1969 that the neeting would now be
held on 3rd June, 1969. The appellant’s representative
attended the nmeeting on that day and reiterated that so far
as the appellant was concerned, it had al ready been granted
exenption from Sales Tax and the State Governnment stood
conmitted to it. The appellant thereafter proceeded with the
work of setting up the Vanaspati plant on the basis that in
accordance with the assurance given by the 4th respondent on
behal f of the State Governnent, the appellant would be
exenpt from paynent of Sales Tax for a period of three years
fromthe date of comrencenent of production
654
The State Governnent. however went back upon this

assurance and a letter dated 20th January, 1970 was
addressed by the 5th respondent intimating that the
CGovernment had taken a policy decision that new Vanaspat
Units in ‘the State which go into commercial production by
30th Septenber, 1970 would be given partial concession in
Sales Tax at the following rates for a period of three
years:

First year of production 31/2%

Second year of production 3%

Third year of production 21/2%
The appellant by its letter dated 25th June, 1970 pointed
out to the Secretary to the Governnment that the appell ant
proposed to start conmercial production of - Vanaspati with
effect from 1st July, 1970, and stated that, ‘as notified in
the letter dated 20th January, 1970, the appel l'ant woul d be
availing of the exenption granted by the State CGovernnent
and woul d be charging sales tax at the rate of 31/2% i nstead
of 7% on the sales of Vanaspati manufactured by it for a
period of one year comencing from 1st July, 1970. The
factory of the appellant thereafter went into production
from2nd July, 1970 and the appellant informed the Secretary
to the GCovernment about the same by its letter dated 3rd
July, 1970. The State Government 'however once agai n changed
its decision and on 12th August, 1970 a news item appeared
inthe Northern India Patricia stating that the Governnent
had decided to rescind the wearlier decision i.e. the
decision set out in the letter dated 20th January, 1970, to
all ow concession in the rates of Sales Tax to new Vanaspat
Units. The appellant thereupon filed a wit petitionin the
H gh Court of Allahabad asking for a wit directing the
State Government to exenpt the sales of Vanaspat i
manuf actured by the appellant fromsales tax for a period of
three years comencing from 2nd July, 1970 by -“issuing a
notification under section 4A and not to collect or charge
sales tax fromthe appellant for the said period of three
years. It appears that in the wit petition as originally
filed, there was no plea of promssory estoppel taken
against the State Governnent and the wit petition was,
therefore, amended by obtaining | eave of the H gh Court wth
a view to introducing the plea of prom ssory estoppel. The
appel lant urged in the anmended wit petition that the 4th
respondent acting on behalf of the State Government had
given an unequivocal assurance to the appellant that the
appel l ant would be entitled to exenption from paynment of
sales tax for a period of three years fromthe date of
commencement of the production and this assurance was given
by the 4th respondent intending or knowing that it would be
acted on by the appellant and in fact
655
the appellant, acting in reliance on it, established the
Vanaspati factory by investing a |arge anmount and the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 46

Gover nment was, therefore, bound to honour the assurance and
exenpt the Vanaspati manufactured and sold by the appell ant
frompaynment of sales tax for a period of three years from
2nd  July, 1970. This plea based on the doctrine of
prom ssory estoppel was, however rejected by the Division
Bench of the High Court principally on the ground that the
appel | ant had wai ved the exenption, if any, by accepting the
concessional rates set out inthe letter of the Deputy
Secretary dated 20th January, 1970. The appel | ant thereupon
preferred the present appeal after obtaining a certificate
of fitness fromthe H gh Court.

The principal argunment advanced on behalf of the
appellant in support of the appeal was that the 4th
respondent had given a categorical assurance on behalf of
the State Governnent that the appellant woul d be exenpt from
paynment of sales tax for a period of three years fromthe
date of commencenent of  production and such assurance was
gi ven intending or knowing that it would be acted on by the
appel l ant ‘and - in fact the appellant, acting in reliance on
it, altered its position and the State Governnment was,
therefore, bound, on the principle of promssory estoppel
to honour the assurance and exenpt the appellant from sales
tax for a period of three years from2nd July, 1970, being
the date on which ‘the factory of the " appellant conmenced
production. The appellant assailed the view taken by the
High Court that this claimof the appellant for exenption
based on the doctrine of prom ssory estoppel was barred by
wai ver, because the appellant had by its letter dated 25th
June, 1970 accepted that it would avail of ' the exenption
granted under the letter of the 5th respondent dated 20th
January, 1970 and charged sales tax at the concessional rate
of 31/2% instead of 7% during the first~ year of its
production. The appellant urged that waiver was a question
of fact which was required to be pleaded and since no plea
of waiver was raised in the affidavit filed on behalf of the
State Government in opposition to the wit petition, it was
not conpetent to the State Government to rely on the plea of
wai ver for the first tinme at the hearing of ‘the wit
petition. Even if the plea of waiver were allowed'to be
rai sed, notwithstanding that it did not find place in the
pl eadi ngs, no wai ver was made out, said the appellant, since
there was nothing to show that were the circunstances in
which the appellant had addressed the letter dated 25th
June, 1970 stating that it would avail of the —exenption
granted under the letter dated 20th January, 1970 and it was
not possible to say that the appellant, with full know edge
of its right to claimtotal exenption from payment of sales
tax, waived that right and agreed to accept the concessiona
rates set out in the letter dated 20th January, 1970. The
656
State CGovernment on the other hand strongly pressed-the plea
of waiver and submitted that the appellant had clearly
wai ved its right to conplete exenption from paynment of Sales
Tax by addressing the letter dated 25th June, 1970. The
State Governnent also contended that, in any event, even if
there was no waiver, the appellant was not entitled to
enforce the assurance given by the 4th respondent, since
such assurance was not binding on the State Government and
nore-over, in the absence of notification under section 4A,
the State Government could not be prevented from enforcing
the liability to sales tax inposed on the appellant under
the provisions of the Act. It was urged on behalf of the
State Governnent that there could be no pronissory estoppe
against the State Governnent so as to inhibit it from
formul ating and i npl enenting its policies in public
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interest. These were broadly the rival contentions urged on
behal f of the parties and we shall now proceed to consider
t hem

We shall first deal wth the question of waiver since
that can be disposed of in a few words. The H gh Court held
that even if there was an assurance given by the 4th
respondent on behalf of the State Governnment and such
assurance was binding on the State Governnment on the
principle of promssory estoppel, the appellant had wai ved
its right wunder it by accepting the concessional rates of
sales tax set out in the letter of the 5th respondent dated
20t h January, 1970. W do not think this view taken by the
Hi gh Court <can be sustained. In the first place, it is
el ementary that waiver is a question of fact and it nust be
properly pleaded and proved. No plea of waiver can be
allowed to be raised unless.it is pleaded and the factua
foundation for it-is laid in the pleadings. Here it was
conmon ground that the plea of waiver was not taken by the
State Government in the affidavit filed on its behalf in
reply to the wit petition, nor was it indicated even
vaguely in_such affidavit: It was raised for the first time
at the hearing of the wit petition. That was clearly
i mperm ssi bl e without ‘an anendrment of the affidavit in reply
or a supplenentary affidavit raising such plea. If waiver
were properly pleaded in the affidavit in reply, the
appel | ant woul d have 'had an opportunity of placing on record
facts showing why and in what circunstances the appell ant
cane to address the Iletter dated 25th June, 1970 and
establishing that on these facts there was no wai ver by the
appel lant of its right to exenption under the assurance
given by the 4th respondent. But in the absence of such
pleading in the affidavit in reply, this opportunity was
denied to the appellant. It was, therefore, not right for
the High Court to have allowed the plea of waiver ' to be
rai sed against the appellant and that plea should have been
rejected in |limne
657

Secondly, it is difficult to see how, on the facts, the
pl ea of waiver could be said to have been made out by the
State Covernment. WAiver neans abandonment of a right and it
may be either express or inplied fromeconduct, but its basic
requirenment is that it nrust be "an intentional act wth
know edge". Per Lord Chelnsford, L.C. in Earl of Darnley v.
London, Chatham and Dover R'y. Co. There can be no waiver
unl ess the person who is said to have waived is fully
informed as to his right and with full know edge of such
right, he intentionally abandons it. It is pointed out in
Hal sbury’s Laws of England (4 d) Volume 16 in paragraph 1472
at page 994 that for a "waiver to be effectual it is
essential that the person granting it should be /fully
informed as to his rights" and Isaacs, J, delivering the
judgrment of the H gh Court of Australia in Craine v.
Col onial Mutual Fire Insurance Co. Ltd. has al so enphasi sed
that waiver "must be with know edge, an essential supported
by many authorities". Now in the present case there is
nothing to show that at the date when the appellant
addressed the letter dated 25th June, 1970, it had ful
know edge of its right to exenption under the assurance
given by the 4th respondent and that it intentionally
abandoned such right. It is difficult to specul ate what was
the reason why the appellant addressed the letter dated 25th
June, 1970 stating that it would avail of the concessiona
rates of sales tax granted under the letter dated 20th
January, 1970. It is possible that the appellant m ght have
thought that since no notification exenpting the appell ant
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fromsales tax had been issued by the State Governnent under
section 4A, the appellant was legally not entitled to
exenption and that is why the appellant m ght have chosen to
accept whatever concession was being granted by the State
CGovernment. The claimof the appellant to exenption could be
sustained only on the doctrine of promssory estoppel and
this doctrine could not be said to be so well defined inits
scope and anbit and so free from uncertainty in its
application that we should be conmpelled to hold that the
appel  ant must have had know edge of its right to exenption
on the basis of prom ssory estoppel at the tine when it
addressed the letter dated 25th June, 1970. In fact, in the
petition as originally filed, the right to claim tota
exenption from sales tax was not based on the plea of
prom ssory estoppel which was introduced only by way of
amendnment. Moreover, it nust be renenbered that there is no
presunption that every person knows the law It 1is often
said that every one is presumed to know the law, but that is
not a correct statenment: there . is no such maxi mknown to the
| aw. Over a hundred and thirty years ago, Maule, J., pointed
out in Mrtindala v. Faulkner(3): “There is no presunption
in this country

658

that every person knows the law it would be contrary to
comon sense and reason if it were so". Scrutton, also once
said: "It is inpossible to know all the statutory |law, and
not very possible to know all the comon law. " But it was
Lord Atkin who, as 'in so many ot her spheres, put the point
in its proper context when - he said in Evans V.
Bartlem(1)" the fact is that there is not and never has
been a presunption that every one knows the law. There is
the rule that ignorance of the | aw does not excuse, a nmaxi m
of very different scope and application." 1t is, therefore,
not possible to presunme, in the -absence of any nateria
pl aced before the Court, ‘that the appellant had ful
know edge of its right to exenption so as to warrant an
i nference that the appellant waived such right by addressing
the letter dated 25th June, 1970. W accordingly reject the
pl ea of waiver raised on behalf of the State Governnent.

That takes wus to the question whether the assurance
gi ven by the 4th respondent on behalf of the State
CGovernment that the appellant woul d be exenpt from sal es tax
for a period of three years fromthe date of comencenent of
production could be enforced agai nst the State Governnment by
i nvoki ng the doctrine of prom ssory estoppel. ~Though the
origin of the doctrine of prom ssory estoppel may be found
in Hughes v. Metropolitan Railway Co.(2) and Birm ngham &
District Land Co. v. London & North-Wstern Rail Co.(3)
authorities of old standing decided about a century ago by
the House of Lords, it was only recently in 1947 that it was
redi scovered by M. Justice Denning, as he then was, in his
cel ebrated judgnent in Central London Property Trust Ltd. v.
H gh Trees House Ltd.(4) This doctrine has been variously

called 'prom ssory estoppel’, ’'equitable estoppel’, ’quas

estoppel’” and ’'new estoppel’. It is a principle evolved by
equity to avoid injustice and though commonly naned
"prom ssory estoppel, it is, as we shall presently point
out, neither in the realmof contract nor in the real m of
estoppel. It is interesting to trace the evolution of this

doctrine in England and to refer to sonme of the English
decisions in order to appreciate the true scope and anbit of
the doctrine particularly because it has been the subject of
consi derabl e recent devel opment and is steadily expanding.
The basis of this doctrine is the inter-position of equity.
Equity has always, true to form stepped into mitigate the
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rigours of strict |aw. The early cases did not speak of this
doctrine as estoppel. They spoke of it as ’'raising an
equity’. Lord Cairns stated
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the doctrine in its earliest formit has undergone
consi der abl e devel opnent since then-in the foll ow ng words
in Hughes v. Metropolitan Railway Conpany (supra):

"It is the first principle upon which all Courts
of Equity proceed, that if parties who have entered
into definite and distinct terms involving certain
legal results....afterwards by their own act or with
their own consent enter upon a course of negotiation
which has the effect. of |eading one of the parties to
suppose that the strict rights arising under the

contract will not-be enforced, or wll be kept in
suspense, or held in _abeyance, the person who otherw se
m ght have enforced those rights will not be allowed to

enforce them where it wuld be inequitable having

regard to the dealings which have thus taken place

bet ween the parties."

This principle of equity laid down by Lord Cairns nade
sporadi c appearances in stray cases now and then but it was
only in 1947 that it was disinterred and restated as a
recogni sed doctrine by M. Justice Denning, as he then was,
in the High Trees’ /case (supra). The facts.in that case were
as follows: The plaintiffs leased to  the defendents, a
subsidiary of the plaintiffs, in 1937 a block of flats for
99 years at a rent of & 2500/- a year. Early in 1940 and
because of the war, the defendants were unable to find sub-
tenants for the flats —and unable in consequence to pay the
rent. The plaintiffs agreed at the request of the defendants
to reduce the rent to & 1250/- fromthe beginning of the
term By the beginning of 1945 the conditions had i nproved
and tenants had been found for all the flats and the
plaintiffs, therefore, claimed the full rent of the prenises
fromthe mddle of that year. The clai mwas all owed because
the court took the viewthat the period for which 'the ful
rent was clained fell out side the representation, but M.
Justice Denning, as he then was, considered Obiter whether
the plaintiffs could have recovered the covenanted rent for
the whole period of the |ease and observed that in equity
the plaintiffs could not have been allowed to  act
inconsistently with their promse on which the defendants
had acted. It was pressed upon the Court that according to
the well settled law as laid down in Jorden y. Nboney(1l), no
estoppel could be raised against plaintiffs since the
doctrine of estoppel by representation is applicable only to
representations as to some state of facts alleged to be at
the tinme actually in existence and not to pronises de futuro

which, if binding at all, nust be binding only as contracts
and here there was no representa-
660

tion of an existing state of facts by the plaintiffs but it

was nmerely a promise or representation of intention to act

ina particular manner in the future. M. Justice Denning,
however, pointed out:

"The | aw has not been standing still since Jorden

v. Money. There has been a series of decisions over the

last fifty years which, although they are said to be

cases of estoppel are not really such. They are cases

in which a promse was made which was intended to

create legal relations and which, to the know edge of

the person naking the pronmise, was going to be acted on

by the person to whomit was made, and which was in

fact so acted on. In such cases the courts have said
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that the prom se nust be honoured.”

The principle fornulated by M. Justice Denning was, to
guote his own words, "that a promi se intended to be binding,
intended to be acted on and in fact acted on, is binding so
far as its ternms properly apply". Now Hughes v. Metropolitan
Rai | way Co. (supra) and Birm ngham and District Land Co. v.
London & North Western Rail Co. (supra), the two decisions
fromwhich M. Justice Denning drew inspiration for evol ving
this new equitable principle, were clearly cases where the
principle was applied as between parties who were already
bound contractually one to the other. In Hughes v.
Metropolitan Railway Co. (supra) the plaintiff and the
def endant were already bound in contract and the genera
principle stated by Lord Cairns, L.C was:

"If parties who have entered into definite and
distinct terns i nvol ving certain | egal results
af t erwar ds-enter upon a course of negotiations".

Ten years later ~Bowen, L. J. also used the sane
termnology in Birmnghamand "District Land Co. v. London
and North Western Rail Co. (supra) that:

"I f persons who have contractual rights against
others induce by their conduct those agai nst whomthey
have such rightsto believe----- "

These two deci'sions mght, therefore, seemto suggest
that the doctrine /of “prom ssory estoppel is limted inits
operation to cases where t he parties are al r eady
contractual ly bound and one of the parties induces the other
to believe that the' strict rights under the contract would
not be enforced. But we do not think any such limtation can
justifiably be introduced to curtail the w dth and anplitude
of this doctrine. W fai
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to see why it should be necessary to the applicability of
this doctrine that there should be sone contractua
rel ati onship between the parties. In fact Donaldson, J.
poi nted out in Durham Fancy Goods Ltd. v. M chael Jackson
(Fancy Goods) Ltd. (1) :

"Lord Cairns in his enunciation of the principle
assuned a pre-existing contractual relationship between
the parties, but this does not seem to ne to be
essential, provided that there is a pre-existing |egal
rel ati onship which could in certain circunstances give
rise toliabilities and penalties."

But even this limtation suggested by Donaldson, ~J.
that there should be-a pre-existing | egal relationship which
could in certain circunstances give rise to liabilities and
penalties is not warranted and it is significant that the
statenment of the doctrine by M. Justice Denning in the Hi gh
Trees’ case does not contain any such limtation.  The
| earned Judge has consistently refused to introduce any such
[imtation in the doctrine and while sitting in the Court of
Appeal, he said in so nmany terns, in Evenden v. Quildford
City Association Football Cub Ltd.(2)

"Counsel for the appellant referred us, however,
to the second edition of Spencer Bower’s book  on
Est oppel by Representation[(1966) pp. 340-342] by Sir
Al exander Turner, a judge of the New Zeal and Court of
Appeal . He suggests the promissory estoppel is limted
to cases where parties are already bound contractually

one to the other. | do not think it is solimted : see
Dur ham Fancy Goods Ltd. v. Mchael Jackson (Fancy
Coods) Ltd. It applies whenever a representation is

made, whether of fact or law, present or future, which
is intended to be binding, intended to i nduce a person
to act on it and he does act on it."
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This observation of Lord Denning clearly suggest that
the parties need not be in any kind of |egal relationship
before the transaction from which the prom ssory estoppe
takes its origin. The doctrine would seemto apply even
where there is no pre-existing legal relationship between
the parties, but the promiseis intended to create |ega
relations or affect a legal relationship which will arise in
future. Vide Halsbury's Laws of England, 4th ed. Vol. 16 p
1018, Note 2 para 1514. O course it must be pointed out in
fairness to Lord Denning that he rmade it clear
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inthe H gh Trees’ case that the doctrine of promssory
est oppel cannot found a cause of action in itself, since it
can never do away with the necessity of consideration in the
formation of a contract, but he totally repudiated in
Evenden’s case the necessity of a pre-existing relationship
between the parties and pointed out in Crabb v. Arun
District Council(1l) that equity wll in a given case where
justice and fairness demand, prevent a person frominsisting
on strict. legal rights even where they arise, not under any
contract, but —on his owntitle deeds or under statue. The
true principle of prom ssory estoppel, therefore seens to be
that where one party has by his words or conduct made to the
other a clear and ~unequi vocal prom se which is intended to
create legal relations or affect a legal relationship to
arise in the future, knowing or intending that it would be
acted upon by the other party to whomthe promse is made
and it is in fact so acted upon by the other party, the
prom se woul d be binding on the party nmaking it and he woul d
not be entitled to go back upon it, if it would be
inequitable to allow him to do so having regard to the
deal i ngs which have taken place between the parties, and
this would be so irrespective whether there is any
preexisting relationship between the parties or not.

It may be pointed out that in England the | aw has been
wel | -settled for a long time, ~though there is sone
indication of a contrary trend to be found in recent
juristic thinking in that country, that pronissory estoppe
cannot itself be the basis of an action. It cannot found a
cause of action : it can only be a shield and not a sword.
This narrow approach to a doctrine which is otherw se ful
of great potentialities is largely the result of an
assunption, encouraged by it rather m sl eadi ng nonmenclature,
that the doctrine is a branch of the | aw of estoppel. Since
estoppel has always been traditionally a principle invoked
by way of defence, the doctrine of promi ssory estoppel has
also cone to be identified as a measure of defence. The
ghost of traditional estoppel continues to haunt this new
doctrine and that is why we find that while boldly
formulating and applying this new equity in the Hi gh Trees’
case, Lord Denning added a qualification that though in the
ci rcunmst ances set out, the prom se woul d undoubtedly be held
by the courts to be binding on the party naking it,
notw t hstandi ng that under the old conmmon law it mght be
difficult to find any consideration for it. "the courts have
not gone so far as to give a cause of action in damages for
the breach of such a pronise, but they have refused to all ow
the party nmeking it to act inconsistently with it". Lord
Denni ng al so pointed out in Conbe v.
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Conbe(2) that "Much as | am inclined to favour the
principles stated in the H gh Trees’ case, it is inportant
that it should not be stretched too far, lest it should be
endangered. That principle does not create new causes of
action where none existed before. It only prevents a party
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frominsisting upon his strict legal rights, when it would
be unjust to allow himto enforce them having regard to the
deal i ngs which have taken place between the parties......
So also said Buckley, J., in the nore recent case of Beesly
v. Hallwod Estates Ltd.(1) "The doctrine my afford a
def ence against the enforcenent or otherw se of enforceable
rights : it cannot create a cause of action.” It s,
however, necessary to make it clear that though this
doctrine has been called in various judgrments and text books
as prom ssory estoppel and it has been variously described
as ‘equitable estoppel ', ‘quasi est oppel’ and ‘new
estoppel’, it is not really based on the principle of
estoppel, but it is a doctrine evolved by equity in order to
prevent injustice where a promse is nmde by a person
knowing that it would “be acted on by the person to whomit
is made and in fact it is-so acted on and it is inequitable
to allow the party naking the promse to go back upon it.
Lord Denning hinself observed in the Hgh Trees' case,
expressly making a distinction between ordinary estoppel and
prom ssory estoppel that cases |ike the one before himwere"

not cases  of estoppel inthe strict sense. They are really
promi ses, pronises intended to be binding, intended to be
acted upon and in fact acted wupon". Jenkins, C.J. also

poi nted out in Minicipal Corporation of Bonbay v. Secretary
of State (2) that/ the "doctrine is often treated as one of
estoppel but | doubt’ whether this is correct, though it may
be a convenient nanme to apply". The doctrine of promni ssory
estoppel need not, therefore, be inhibited by the sane
[imtation as estoppel in the strict sense of the term It
is an equitable principle evolved by the courts for doing
justice and there is no reason why it should be given only a
limted application by way of defence.

It may be noted that even Lord Denning recognised in
Crabb v. Arun Distric Council (supra) that "there are
estoppel s and estoppels. Sone do give rise to a cause of
action. Some don’t" and added that "in the species of
estoppel called ‘proprietary estoppel’, it does give rise to
a cause of action" The |earned Law Lord, after quoting what
he had said in Moor gat e Mercantil e Co. Ltd. V.
Twi tchings, (3) nanely that the effect of estoppel on the
true owner may be that
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"his own title to the property, be it land or
goods, has been held to be limted or extinguished, and
new rights and interests have been created therein. And
this operates by reason of his conduct-what he has |ed
the other to believe-even though he never intended it."
Proceeded to observe that "the new (rights and
interests, so created by estoppel, in or over land, will be

protected by the courts and in this way give rise to a cause
of action". The Court of Appeal in this case allowed Crabb a
declaration of "a right of access at point over the verge on
to MII Park Road and a right of way al ong that road to Hook
Lane" on the basis of an equity arising out of the conduct
of the Arun District Council. O course, Spencer Bower and
Turner, in their Treatise on ‘The Law Relating to Estoppe

by Representation’ have explained this decision on the basis
that it is an instance of the application of the doctrine of
est oppel by encouragenent or acqui escence or what has now
cone to be known as proprietary estoppel which, according to
the learned authors, forns an exception to the rule that
est oppel cannot found a cause of action. But if we | ook at
the judgnents of Lord Denning and Scarman, L.J., it is
apparent that they did not base their decision on any
di stinctive feature of proprietary estoppel but proceeded on
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the assunption that there was no distinction between
prom ssory and proprietary estoppel so far as the problem
bef ore them was concerned. Both the [ earned Law Lord and the
| earned Lord Justice applied the principle of promissory
estoppel in giving relief to Crabb. Lord Denning, referring
to what Lord Cairns had said in Hughes v. Metropolitan
Rai lway Co., (1) a decision fromwhich inspiration was drawn
by him for evolving the doctrine of prom ssory estoppel in

the Hgh Tree's case, observed that "- it is the first
principle on which all courts of equity proceed...... that it
will prevent person from insisting on his strict |ega

ri ghts-whether arising wunder a contract, or on his title
deeds, or by statute-when it would be inequitable for himto
do so having regard to the dealings which have taken place
between the parties". The decision in the H gh Trees’ case
was also referred to the learned Law Lord and so al so ot her
cases supporting the ~doctrine of promssory estoppel

Scarman, L.J. also observed that in pursuing the inquiry as
to whether there was an equity in favour of Crabb, he did
not find helpful "the distinction between pronissory and

proprietary estoppel”. He added that this "distinction may
i ndeed be val uable to those who have to teach or expound the
law, but | do not think that, in solving the particular
problemraised by a particular case, ©putting the [awinto
categories is of the “slightest assistance". It does appear
to us that this was a case deci -
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ded on the principle of promi ssory est oppel . The
representative of the Arun District Council ~clearly gave

assurance to Crabb that they would give himaccess to the
new road at point B to serve the southern portion of his
land and the Arun District Council in fact~ constructed a
gate at point B, and in the belief -induced by this
representation that he woul d have right of access to the new
road at point B, Crabb agreed to sell the northern portion
of his land without reserving for -~ hinmself as owner of the
southern portion any right of way over the northern portion
for the purpose of access to the new road. This was the
reason why the Court raised an equity in favour of Crabb and
held that the equity woul d be satisfied by giving Crabb "the
right of access at point B free of charge wi thout paying
anything for it". Arun District Council —was held bound by
its promise to provide Crabb access to the new road at point
B and this promse was enforced against Arun District
Council at the instance of Crabb. The case was one which
fell within the category of promi ssory estoppel and it my
be regarded as supporting the view that pronissory estoppe
can be the basis of a cause of action. It is possible that
the case also cane within the rule of proprietary estoppe
enunci ated by Lord Kingsdown in Ransden v. Dyson(1l)
"The rule of |aw applicable to the case appears to
me to be this : If a man, under a verbal agreement with
a landlord for a certaininterest in land, or  what
ampunts to the sane thing, under an expectation
created or encouraged by the landlord that he shal
have a certain interest, takes possession of such |and,
with the consent of the |andlord, and upon the faith of
such promi se or expectation, with the know edge of the
land | ord, and without objection by him |ays out npney
upon the land, a Court of equity wll conpel the
landlord to gi ve ef f ect to such prom se or
expectation."
and Spencer Bower and Turner nay be right in observing that
that was perhaps the reason why it was held that the promnse
made by Arun District Council gave rise to a cause of action




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 46

in favour of Crabb. But, on what principle, one may ask, is
the distinction to be sustained between prom ssory estoppe
and proprietary estoppel in the matter of enforcement by
action. If proprietary estoppel can furnish a cause of
action, why should pronmissory estoppel not ? There is no
gqualitative difference between the two. Both are the off-
springs of equity and if equity is flexible enough to permt
proprietary estoppel to be used as a cause of action, there
is no reason in logic or principle why pronissory estoppe

should also not be available as a cause of action, if
necessary to satisfy the equity.
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But perhaps the main reason why the English Courts have
been reluctant to allow prom ssory estoppel to found a cause
of action seens to be the apprehension that the doctrine of
consi deration would other ~wise be conmpletely displaced.
There can be no doubt that the decision of Lord Denning in
the Hgh Trees’ case represented a bold attenpt to escape
fromthe /limtation inposed by the House of Lords in Jorden
v. Mney ' (supra) and it rediscovered an equity which was
| ong enbedded beneath the  crust of  the old decisions in
Hughes v. Metropolitan Railway Co. (supra) and Birm ngham
and District Land Co. v. London and North Western Rail Co.
(supra), and brought about a renarkable devel opnent in the
law with a viewto ensuring its approximation with justice,
an ideal for which the | aw has been constantly striving. But
it is interesting to note the Lord Denning was not prepared
to go further, as' he thought that having regard to the
doctrine of consideration whichwas so deeply entrenched in
the jurisprudence of the country, it mght be unwise to
extend prom ssory estoppel so as to found a cause of action
and that is why he uttered a word of caution in Conbe v.
Conbe (supra) that the principle of promssory estoppe
"should not be stretched too far, Jlest it should be
endangered". The |earned Law Lord proceeded to add "seeing
that the principle never stands alone as giving a cause of
action initself, it can never do away with the necessity of
consi deration when that is an essential part of the cause of
action. The doctrine of consideration is too firmy fixed to
be overthrown by a side wind." Spencer Bower and Turner also
poi nt out at page 384 of their Treatise (3rd ed) that it is
difficult to see how in a case of pronissory estoppel a
prom se can be used to found a cause of action wthout
according to it operative contractual force and it is for
this reason that "a contention that a prom ssory estoppe
may be wused to found a cause of action nust be regarded as
an attack on the doctrine of consideration."” The |earned
aut hors have also observed at page 387 that "to give a
plaintiff a cause of action on a prom ssory estoppel nust be
little less than to allow an action in contract /where
consi deration is not shown" and that cannot be done because
consideration "still remuins a cardinal necessity 'of the
formation of a contract."” It can hardly be disputed that
over the last three or four centuries the doctrine  of
consi derati on has cone to occupy such a predom nant position
inthe law of contract that wunder the English law it is
i mpossible to think of a contract w thout consideration and,
therefore, it is understandable that the English courts
shoul d have hesitated to push the doctrine of promssory
estoppel to its logical conclusion and stopped short at
allowing it to be wused nerely as a weapon of defence,
though, as we shall point out, there are, quite a few cases
where this doctrine has been used
667
not as founding a cause of action in itself but as a part of
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a cause of a action.

The noder n attitude towards t he doctri ne of
consi deration is, however, changing fast and there is
consi derabl e body of juristic thought which believes that
this doctrine is "sonmething of an anchronism'. Prof.
Hol dsworth pointed out long ago in his History of English
Law that "the requirenents of consideration in its present
shape prevent the enforcement of many contracts, which ought
to be enforced, if the lawreally wishes to give effect to
the lawful intentions of the parties to them and it would
prevent the enforcenment of many others, if the judges had
not used their ingenuity to invest considerations. But the
i nvention of consideratioons, by reasoning which is both
devious and technical, adds to the difficulties of the
doctrine". Lord Wight remarked in an article published in
49 Harvard Law Review, 1225 that the doctrine of
consideration in its present. form serves no practica
pur pose and ought to be abolished. Sir Federick Pollock al so
said in hi's well known work of *Ganius of Common Law , p. 91
that the "application of the doctrine of consideration"” to
various unusual™ but not _unknown cases has been nade subtle
and obscured by excessive dialectic refinenment". Equally
strong is the condemnation of this doctrine in judicia
pronouncenents. Lord Duned observed in the well known case
of Dunlop Pneurmatic Tyre Co. v. Selfridge and Co. Ltd.(1) "
confess that this case is to ny nind apt to nip any budding
af fection which one might have had for the doctrine of
consi deration. For  the effect of  that doctrine in the
present case is to nmake it possible for a person to snap his
fingers at a bargain deliberately made, a bargain not in
itself unfair, and which the person seeking to enforce it
has a legitinate interest to enforce.” The doctrine of
consi deration has also received severe criticism at the
hands of Dean Roscoe Pound in the United States. The reason
is that promi se as a social and economc institution becones
of the first inportance in a comercial and industria
society and it is an expression of the noral sentinment of a
civilised society that a man’s word should be ‘as good as
his bond” and his fellow nmen should be able to rely on the
one equally wth the other. That s why the Law Revision
Conmittee in England in its Sixth Report nade as far back as
1937 accepted Prof. Holdsworth’s view and advocated that a
contract should exist if it was intended to create or affect
I egal relations and either consideration was present or the
contract was reduced to witing. This  recomendation
however, did not fructify into lawwith the result that the
present position remains what it was. But having regard to

the general opprobrium to whi ch the doctri ne of
consi derati on has been subjected
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by eminent jurists, we need not be unduly anxious to project
this doctrine against assault or erosion nor allow it to
dwarf or stultify the full devel opnent of the equity of
prom ssory estoppel or inhibit or curtail its operational
efficacy as a justice device for preventing injustice. It
nmay be pointed out that the Law Comm ssion of Indiainits
13th Report adopted the sanme approach and reconmended that,
by way of exception to section 25 of the Indian Contract
Act, 1925, a prom se, express or inplied, which the prom sor
knows or reasonably should know, will be relied upon by the
prom see, should be enforceable, if the prom see has altered
his position to his detrinment in reliance on the pronise. W
do not see any valid reason why prom ssory estoppel should
not be allowed to found a cause of action where, in order to
satisfy the equity, it is necessary to do so.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 46

W nay point out that even in England where the judges
apprehending that if a cause of actionis allowed to be
founded on prom ssory estoppel it woul d considerably erode,
if not conpletely overthrow, the doctrine of consideration
have been fearful to allow prom ssory estoppel to be used as
a weapon of offence, it is interesting to find that
prom ssory estoppel has not been confined to a purely
defensive role. Lord Denning hinself said in Conmbe v. Conbe
(supra) that prom ssory estoppel "nay be a part of a cause
of action", though "not a cause of action itself". In fact
there have been several cases where pronissory estoppel has
been successfully invoked by a party to support his cause of
action, wthout actually founding his cause of action
exclusively upon it. Two such cases are : Robertson v.
M nister of Pensions(1l) and Evenden v. @uildford City
Associ ation Football ~Club-Ltd.(2) The English courts have
thus gone a step forward from the original position when
prom ssory estoppel was regarded nerely as a passive equity
and allowed it to be used as a weapon of offence to a
limted extent as a part of the cause of action, but stil
the doctrine —of consideration continues to inhibit the
judicial mind and that has thwarted the full devel opment of
this new equitable principle and the realisation of its vast
potential as a juristic technique for doing justice. It is
true that to allow prom ssory estoppel to found a cause of
action would seriously dilute the principle which requires
consideration to support a contractual obligation, but that
is no reason why ‘this new principle, which is a child of
equity brought into the world with a view to pronoting
honesty and good faith and bringing |aw closer to justice
should be held in fetters and not allowed to operate in al
the activist magnitude, so that it nmay fulfil the purpose
for which it was conceived and born: It must be remenbered
that law is not a mausoleum It is not an antique to be
t aken
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down, dusted, admred and put back on the shelf., 1t s
rather like an old vigorous tree, having its ‘roots in
history, yet continuously taking new grafts and putting out
new sprouts and occasionally dropping dead wood.” It is
essentially a social process, the end product of which is
justice and hence it nust keep on growing and devel opi ng
with changing social concepts and values. Oherw se, there

will be estrangenent between |aw and justice and |aw wll
cease to have legitimacy. It is true as pointed out by M.
Justice Hol nes, that continuity with the past is a

hi storical necessity but it rmust also be remenbered at the

same time, as pointed out by M. Justice Cardozo . that

"conformity is not to be turned into a "fetish". W would do

well to recall the famus words wuttered by M. ~Justice

Cardozo while <closing his first lecture on "Paradoxes of
Legal Science";

"The disparity between precedent and ethos may so

l engthen with the years that only covin and chicenery

woul d be disappointed if the separation were to end.

There are nmany internedi ate st ages, nor es, i f

i nadequate to obliterate the past, may fix direction

for the future. The wevil precedent may live, but so

sterilized and truncated as to have small capacity for

harm It wll be prudently ignored when invoked as an
apposite analogy in novel situations, though the nove
element be small. There w Il be brought forward ot her

anal ogies, less precise, it nmay be, but nore apposite
to the needs of norals. The weights are constantly
shifted to restore the equilibriumbetween precedent
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and justice."

Was it not Lord Denning who exhorted judges not to be
timorous sours but to be bold spirits, ready to allow a new
cause of action if justice so required. (Candler v. Crane
Christmas & Co. (1)

W may profitably consider at this stage what the
American |law on the subject is because in the United States
the law has always shown a greater capacity for adjustnent
and growh than elsewhere. The doctrine of promssory
est oppel has di spl ayed renmarkabl e vigour and vitality in the
hands of American Judges and it is still rapidly devel oping
and expanding in the United States. It may be pointed out
that this devel opnment does not derive its origin in any way
fromthe decision of Lord Denning in the High Trees' case
but ante-dates this decision by a nunmber of years; perhaps
it is possible that it may have helped to inspire that
decision. It was long before the decision in the Hi gh
Trees’ case that ~the Anerican Law Institute’s Restatenent of
the Law ~ of ~ Contract’s cane out with the follow ng
propositionin Article 90 :
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"A promise which the promsor should reasonably
expect to induce action or forbearance of a definite
and substantial® character on the part of the prom see,
and which does induce such action or forbearance, is
binding if injustice can be avoided only by enforcenent
of the promse."

This proposition was explained and elucidated by
several illustrations given in the article and one of such
illustrations was as follows :

"A promises Bto pay him an annuity during B's

life. B thereupon resigns a profitable enploynent, as A

expected that he m ght. B receives the annuity for sone

years, in the meantine beconing disqualified fromagain
obt ai ni ng good enpl oynment. A's prom se is binding."

It is true that the Restatement has not the sane
wei ght, as a source of |law, as actual decisions of courts of
hi gh standing, yet the principle set out in Article 90 has
in fact formed the basis of a nunber of decisions in various
states and it is now becomng increasingly clear that a
prom se may in the United States derive contractual
enforceability if it has been nade by the promisor intending
that it would be acted on and the promi see has altered his
position in reliance on it, notwi thstanding that there is no
consideration in the sense in which that-word is used in
English and Commonweal th jurisprudence. O course the basic
requi rement for invoking this principle nmust be present
nanely, that the fact situation should be such  that
"injustice can be avoided only by enforcement of the
prom se". There are nunerous exanples of the application of
this principle to be found in recent Anerican decisions.
There is, for instance, the long line of cases in which a
promse to give a charitabl e subscription has * been
consistently held to be enforceable at the suit of the
charity. Though attenpts have been nade to justify these
deci sions by reasoning that the charity by comencing or
continuing its charitable work after receiving prom se has
gi ven good consideration for it, we do not think that, on
cl oser scrutiny, the enforceability of the prom se in these
cases can be supported by spelling out the presence of some
formof consideration and the true principle on which they
are really based is the principle of prom ssory estoppel
This is also the view expressed in the follow ng statenent
at page 657 of vol. 19 of Anmerican Jurisprudence

"A nunmber of courts have upheld the validity of
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charitabl e subscriptions on the theory of promssory
est oppel hol di ng that while a nmere promse to
contribute is wunenforceable for want of consideration

if nmoney has been expended or liabilities have been
incurred in reliance on the prom se so
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that non fulfillnment will <cause injury to the payee
the donor is estopped to assert the Ilack of
consi deration, and the pronmise will be enforced."

Chi ef Justice Cardozo, presiding over the Court of Appeals
of the State of New York, explained the ratio of these
decisions in the same terns in Alleghany Coll ege v. Nationa
Chaut euque County Bank(1):

"The half-truths of one generation tend at tines
to perpetuate thenselves in the law as the whole truths
of another, when constant repetition brings it about
that qualifications, taken once for granted, are
disregarded or forgotten. The doctrine of consideration
has not -escaped the common lot. As far back as 1881
Judge Holnes in his | ectures on the Common Law (p. 292)
separated the detrinment which is nerely a consequence
of the promse from the detrinent, which is in truth
the motive or inducenment, and yet added that the courts
"have gone far in obliterating this distinction'. The
tendency toward effacement has not lessened with the
years. On the contrary there has grown up of recent
days a doctrine that a substitute for consideration or
an exception ‘to its ordinary requirenments can be found
in what is styled a ’'pronissory estoppel’. WIIliston,
Contract, Ss. 139, 116. \Wether the exception has nade
its way in this State to such an extent as to permt us
to say that the general |aw of consideration has been
nodi fi ed accordingly, we do not now attenpt to say.
Cases such as 234 NY. 479 and 221 N.Y. 431-may be
signposts on the road. Certain-at least it is that we
have adopted the doctrine of prom ssory estoppel as the
equi val ent of consideration’in connection with our |aw
of charitable subscriptions. So |long as those decisions
stand, the guestion is not nerely whet her the
enforcenent of a charitable subscription can be squared
with the doctrine of <consideration in all its ancient
rigor. The question may also be whether it can be
squared with the doctrine of consideration as qualified
by the doctrine of prom ssory estoppel”.

W have said that the cases in this State have
recogni zed this exception, if exception it is thought to be.
Thus, in 12 N.Y. 18 the subscription was made w thout
request, express or inplied that the church do anythi ng on
the faith of it. Later, the church did incur expense to the
know edge of the promisor, and in the reasonabl e belief that
the pronmise would be kept. W held the pronise - binding,

t hough
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consi deration there was none except upon the theory of a
prom ssory estoppel. In 74 N Y. 72 a situation substantially

the sanme becanme the basis for a like ruling. So in 103 N. Y.
600 and (1901) 167 N.Y. 96 the noul ds of consideration as
fixed by the old doctrine were subject to a |ike expansion

Very likely, conceptions of public policy have shaped, nore
or less subconsciously, the rulings thus made. Judges have
been affected by the thought that 'defences of that
character’ are 'breaches of faith towards the public, and
especially towards those engaged in the sane enterprise, and
an unwar r ant abl e di sappoi nt nent of the reasonabl e
expectations of those interested. W F. Allen J. in 12 NY.
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18 and of 97 WVt. 495 and cases there cited. The result
speaks for itself irrespective of the notive. Decisions
whi ch have stood so |long, and which are supported by so many
consi derations of public policy and reason, wll not be
over-ruled to save the symetry of a concept which itself
cane into our law, not so rmuch from any reasoned conviction
of its justice, as fromhistorical accidents of practice and
procedure. (8 Holdsworth, History of English Law, 7 et.
seq). The concept survives as one of the distinctive
features of our legal system W have no thought to suggest
that it is obsolete or on the way to be abandoned. As in the
case of other concepts, however, the pressure of exceptions
has led to irregularities of form™

It is also interesting to note that the doctrine of
prom ssory estoppel has been widely wused in the United
States in diverse other situations as founding a cause of
action. The nmpst notable instances are to be found in what
may be ~called the "sub-contractor bid cases" in which a
contractor about to tender for a contract, invites a sub-
contractor to subnmit a bidfor a sub-contract and after
receiving -his ~bid the contractor submits a tender. |In such
cases, the sub-contractor has been held unable to retract
his bid and be liable in damages if he does so. It is not
possible to say that any detrinment which the contractor may
be able to show in/these cases woul d anount to consideration
inits strict sense / and these decisions have plainly been
reached on an application of the doctrine- of promnissory
estoppel. One of such cases was Drennan v. . Star Paving
Conpany(1) where Traynor, J. explicitly adopted as good | aw
the text of Article 90 of the Restatenent  of the |aw of
Contracts quoted above and stated in so many words that "the
absence of consideration is not fatal to the enforcenent of
such a promse". There are also nunerous cases where the
doctrine of pronissory estoppel has been applied against the
CGover nent where
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the interest of justice, norality and common fairness
clearly dictated such a course. W shall refer 'to /'these
cases when we discuss the applicability of the doctrine of
equi tabl e estoppel against the Governnment. Suffice it to
state for the present that the doctrine of promssory
estoppel has been taken nmuch further in the United States
than in English and Conmonwealth jurisdictions and in sone
States at least, it has been wused to reduce, if  not to
destroy, the prestige of consideration as- an essential of
valid contract. Vide Spencer Bower and Turner’s Estoppel by
Representati on (2d) page 358.

W now go on to consider whether and if so to what
extent is the doctrine of prom ssory estoppel . applicable
against the Government. So far as the law in English is
concerned, the position cannot be said to be very clear
Row ett J., in an early decision in Rederiaktiebolaget
Amphitrite v. The King(l) held that an undertaking given by
the British Government to certain neutral ship owners during
the First World War that if the shipowners sent a particul ar
ship to the United Kingdomwi th a specified cargo, she shal
not be detained, was not enforceable against the British
Government in a court of law and observed that his main
reason for taking this view was that:

"--it is not conpetent for the Government to
fetter its future executive action, which must
necessarily be determ ned by the needs of the community
when the question arises. It cannot by contract hanper
its freedom of action in matters which concern the
wel fare of the State.”
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Thi s observation has however not been regarded by jurists as
| ayi ng down the correct |aw on the subject since it is "very
wide and it is difficult to determine its proper scope".
Anson’s English Law of Contract, 22d. 174. The doctri ne of
executive necessity propounded by Rowl att, J., was in fact
di sapproved by Denning, J., as he then was, in Roberston v.
M ni ster of Pensions (supra) where the | earned Judge said:
The Crown cannot escape by saying that estoppels
do not bind the Crown for that doctrine has |ong been
expl oded. Nor can the Crown escape by praying in aid
the doctrine of executive necessity, that 1is, the
doctrine that the Crown cannot bind itself so as to
fetter its future executive action. That doctrine was
propounded by Rowl att, J., in Rederiak-tiebolaget
Anphitrite v. The King but it was unnecessary for the
deci si on because the statenent there was not a prom se
whi ch was intended to be binding but only an expression
of ~ intention. Row att, J., seens to have been
i nfl uenced by
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the cases on the right of° the Ctrown to dismiss its
servants at pleasure, but those cases nust now all be
read in the light of the judgment of Lord Atkin in
Reily v. The King-(1954) A.C. 176, 176).-1n ny opinion
the defence of executive necessity is of limted scope.
It only avails the Crown where there is an inplied term
to that effect or that is thetrue neaning of the
contract."

It is true that the decision of Denning J., in this case was

overruled by the House of Lords in Howell v. Falnouth Boat
Construction Co. Ltd. (1) but that was on the ground that
the doctrine of promissory estoppel cannot ~be invoked to
"bar the Crown from enforcing a statutory prohibition or
entitle the subject to nmaintain that there has been no
breach of it". The decision of the House of Lords did not
express any di sapproval of the applicability of the doctrine
of prom ssory estoppel against the Crown nor did it overrule
the view taken by Denning J., that the Crown cannot escape
its obligation wunder the doctrine of prom ssory estoppel by
"praying in aid the doctrine of executive necessity." The
statenment of the law by Denning, J., my, therefore, stil
be regarded as holding the field and it may be taken to be a
judicially favoured viewthat the Crown is not inmune from
liability under the doctrine of prom ssory estoppel

The courts in America for a long tine took the view
that the doctrine of promssory estoppel does not apply to
the Government but nore recently the courts have started
retreating fromthat position to a sounder one, nanely, that
the doctrine of promssory estoppel may apply to the
CGovernment when justice so requires. The second edition of
Ameri can Jurisprudence brought out in 1966 in paragraph 123

points out that "equitable estoppel will be invoked agai nst
the State when justified by the facts", though it does warn
that this doctrine "should not be |I|ightly invoked agai nst
the State." Later in the sane paragraph it is stated that
"as a general rule, the doctrine of estoppel wll not be
applied against the State in its governnmental, public or
sovereign capacity", but a qualification is introduced that
prom ssory estoppel may be applied against the State even in
its governnental, public or sovereign capacity if "its

application is necessary to prevent fraud or nmanifest
injustice". Since 1966 there is an increasing trend towards
applying the doctrine of prom ssory estoppel against the
State and the old law that pronmissory estoppel does not
apply against the governnent is definitely declining. There
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have been numerous cases in the State courts where it has
been held that promissory estoppel my be applied even
agai nst the Govern-
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ment in its governnental capacity where the accomopdati on of
the needs of justice to the needs of effective governnent so
requires.

The protagonists of the view that pronissory estoppe
cannot apply against the Government or a public authority
seek to draw inspiration fromthe mgjority decision of the
United States Supreme Court in Federal Crop |Insurance
Corporation v. Merrill.(1) But we do not think that decision
can be read as | aying down the proposition that the doctrine
of promi ssory estoppel can. never be invoked against the
CGovernment. There the County Conmittee acting as the agent
of the Federal Crop Insurance Corporation which was a wholly
Gover nment - owned corporation constituted under the Federa
Crop Insurance Act, -advised the respondents that their
entire 460 acres of spring wheat crop which included spring
wheat reseeded. On winter wheat acreage was insurable and
acting upon it, the respondents made an application for
i nsurance whi ch was forwarded by the County Committee to the
Denver office of the  Corporation with a recomendation for
acceptance. The application did not mention that any part of
the insured crop was reseeded and it was accepted by the
Denver office of the Corporation. There were at this tine
wheat crop insurance regulations framed by the Corporation
and published in ‘the Federal Register which prohibited
i nsurance of spring wheat reseeded on w nter wheat acreage
but neither the respondents nor the County Comnittees which
was acting as the agent of the Corporation was aware of
them A few nonths later, nost of the respondent’s crop was
destroyed by drought and on a <claim being nade by the
respondents under the policy of insurance, the Corporation
refused to pay the Iloss on the ground that the wheat crop
i nsurance regulations expressly prohibited insurance of
reseeded wheat. The refusal was upheld by the Suprene Court
by a najority of five to four. The majority observed:

"It is toolate inthe day to wurge that the
Covernment is just another  private litigant, for
purposes of charging it wth liability, whenever it
takes over a business theretofore conducted by private
enterprises or engages in conpetitions wth private
ventures. Whatever the form in which the Governnent
functions, anyone entering into an arrangenent wi-th the
CGovernment takes the risk of having accurately
ascertained that be who purports to act for the
Covernment stays within the bounds of his authority And
this is so even though as here, the agent hinself my
have been unaware of the limtations upon his autho-
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rity.-"Man must turn square corners when they deal with

the Government", does not reflect a callous outlook. It

nmerely expresses the duty of all courts to observe the
conditions defined by Congress for charging the public
treasury."

It will be seen that the Corporation was held entitled
to repudiate its liability because the wheat crop insurance
regul ati ons prohibited insurance of reseeded wheat and the
assurance given by the County Conmittee as the agent of the
Corporation that the reseeded wheat was insurable being
contrary to the wheat crop insurance regulations, could not
be held binding on the Corporation. It was not within the
authority of the County Conmittee to give such assurance
contrary to the wheat crop insurance regul ations and hence
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no prom ssory estoppel against the Corporation could be
founded upon it. This decision did not say that even if an
assurance given by an agent is wthin the scope of his

authority and is not prohibited by law, it could still not
create prom ssory estoppel against the Government. But, it
may be pointed out, even this limted holding has cone in

for considerable criticismat the hands of jurists in the
United States. See Davis on Administrative Law (3rd d.)
pages 344-345. Referring to the observation of the najority
that "Men nust turn square corners when they deal with the
CGovernment", Maguire and Zinet have poetically responded by

saying: "It is hard to see why the Governnment should not be
held to a like standard of rectangular rectitude when
dealing with its citizens." (Maguire and Zinet, Hobson's

Choice and Similar Practices in Federal Taxation, 48 Harv.
L. Rev. 1287 at 1299).

There has so far not been any decision of the Suprene
Court of the United States taking the view that the doctrine
of pronissory estoppel cannot be invoked against the
Government. The trend in the State courts, of |ate, has been
strongly in favour of the application of the doctrine of
prom ssory estoppel against the Government and public bodies
"where interests of justice, norality and comon fairness
clearly dictate that course.” It is being increasingly felt
that "that the Government ought to set a high standard in
its dealings and relationships with citizens and the word of
a duly authorised Governnent agent, acting within the scope
of his authority ought to be as good as a Governnent bond"
O course, as pointed out by the United States Court of
Appeal s, Third Circuit in Valsonavich v. United States, (1)
the Government would not be estopped "by the acts of its
of ficers and agents who w thout authority enter into
677
agreenments to do what the | aw does not sanction or permt"
and "those dealing with an agent of the Government nust be
held to have notice of limtations of his authority" as held
in Merrill’s case. This is precisely what the House of Lords
al so held in England in Howell v. Fal mouth Boat Construction
Co. Ltd. (supra) where Lord Sinonds stated the | aw to be:

"The illegality of an act is the sanme whether or
not the actor has been msled by an assunption of
authority on the part of a CGovernnent officer however
high or lowin the hierachy. The question is whether
the character of an act done in face of a statutory
prohibition is affected by the fact ~that it has been

i nduced by a misleading assunption of ‘authority. In mny

opi nion the answer is clearly no."

But if the acts or omssions of the officers of the
Government are wthin the scope of their authority and are
not otherwi se inpermssible under the law, they "will work
est oppel agai nst the Government."

Wen we turn to the Indian law on the subject it is
heartening to find that 1in India not only has the doctrine
of prom ssory estoppel been adopted in its fullness but it
has been recognized as affording a cause of action to the
person to whomthe pronmise is made. The requirenent of
consi deration has not been allowed to stand in the way of
enforcenent of such promise. The doctrine of promssory
estoppel has also been applied against the Government and
the defence based on executive necessity has been

categorically negatived. It is remarkable that as far back
as 1880, long before the doctrine of prom ssory estoppel was
formulated by Denning, J., in England, A Division Bench of

two English Judges in the Calcutta H gh Court applied the
doctrine of prom ssory estoppel and recognised a cause of
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action founded wupon it in the Ganges Manufacturing Co. v.
Surajmuli and other(1l). The doctrine of proni ssory estoppe
was al so appl i ed against the Governnent in a case
subsequently decided by the Bonbay H gh Court in Minicipa
Cor porati on of Bonbay v. The Secretary of State.(2)

The facts of this last-nmentioned case in Minicipa
Corporation of Bonmbay v. The Secretary of State (supra) are
alittle interesting and it would be profitable to refer to
them The Covernnent of Bonbay, with a view to constructing
an arterial road, requested the Minicipal Comr ssioner to
renove certain fish and vegetabl e
678
mar ket s which obstructed the construction of the proposed
road. The Municipal Conmi ssioner replied that the markets
were vested in the Corporation of Justices but that he was
willing to vacate certain nunicipal stables which occupied a
portion of the proposed site if the CGovernment woul d rent
ot her land nmentioned in his letter, to the Minicipality at a
nomnal rent, ~the "Minicipality wundertaking to bear the
expenses of - levelling the sane and permt the Minicipality
to erect —on such |and "stabl es of wood and iron with nobble
foundation to be renpved at six nonths’ notice on other
sui table ground being provided by CGover nment . The
CGovernment accept ed the suggestion of the Muni ci pa
Conmi ssi oner and sanctioned the application of the Minicipa
Conmi ssioner for a site for stabling on the ternms set out
above and the Municipal Comm ssioner thereafter entered into
possession of the'land and constructed stables, workshops
and chawl s on the same at consi derabl e expense. Twenty-four
years later the CGovernnent served a notice on the Minicipa
Conmi ssioner determning the tenancy and requesting the
Muni ci pal Commi ssioner to deliver possession of ‘the |and
within six nmonths and in the nean tine to pay rent at the
rate of Rs.12,000/- per nonth. The Minicipal Corporation
declined to hand over possession of the |and or to pay the
hi gher rent and the Secretary of State for India thereupon
filed a suit against the Muinicipal Corporation for a
declaration that the tenancy of the Minicipality / stood
determ ned and for an order directing the nmunicipality to
pay rent at the rate of Rs. 12,000/- per nonth. The suit was
resi sted by the Municipal Corporation on the ground then the
events which had transpired had created an-equity in favour
of the Municipality which afforded an answer to the claim of
the Government to eject the Municipality. This defence was
upheld by a Division Bench of the H gh Court and Jenkins
C.J., speaking on behalf of the Division Bench, pointed out
that, in view of the followi ng facts, namely:

"-the Municipality gave up the old stables,
| evel l ed the ground, and erected the noveabl e staibles
in 1866 in the belief that they had against the
CGovernment an absolute right not to be turned out unti
not only the expiration of six nonths notice, but also
ot her suitable ground was furnished: that this belief
is referable to an expectation created by the
Government that their enjoynment of the |Iand would be in
accordance with this belief: and that the Governnent
knew that the Municipality were acting in this belief
SO created:"
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an equity was created in favour of the Miunicipality which
entitled it "to appeal to the Court for its aid in assisting
themto resist the Secretary of State's claim that they
shall be ejected fromthe ground". The | earned Chief Justice
poi nted out that the doctrine which he was applying took its
origin "fromthe jurisdiction assumed by Courts of Equity to
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intervene in the case of or to prevent fraud" and after
referring to Ranmsden v. Dyson(1l) observed that the Crown
also cane within the range of this equity. This decision of
the Bonbay High Court is a clear authority for the
proposition that it is open to a party who has acted on a
representation nade by the Governnment to claim that the
Government shall be bound to carry out the prom se made by
it, even though the promse is not recorded in the formof a
formal contract as required by the Constitution. That is how
this decision has in fact been interpreted by this court in
Uni on of India v. Indo-Afghan Agenci es: (2)

We don’t find any decision of inportance thereafter on
the subject of prom ssory estoppel until we come to the
decision of this Court in Collector of Bonbay v. Minicipa
Corporation of the City of Bonmbay & Os.(3). The facts
giving rise to this case were that in 1865 the Governnent of
Bonbay cal | ed upon-the predecessor in title of the Minicipa
Corporation of Bonbay to renove old nmarkets froma certain
site and 'vacate it~ and on the application of the Minicipa
Conmi ssioner, the Governnent passed a resolution approving
and authorizing the grant of anot her site to t he
Muni ci pality. The resolution stated further that "the
CGovernment do not consider~ that any rent should be charged
to the Municipality as the markets will be like other public
buil dings, for the benefit of the whole comunity". The
Muni ci pal Corporation gave up the site on which the old
markets were situated and spent a sumof “Rs. 17 lakhs in
erecting and maintaining markets onthe newsite. In 1940
the Collector of Bonbay assessed the new site to |I|and
revenue and the Miunicipal Corporation there upon filed a
suit for a declaration that the order of assessment was
ultra vires and it was entitled to hold the |and for ever
wi t hout paynent of any assessnment. The Hi gh Court of  Bonbay
held that the Governnent had lost” itsright to assess the
land in question by reason of ~the equity arising on the
facts of the case in favour of the Muinicipal Corporation and

there was thus a Ilimtation on the right of the Governnent
to assess under section 8 of the Bom
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bay City Land Revenue Act. On appeal by the Collector to
this Court, the majority Judges held that the CGovernment was
not, under the circunstances of the case, entitled to assess
| and revenue on the land in question because the Minici pal
Cor porati on had taken possession of the land in terms of the
CGovernment resolution and had continued in such possession
openly, uninterruptedly and of right for over seventy years
and thereby acquired the l[imted title it had been
prescribing for during the period, that is to say, the right
to hold the land in perpetuity free of rent. Chandrasekhra

Aiyar, J., agreed wth the conclusion reached by the
majority but rested his decision on the doctrine of
prom ssory estoppel. He pointed out that the Governnent

could not be allowed to go back on the representati on made
by it and stressed the point in the formof an interrogation
by asking: "if we do so, would it not anobunt to -our
countenanci ng the perpetration of what can be conpendi ously
described as legal fraud which a court of equity nust
prevent being comitted?" He observed that even if the
resol ution of the Government anmounted nmerely to "the hol ding

out of a promse that no rent will be charged in the future,
t he Governnent nust be deened in the circunstances of this
case to have bound thenselves to fulfil it. \Wether it is

the equity recognised in Ransden’s case (supra) or it is
some other formof equity, is not of nuch inportance. Courts
must do justice by the pronotion of honesty and good faith,
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as far as it lies in their power." This was of course the
solitary view of Chandrasekhara Aiyer, J., but it was
approved by this Court in no uncertain terns in |Indo-Afghan
Agenci es case (supra).

Then we cone to the cel ebrated decision of this Court
in the Indo-Afghan Agencies case (supra). It was in this
case that the doctrine of prom ssory estoppel found its nost
el oquent exposition. W may briefly state the facts in order
to appreciate the ratio of the decision. Indo-Afghan
Agencies Ltd. who were the respondents before the Court,
acting in reliance on the Export Pronotion Schene issued by
the Central CGover nrent exported wool | en goods to
Af ghani stan and on the basis of their exports clained to be
entitled to obtain from the Textile Conm ssioner inport
entitlenent certificate for the full F.OB. value of the
goods exported as provided-in the schene. The Scheme was not
a statutory Schene having the force of law but it provided
that an export of woollen goods would be entitled to inport
raw materi'al of thetotal ampunt equal to 100% of the F.QO B.
value of his exports. The respondents contended that,
relying on_ the promise contained in the Schene, they had
exported wool l en goods to Afghanistan and were,. therefore,
entitled to enforce the prom se against the Government and
to obtain inport entitlenent
681
certificate for the full F. QO B. value of the goods exported
on the principle of prom ssory estoppel . This contention was
sought to be answered on behalf of the Government by
pl eading the doctrine of executive necessity and the
argunent of the Governnent based on this doctrine was that
it is not conpetent for the Government to fetter its future
executive action which nust necessarily be determ ned by the
needs of the community when the question arises and no
prom se or undertaking can be held tobe binding on the
Governnment so as to hanper its freedom of executive action.
Certain observations of Rowatt, J., in Rederiektiabolaget
Amphitrite v. The King (supra) were sought to be pressed
into service on behalf of the Government in support of this
argunent. We have already referred to these observations
earlier and we need not reproduce them over again. These
observati on undoubtedly supported the <contention of the
Government but it was pointed out by this Court that these
observati ons were di sapproved by Denning J., in Robertson v.
M ni ster of Pensions (supra) where the |earned Judge said
that "the Crown cannot escape by praying in.aid the doctrine
of executive necessity, that is the doctrine that the Crown
cannot bind itself so as to fetter its future executive
action. The defence of executive necessity is (of limted
scope. It only avails the Crowmn where there is an inplied
termto that effect or that is the true neaning of the
contract" and this statenent of Denning, J., was to be
preferred as laying down the correct |aw of the subject.
Shah, J., speaking on behalf of the Court, observed at p.
376:

"We are unable to accede to the contention that
the executive necessity releases the Governnent from
honouring its solem pronmises relying on which citizens
have acted to their detriment. Under our constitutiona
set-up no person may be deprived of his right or
liberty except in due course of and by authority of
law; of a menber of the Executive seeks to deprive a

citizen of his right or liberty otherwise than in
exercise of power derived from the |aw comon or
statute-the Courts wll be conpetent to and indeed

woul d be bound to, protect the rights of the aggrieved
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citizen."

The defence of executive necessity was thus clearly
negatived by this Court and it was pointed out that it did
not rel ease the Governnment fromits obligation to honour the
promi se made by it, if the citizen, acting in reliance on
the promse, had altered his position. The doctrine of
prom ssory estoppel was in such a case applicabl e against
the Government and it could not be deteated by invoking the
def ence of executive necessity.
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It was also contended on behalf of the Government that
if the Government were held bound by every representation
made by it regarding its intention, when the exporters have
acted in the manner they were invited to act, the result
woul d be that the Governnent woul d be bound by a contractua
obligation even though no formal contract in the nanner
required by Article 299 was executed. But this contention
was negatived and it was pointed out by this Court that the
respondent's "are not seeking to enforce any contractua
right: they are seeking to enforce conpliance with the
obligation which is laid “upon the Textile Conm ssioner by
the terns of the Schene, and we are of the view that even if
the Schene is executive in character, the respondents who
wer e aggri eved because of the failure to carry out the terns
of the Scheme were entitled to seek resort to the Court and
claim that the obligation i mposed -~ upon the Textile
Conmi ssi oner by the Schenme be ordered to be carried out". It
was thus laid dowmn that a party who has, actiing in reliance
on a prom se made by the Governnent, altered his position
is entitled to enforce the prom se against the Governnent,
even though the pronmise is not inthe formof a fornal
contract as required by Article 299 and that Article does
not mlitate against the applicability of the doctrine of
prom ssory estoppel against the Governnent.

This Court finally, after referring to the decision in
the Ganges Manufacturing Co.. v. ~Surujmull (supra). The
Muni ci pal Corporation of the City of Bonbay v. The Secretary
of State for India (supra) and Collector of Bonbay v.
Muni ci pal Corporation of the City of Bonbay & Ors. (supra),
summred up the position as follows:

"Under our jurisprudence the Government is not
exenpt from liability to carry out the representation
made by it as to its future conduct and it cannot on
sonme undefined and undisclosed ground of necessity or
expedi ency fail to carry out the promse sol enmly nade
by it, nor claimto be the Judge of its own obligation
to the citizen on an ex parte appraisenent of the
ci rcunstances in which the obligation has arisen.™
The | aw may, therefore, now be taken to be settled as a

result of this decision that where the CGovernnent nakes a
prom se knowing or intending that it would be acted on by
the promises and, in fact, the promi see, acting in reliance
onit, alters his position, the Governnent would be held
bound by the promise and the prom se would be enforceable
against the Government at the instance of the prom ses,
notwithstanding that there is no consideration for the
promi se and the promise is not recorded in the formof a
formal contract
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as required by Article 299 of the Constitution. It is
elementary that in a Republic governed by the rule of |aw,
no one, howsoever high or low, is above the |aw. Every one
is subject to the law as fully and conpletely as any ot her
and the Governnent is no exception. It is indeed the pride
of constitutional denmocracy and rule of law that the
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Government st ands on the sane footing as a oprivate
i ndividual so far as the obligation of the law is concerned:
the former is equally bound as the latter. It is indeed
difficult to see on what principle can a Government,
conmitted to the rule of law, claim immunity from the
doctrine of prom ssory estoppel. Can the Government say that
it is under no obligation to act in a manner that is fair
and just or that it is not bound by considerations of
"honesty and good faith"? Wy should the Government not be
held to a high "standard of rectangular rectitude while
dealing with its citizens"? There was a tinme when the
doctrine of executive necessity was regarded as sufficient
justification for the Government to repudiate even its
contractual obligations, but let it be said to the eterna
glory of this Court, this doctrine was enmphatically
negatived in the |Indo-Af ghan Agencies case and the supremacy
of the rule of awwas established. It was laid down by this
Court that the Government cannot claimto be immune fromthe
applicability  of the rule of " promissory estoppel and
repudi ate a promise nmade by it on the ground that such
promise may fetter its future executive action. |f the
Governnment does not want its freedom of executive action to
be hanpered or restricted,” the Governnent need not make a
prom se knowing or intending that it would be acted on by
the promisee and the promisee would alter his position
relying upon it. But' if the Governnent nmekes such a prom se
and the promises acts in reliance upon it and alters his
position, there is no reason why the Governnment shoul d not
be conpelled to make good such promise |ike any other
private individual. The |law cannot acquire  |egitinmacy and
gai n social acceptance unless it accords wth the noral
val ues of the society and the constant endeavor ' of the
Courts and the legislatures nust, therefore, be to close the
gap between law and norality and - bring about as near an
approxi mati on between the two as possible. The doctrine of
prom ssory estoppel is a significant judicial contribution
in that direction.

But it is necessary to point out that since the
doctrine of pronissory estoppel is an equitable doctrine, it
must yield when the equity so requires. If it can be shown
by the Government that having regard to the facts as they
have transpired, it wuld be inequitable to hold the
Government to the promise nade by it, the Court would not
raise an equity in favour of the pronisee and enforce the
prom se agai nst the
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CGovernment. The doctrine of prom ssory estoppel ~ would be
di spl aced in such a case because, on the facts, equity would
not require that the Governnent shoul d be held bound by the
prom se nade by it. Wien the Governnent is able to show that
inview of the facts as have transpired, public-interest
woul d be prejudiced if the Government were required to carry
out the prom se, the Court would have to bal ance the public
interest in the CGovernnent carrying out a prom se nade to a
citizen which has induced the citizen to act wupon it and
after this position and the public interest likely to suffer
if the promise were required to be carried out by the
CGovernment and determi ne which way the equity lies. It would
not be enough for the Government just to say that public
interest requires that the CGovernment should not be
conpelled to carry out the promse or that the public
interest would suffer if the Government were required to
honour it. The Governnment cannot, as Shah, J., pointed out
in the 1ndo-Afghan Agencies case, claim to be exenpt from
the liability to carry out the promise "on sone indefinite
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and undi scl osed ground of necessity or expedi ency", nor can
the Government claimto be the sole judge of its liability
and repudiate it "on an ex-parte appraisenment of the
circunstances". |If the GCovernment wants to resist the
liability, it wll have to disclose to the Court what are
the facts and circunstances on account of which the
Government clains to be exenpt from the liability and it
would be for the Court to decide whether these facts and
circunstances are such as to render it inequitable to
enforce the liability against the Governnent. Mere clai m of
change of policy would not be sufficient to exonerate the
Government from the liability: the Government woul d have to
show what precisely is ‘the changed policy and also its
reason and justification so that the Court can judge for
itself which way the public interest Ilies and what the
equity of the case demands. It is only if the Court is
satisfied, on proper and adequate material placed by the
Governnent, the ~over-riding public interest requires that
the Government should not be held bound by the prom se but
shoul d be free to act unfettered by it, that the Court would
refuse to _enforce the pronise against the Governnment. The
Court would not act ~on the mere ipse dixit of the
CGovernment, for it is the Court which has to decide and not
the Government whether the Government should be held exenpt
fromliability. This i's the essence of the rule of law. The
burden would be upon the Governnment to show that the public
interest in the Gover nnent acting otherwise than in
accordance with the promise is so overwhelning that it would
be inequitable to hold the Government bound by the prom se
and the Court would insist onahighly rigorous standard of
proof in the discharge of this burden. But even where there

is no such over-riding public interest, it my 'still be
conpetent to
685

the Governnent to resile from the promse "on giving
reasonabl e notice which need not be a formal notice, giving
the promisee a reasonable opportunity of resuming his
position" provided of course it i's possible for the prom see
to restore status quo ante. If however, the proni see cannot
resume his position, the promse wuld becomre final and
irrevocabl e. Vide Emmanuel Ayodeji Ajayi v. Briscoe. (1)

The doctrine of promssory estoppel —was also held
applicable against a public authority like a Municipa
Council in Century Spinning & Manufacturing Co. Ltd. & Anr.
v. The U hasuagar Muinicipal Council & Anr.(2) The question
which arose in this case was whether the U has Nagar
Muni ci pal Council could be conpelled to carry out a prom se
made by its predecessor nunicipality that the factories in
the industrial area within its jurisdiction would be exenpt
frompaynent of octroi for seven years fromthe date of the
| evy. The appellant conpany, in the belief induced by the
assurance and undert aki ng given by t he predecessor
muni cipality that its factory would be exenpt fromoctro
for a period of seven years, expanded its activities, but
when the mnunici pal council cane into being and took over the
adm nistration of the former nunicipality, it sight to |evy
octroi duty on appellant-conpany. The appellant conpany
thereupon filed a wit petition under Article 226 of the
Constitution in the High Court of Bonmbay to restrain the
muni ci pal council fromenforcing the levy of octroi duty in
breach of the prom se nade by the predecessor nunicipality.
The High Court dismssed the petition inlinmne but, on
appeal, this Court took the viewthat this was a case which
required consideration and should have been adnitted by the
H gh Court. Shah, J., speaking on behalf of the Court,
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poi nt ed out

"Public bodies are as much bound as private
individuals to carry out representations of facts and
prom ses made by them relying on which other persons
have altered their position to their prejudice. The
obligation arising against an individual out of his
representation anmounting to a pronise may be enforced
ex contracted by a person who acts upon the prom se:
when the law requires that a contract enforceable at
| aw agai nst a public body shall be in certain fromor
be executed in the manner prescribed by statute, the
obligation may be if the contract be not in that form
be enforced against it in appropriate cases in equity."
The | earned Judge then referred to the decision in the

I ndo Af ghan Agencies case and observed that in that case it
was |aid dowmn by this
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Court that "the Government is not exenpt from the equity
arising out of the acts done by citizens to their prejudice
relying upon the representations as to its future conduct
nmade by the Governnment". 1t was also pointed out by the
| earned Judge that in the Indo-Afghan Agencies case this
Court approved of the observations made by Denning, J. in
Robertson v. Mnister of° Pensions (supra) rejecting the
doctrine of executive necessity and held them to be
applicable in India.” The |earned Judge concl uded by saying
in words pregnant in the hope and neani ng for denocracy:

“I'f our ‘nascent denocracy is to thrive different
standards of conduct for the people and the public
bodi es cannot ordinarily be permtted: A public body
is, in our judgnent, not exenpt fromliability to carry
out its obligation arising out of representations nade
by it relying upon which a citizenhas altered his
position to his prejudice."

This Court refused to make a distinction between a
private individual and a public body so far as the doctrine
of prom ssory estoppel is concerned.

We then cone to another inportant decision’ of this
Court in Turner Morrison & Co. Ltd. v. Hungerford Investment
Trust Ltd. (1) where the doctrine of prom ssory estoppel was
once again affirnmed by this Court. Hegde, J, speaking on

behal f of the Court, pointed out: "Estoppel™ is a rule of
equity. "That rule has gained new dinmensions in recent
years. A new class of estoppel i.e. pronissory estoppel has
cone to be recognised by the courts in this Country as well
as in England. The full inplication of ’'pronissory estoppel

is yet to be spelled out." The |earned Judge, after

referring to the decisions in H gh Trees case, Robertson v.
M nister of Pensions (supra) and the |ndo-Afghan Agencies
case, pointed out that "the rule laid down in /these
deci si ons undoubtedly advanced the cause of justice and
hence we have no hesitation in accepting it.

We nust also refer to the decision of this Court \in M
Ramanatha Pillai v. The State of Kerala & Anr. (1) because
that was a decision strongly relied upon on behalf of the
State for negativing the applicability of the doctrine of
est oppel against the Governnent. This was a case where the
appel | ant was appointed to a tenmporary post and on the post
bei ng aboli shed, the service of the appel | ant was
term nated. The appel I ant chal | enged the wvalidity of
term nation of service, inter alia, on
687
the ground that the Governnent was precluded from abolishing
the post and terminating the service on the principle of
prom ssory estoppel. This ground based on the doctrine of
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prom ssory estoppel was negatived and it was pointed out by
the Court that the appellant knew that the post was
temporary, suggesting clearly that the appellant could not
possibly be led into the belief that the post would not be
abolished. If the post was tenmporary to the know edge of the
appellant, it is obvious that the appellant knew that the
post would be liable to be abolished at any tinme and if that
be so, there could be no factual basis for invoking the
doctrine of prom ssory estoppel for the pur pose of
precluding the Government from abolishing the post. This
view taken by the Court was sufficient to dispose of the
contention based on promissory estoppel and it was not
necessary to say anything nore about it, but the Court
proceeded to cite a passage from Anmerican Jurisprudence,
Vol . 28 (2d) at 783, paragraph 123 and observed that the
H gh Court rightly held "that the courts exclude the
operation of the doctrine of estoppel, when it is found that
the authority against whom estoppel is pleaded has owed a
duty to the public against whomthe estoppel cannot fairly
operate." It was this observation which was heavily relied
upon on behalf of the State but we fail to see howit can
assi st the contention of the State. In the first place, this
observation was clearly obiter, since, as pointed out by us,
there was on the facts of the present case no scope for the
applicability of the doctrine of promssory estoppel
Secondly, this observation was based upon a quotation from
the passage in paragraph 123 at page 783 -of Volunme 28 of
Ameri can Jurisprudence (2 d), but unfortunately this
guotation was i nconpl ete and it overl ooked, per haps
i nadvertently, the follow ng two inportant sentences at the
commencenent of the paragraph which clearly showthat even
inthe United States the doctrine of prom ssory estoppel is
appl i ed against the State "when justified by the facts":
"There is consi derabl e di spute as to t he
application of estoppel with respect to the State.

VWiile it is said that  equitable estoppel wll be

i nvoked against the State when justified by the facts,

clearly the doctrine of estoppel should not be lightly

i nvoked agai nst the State" (enphasis supplied).

Even the truncated passage guoted by the Court
recognised in the last sentence that  though, as a genera
rule, the doctrine of prom ssory estoppel wuld not  be
applied against the State in its governnmental, public or
soverei gn capacity, the Court would unhesitatingly allowthe
doctrine to be invoked in cases where it- is necessary in
order "to prevent fraud or mani fest injustice". This passage
| eaves no doubt that the
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doctrine of promi ssory estoppel may be applied against the
State even in its governmental, public or sovereign capacity
where it is necessary to prevent fraud or  nanifest
injustice. It is difficult to imagine that the Court citing
this passage wth approval could have possibly intended to
lay down that in no case can the doctrine of promssory
est oppel be invoked agai nst the Governnent. Lastly, a proper
readi ng of the observation of the Court clearly shows that
what the Court intended to say was that where the Governnent
owes a duty to the public to act differently, promssory
est oppel cannot be invoked to prevent the Governnent from
doi ng so. This proposition is unexceptionable, because where
the Governnment owes a duty to the public to act in a
particul ar manner, and here obviously duty nmeans a course of
conduct enjoined by |law, the doctrine of prom ssory estoppe
cannot be invoked for preventing the Government from acting
in discharge of its duty under the law. The doctrine of
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prom ssory estoppel cannot be applied in teeth of an
obligation or liability inposed by |aw.

W may then refer to the decision of this Court in
Assi stant Custodian v. Brij Kishore Agarwala & Ors. (1) It is
not necessary to reproduce the facts of this case, because
the only purpose for which this decision was relied upon on
behal f of the State was to show that the view taken by the
House of Lords in Howell v. Fal mouth Boat Construction Co.
Ltd. (Supra) was preferred by this Court to that taken by
Lord Denning in Robertson v. Mnister of Pension (supra). It
is true that in this case the Court expressed the opinion
"that the view taken by the House of Lords is the correct
one and not the one taken by Lord Denning" but we fail to
see how that can possibly help the argurment of the State.
The House of Lords did not in Howell’'s case negative the
applicability of the doctrine of promni ssory estoppel against
the Government. Wiat it~ laid dowmn was nerely this, nanely,
that no representation or promse made by an officer can
preclude 'the Government from  enforcing a statutory
prohi biti'on. The ~doctrine of  pronissory estoppel cannot be
availed to_ pernit or condone a breach of the law. The ratio
of the decision was succinctly put by Lord Norrmand when he
sai d"- neither a ninister nor any subordinate officer of the
Crown can by any conduct or representation bar the Crown
from enforcing a statutory prohibition or entitle the
subject to maintain that there has been no breach of it". It
may al so be noted that pronissory estoppel cannot be invoked
to conpel the CGovernnent or even a private party to do an
act prohibited by llaw. There can also be no promssory
est oppel against the exercise of legislative power. The
Legi sl ature can never be precluded
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fromexercising its legislative functionby resort to the
doctrine of promi ssory estoppel. Vide State of Kerala v.

Gnal i or Rayon Silk Manufacturing Co. Ltd. (1)

The next decision to which we must refer is that in
Exci se Comm ssioner, U P. Alahabad v. Ram Kunmar.(2) This
was al so a decision on which strong reliance was placed on
behal f of the State. It is true that, in this case, the
Court observed that "it is now well settled by a catena of
decisions that there can be no question of estoppel against
the Government in the exercise of its |egislative, sovereign
or executive powers," but for reasons whhich we  shal
presently state, we do not think this observation can
persuade us to take a different view of the | aw than that
enunciated in the Indo-Afghan Agencies’ case. In the first
place, it is clear that in this case there was factually no
foundation for invoking the doctrine of prom ssory estoppel
When the State auctioned the licence for retail sale of
country liquor and the respondents being the highest bidders
were granted such licence, there was in force a Notification
dated 6th April, 1959, issued under section 4 of the U P
Sal es Tax Act, 1948, exenpting sale of country liquor from
payment of sales tax. No announcenent was nade at the tinme
of the auction whether the exenption from sales tax under
this Notification dated 6th April, 1959 was or was not
likely to be withdrawn. However, on the day follow ng the
conmencenment of the licence granted to the respondents, the
CGovernment of U.P. issued a Notification dated 2nd April,
1969 superseding the earlier Notification dated 6th April
1959 and inposing sales tax on the turnover in respect of
country spirit wth imediate effect. This notification
dated 2nd April, 1969 was challenged by the respondents by
filing a wit petition and anmongst the several grounds of
chall enge taken in the wit petition, one was that "since
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the State Governnent did not announce at the tinme of the
aforesaid auction that the Notification---------- dated 6th
April, 1959 was likely to be wthdrawn and the sales of
country liquor were likely to be subjected to the |levy of
sales tax during the excise year and in reply to the query
made by themat the time of the auction they were told by
the authorities that there was no sales tax on the sale of
country liquor, the appellants herein were estopped from
nmaki ng the denand in respect of sales tax and recovering the
sane from thenf. It was in the context of this ground of
chal l enge that the Court came to nake the observation relied
upon on behalf of the State. Now, it is clear that, even
taking the case of the respondents at its highest, there was
no representation or promise nade by the Governnment that
they woul d conti nue the exenp-
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tion fromsales tax granted under the Notification dated 6th
April, 1959 and would not withdraw it, and the Notification
dated 2nd  April, 1969 could not, therefore, be assailed as

being in ‘breach of any such representation or prom se. There
was accordingly, no factual basis for naking good the plea
of prom ssory estoppel and the observati on nade by the court
in regard to the applicability of the doctrine of prom ssory
estoppel against the Governnment was <clear obiter. That
perhaps was the reason why the Court did not consider it
necessary to refer to the wearlier decisions in Century
Spi nning & nmanufacturing Co.’s case and Turner Morrison's
case and particularly the decision in the |ndo-Afghan
Agenci es case where the court in so many terns applied the
doctrine of prom ssory estoppel ~ against the Governnment in
the exercise of its executive power. It is not possible to
believe that the Court was oblivious of “these earlier
deci sions, particularly when one of these decisions. in the
| ndo- Af ghan Agenci es case was an epoch neki ng deci si on which
marked a definite advance in the field of admnistrative
| aw. Moreover, it may be noted that though, standing by
itself, the observation nmade by the Court that "there can be
no question of estoppel against the Governnent in exercise
of its legislative, sovereign or - executive powers" may
appear to be wide and unqualified, it-is not-so, if'read in
its proper context. This observation was made on the basi's
of certain decisions which the Court proceeded to discuss in
the succeedi ng paragraphs of the judgnment. The Court first
relied on the statenent of the |[|aw contained in paragraph
123 at page 783, Volune 28 of the Anerican Jurisprudence
(2d), but it omtted to nention the two inportant sentences
at the comrencenent of the paragraph and the words "unl ess
its application is necessary to prevent fraud or nanifest
i njustice" at the end, which clearly show. that / even
according to the American Jurisprudence, the doctrine of
prom ssory estoppel is not wholly inapplicable against the
Government in its governnental, public or soverei gn
capacity, but it can be invoked agai nst the Government "when
justified by the facts" as for exanple where it is necessary
to prevent fraud or injustice. In fact, as already pointed
out above, there are nunerous cases in the United States
where the doctrine of prom ssory estoppel has been applied
agai nst the GCovernnent in the exercise of its governnental,
public or executive powers. The Court then relied upon the
decision in the Gaalior Rayon Silk Mnufacturing Co.’s case,
but that decision was confined to a case where | egislation
was sought to be precluded by relying on the doctrine of
prom ssory estoppel and it was held, and in our opinion
rightly, that there can be no prom ssory estoppel against
the legislature in the exercise of its |legislative function
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That deci si on does not negative the applicability of the
691
doctrine of promi ssory estoppel against the Governnent in
the exercise of its governmental, public or executive
powers. The decision in Howell’'s case was, thereafter,
relied upon by the Court, but that decision nerely says that
the Government cannot be debarred by promi ssory estoppe
from enforcing a statutory prohibition. It does not
count enance an absol ute proposition that pronissory estoppe
can never be invoked agai nst the government. The Court also
cited a passage fromthe judgnment of the High Court of Jammu
& Kashmr in Malhotra & Sons & Ors. v. Union of India &
Os.,(1) but this passage itself makes it clear that the
courts will bind the Governnent by its prom se where it is
necessary to do so in order to prevent nanifest injustice or
fraud. The |ast decision on which the Court relied was
Federal Crop |Insurance Corporation v. Mrrill (supra) but
this decision also does not support the view contended for
on behalf of the State. W have already referred to this
decision ‘earlier ~and pointed out ‘that the Federal Crop
I nsurance Corporation in this casewas held not |iable on
the policy of insurance, because the regul ations nade by the
Corporation prohibited insurance of reseeded wheat. The
principle of this decision was that prom ssory estoppe
cannot be invoked/'to conpel the Governnent or a public
authority to carry out a representation or promnise which is
contrary to law. It wll thus be seen fromthe decisions
relied upon in the' judgnent that the Court could not
possi bly have intended to |ay down an absol ute proposition
that there can be no promssory estoppel against the
Government in the exercise of its governnental, public or
executive powers. That woul d have -~ been in. conplete
contradiction of the decisions of this Court in the Indo-
Af ghan Agencies Case, Century Spinning  and Mnufacturing
Co.’s case and Turner Mrrison's case and we find it
difficult to believe that the Court could have ever intended
to lay down any such proposition w thout expressly referring
to these earlier decisions and over-ruling them W are,
therefore, of the opinion that the observation made by the
Court in Ram Kumar’s case does not militate against the view
we are taking on the basis of the decisions in the |ndo-
Af ghan Agencies’ case, Century Spinning & Mnufacturing
Co.’s case and Turner Morrison's case in regard to the
applicability of the doctrine of prom ssory estoppel against
t he Government.

W may then refer to the decision of this Court in
Bi har Eastern GCangetic Fishermen Co-operative Society Ltd.
v. Sipahi Singh & Os.(2) It was held in this case in
paragraph 12 of the judgnent that the respondent coul d not
i nvoke the doctrine of prom ssory estoppel because he was
unable to show that, relying on the representation of the
Gover n-
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ment, he had altered his position by investing noneys and
the allegations nmde by himin that behalf were "nuch too
vague and general" and there was accordingly no factua
foundation for establishing the plea of pronissory estoppel
On this view, it was unnecessary to consider whether the
doctrine of prom ssory estoppel was applicable against the
CGovernment, but the Court proceeded to reiterate, wthout
any further discussion, the observation in Ram Kunmar’'s case
that "there cannot be any estoppel against the Governnent in
the exercise of its sovereign, legislative and executive
functions". This was clearly in the nature of obiter and it
cannot prevail as against the statement of law laid down in
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the | ndo- Afghan Agencies case. Moreover, it is clear from
paragraph 14 of the judgrment that this Court did not intend
to lay down any proposition of law different from that
enunciated in the Indo-Afghan Agencies case because it
approved of the decision in the |Indo-Afghan Agencies case
and distinguished it on the ground that in that case there
was not enforcenent of contractual right but the claimwas
founded upon equity arising fromthe Schene, while in the
case before the Court, a contractual right was sought to be
enforced. There is, therefore, nothing in this decision
whi ch shoul d conmpel us to take a view different fromthe one
we are otherw se inclined to accept.

W nay point out that in the latest decision on the
subj ect in Radha Krishna Agarwal v. State of Bihar & Os. (1)
this Court approved of = the decisions in the |ndo-Afghan
Agenci es case and Century - Spinning and Mnufacturing Co’s
case and pointed out that these were cases where it could be
held that = public bodies or the State are as nuch bound as
private individual s are to carry out obligations incurred by
them because parties seeking to bind the authorities have
altered their —position to their disadvantage or have acted
to their detrinment on the strength of the representations
made by these authorities”: It would, therefore, be seen
that there is no authoritative decision of the Suprene Court
whi ch has departed fromthe law laid down.in the cel ebrated
decisions in the |ndo- Afghan Agencies case and the Century
Spi nning & Manufacturing Co's case. The lawlaid down in
these decisions as el aborated and expounded by us continues
to hold the field.

W may now turn. to examine the factsin the light of
the law discussed by us. It is clear fromthe letter of the
4t h respondent dated 23rd January, 1969 that a categorica
representati on was made by the 4th respondent on behal f of
the Government that the proposed vanaspati factory of the
appel l ant woul d be entitled to exenption from sal es tax
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in respect of sales of vanaspati effected in Utar Pradesh
for a period of three years fromthe date of comencenent of
production. This representation. was made by way of
clarification in view of the suggestion in the appellant’s
letter dated 22nd January, 1969 t hat the financia
institutions were not prepared to regard the earlier letter
of the 4th respondent dated 22nd Decenber, 1968 as a
definite commtnent on the part of the Governnment to grant
exenption fromsales tax. Now the letter dated 23rd January,
1969 clearly shows that the 4th respondent nmde this
representation in his capacity as the Chief Secretary of the
CGovernment, and it was, therefore, a representation on
behal f of the governnent. It was faintly contended before us
on behalf of the State that this representation was not
bi nding on the Governnment, but we cannot countenance this
argunent, because, in the first place, the avernent in the
wit petition t hat t he 4t h r espondent made this
representati on on behalf of the government was not denied by
the State in the affidavit in reply filed on its behalf, and
secondly, it is difficult to accept the contention that the
4t h respondent, who was at the material tinme the Chief
Secretary to the governnent and al so advisor to the Governor
who was discharging the functions of the Government. W
must, therefore, proceed on the basi s t hat this
representati on nmde by the 4t h r espondent was a
representation within the scope of his authority and was
bi nding on the Government. Now, there can be no doubt that
this representation was nmade by the Governnent know ng or
intending that it would be acted on by the appellant,
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because the appellant had nade it clear that it was only on
account of the exenption fromsales tax promsed by the
Covernment that the appellant had decided to set up the
factory for manuf acture of vanaspati at Kanpur. The
appellant, in fact, relying on this representation of the
CGover nrent , bor r owed noneys from wvarious financi a
institutions, purchased plant and nachinery from Ms. De
Smith (India) Pvt. Ltd., Bonbay and set wup a vanaspati
factory at Kanpur. The facts necessary for invoking the
doctrine of promissory estoppel were, therefore, clearly
present and the Governnent was bound to carry out the
representation and exenpt the appellant from sales tax in
respect out the representati on and exenpt the appellant from
sales tax in respect of sales of vanaspati effected by it in
Utar Pradesh for a period of three years fromthe date of
conmencemnent of the production

The State, however, contended that the doctrine of
prom ssory estoppel had no application in the present case
because the appellant did not suffer any detrinment by acting
on the representati on made by the Government : the vanaspati
factory set up by the appellant was quite a profitable
concern and there was no prejudi ce caused to the
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appel lant. This contention of the " State is clearly
unsust ai nabl e and /nmust be rejected. W do not think it is
necessary, in order to attract the applicability of the
doctrine of pronissory estoppel, that the prom see acting in
reliance of the prom se, should suffer any detrinment. Wat
is necessary is only that the prom sees shoul d have altered
his position in reliance on the prom se. This position was
implied accepted by Denning, J., in the Hi gh  Trees' case
when the |earned Judge pointed out that the prom se nust be
one "which was intended to create |legal relations and which
to the know edge of the person nmaking the prom se, was going
to be acted on by the person to whomit was made and which
was in fact acted an" (enphasis supplied). If a promse is
"acted on", "such action, in law as in physics, nust
necessarily result in an alteration of position." This was
again reiterated by Lord Denning in WJ. Alan & Co. Ltd. x.
El . Nasr Export and Import Co.(1l) where the l[earned Law Lord
made it clear that alteration of position "only nmeans that
he (the prom se) nust have been led to act differently from
what he would otherwise have done. And if vyou study the
cases in which the doctrine has been applied, you wll see
that all that is required is that the one shoul d have acted
on the belief induced by the other party." Viscount Sinonds
also observed in Tool Metal Mnufacturing Co. Ltd v.
Tungsten Electric Co. Ltd. (2) that "the gist of the equity
lies in the fact that one party has by his conduct led the
other to alter his position". The judgnent of Lord Tucker in
the sane case would be found to depend I|ikewise on a
fundanental finding of alteration of position, and the same
may be said of that of Lord Coheb. Then again in Emmanue
Avodeji v. Briscoe (supra) Lord Hodson said: "This equity,is
however, subject to the qualification (1) that the other
party has altered his position". The sane requirenent was
al so enphasised by Lord Diplock in Kanminins Ballroons Ltd.
v. Zenith Investments (Torquay) Ltd. (3) Wat is necessary,
therefore, is no nmore than that there should be alteration
of position on the part of the prom see. The alteration of
position need not involve any detrinent to the prom ses. If
detrinment were a necessary elenment, there would be no need
for the doctrine of promissory estoppel because in that
event, in quite a few cases, the detrinment would formthe
consi deration and the promse could be binding as a
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contract. There is in fact not a single case in England
where detrinent is insisted upon as a necessary ingredient
695

of prom ssory estoppel. In fact, in W J. Alan & Co. Ltd. v.
El Nasar Export and Inmport Co. (supra), Lord Denning
expressly rejected detrinent as an essential ingredient of
prom ssory estoppel, saying:

"A seller may accept a less sumfor his goods than
the contracted price, thus inducing (his buyer) to
believe that he wll not enforce paynent of the
bal ance; see Central London Property Trust Ltd. v. High
Trees House Ltd. and D. & C. Builders Ltd. v. Rees
[1956] 3 All E.R 837]. In none of these cases does the
party who acts on the belief suffer any detrinent. It
is not a detriment, but a benefit to himto have an
extension of time or  to pay less, or as the case may
be. Neverthel ess, he has ~conducted his affairs on the
basis that ~he has had that benefit and it woul d not be
equi tabl e now to deprive himof it."

We. . do not think that in-order to invoke the doctrine of
prom ssory estoppel it is necessary for the pronise to show
that he suffered detriment as-a result of acting in reliance
on the promise. But we may meke it <clear that if by
detriment we nean i'njustice to the promsee which could
result if the prom sor were to recede fromhis prom se then
detrinment would certainly cone in as a necessary ingredient.
The detrinent in such a case is not sone prejudice suffered
by the promisee by acting on the prom se, but the prejudice
whi ch woul d be caused to the promisee, if the prom sor were
all owed to go back on the prom se. The cl assic exposition of
detriment in this sense is to be found in the follow ng
passage fromthe judgnment of Dixon, J in the Australian case
of Grundt v. The Great Boulder Pty. Gold Mnes Ltd. (1):

"-1t is often said sinply that the party asserting
the estoppel mnust have been induced to act to his
detrinment. Although substantially such a statement is
correct and |leads to no m sunderstanding, it does not
bring out clearly the basal purpose of the doctrine.
That purpose is to avoid or prevent a detriment to the
party asserting the estoppel by conpelling the opposite
party to adhere to the assunption upon which the forner
acted or abstained from acting. This neans that the
real detrinent or harmfromwhich the | aw seeks to give
protection is that which would flow fromthe change of
position if the assunption were deserted that led to
it. So long as the assunption is adhered to, the party
who altered his situation upon the
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faith of it cannot conplain. H's conplaint is that when

afterwards the other party nekes a different state of

affairs the basis of an assertion of right against him
then, if it is allowed, his own original change of
position will operate as a detrinent. H s action or

i naction rmust be such that, if the assunption upon

whi ch he proceeded were shown to be wong, and _an

i nconsi stent state of affairs were accepted as the

foundation of the rights and duties of hinself and the

opposite party, the consequence would be to make his
original act or failure to act or source of prejudice."

If this is the kind of detrinment contenplated, it would
necessarily be present in every case of pronissory estoppe
because it is on account of such detrinent which the
prom see would suffer if the prom sor were to act
differently from his pronise, that the Court would consider
it inequitable to allow the promisor to go back upon his
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promse. It would, therefore, be correct to say that in
order to invoke the doctrine of prom ssory estoppel it is
enough to show that the prom see has acting in reliance of
the promise, altered his position and it is not necessary
for him to further show that he has acted to his detrinent.

Here, the appel lant clearly altered its position by
borrowi ng noneys from various financial institutions,

purchasi ng plant and machinery fromMs. De Snet (India)
Pvt. Ltd., Bonbay and setting up a vanaspati plant, in the
belief induced by the representation of the Government that
sal es tax exenption would be granted for a period of three
years from the date of comrencenent of the production. The
Government  was, t herefore bound on the principle of
prom ssory estoppel to make good the representati on nade by
it. O course, it may be pointed out that if the U P. Sales
Tax Act, 1948 did not contain a provision enabling the
Governnment to grant exemption,~ it would not be possible to
enforce the representation against the Governnent because
the Governnment cannot be conpelled to act contrary to the
statute, '‘but since section 4 of the U P.Sales Tax Act, 1948
confers power —on the Government to- grant exenption from
sales tax, the Governnent can legitimtely be held bound by
its promse to exempt the appellant from paynent of sales
tax. It is true that taxation is a sovereign or governmenta

function, but, for reasons which we have al ready di scussed,

no distinction can /be made between the exercise of a
sovereign or governmental function and a tradi ng or business
activity of the Government so far as the doctrine of
prom ssory estoppel  is concerned. Whatever be the nature of
the function which the Governnment is discharging, the
Government is subject to the rule of promissory estoppel and
if the
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essential ingredients of this rule are satisfied, the
CGovernment can be conpelled to carry out the prom se made by
it. W are, therefore, of the viewthat in the present case
the Government was bound to exenpt the appellant from
paynment of sales tax in respect of sales of ‘vanaspati

effected by it in the State of Uttar Pradesh for a period of
three years fromthe date of comencenent of the production
and was not entitled to recover such sales tax from the
appel | ant .

Now, for the assessnment year 1970-71, that is, 2nd
July, 1970 to 31st March, 1971, the appellant coll ected from
its custoners sales tax amunting to - Rs. 6,81,178.95
calculated at the rate of 3 1/2% on the sale price. But when
the assessment was made by the Sal es Tax Authorities, sales
tax was levied on the appellant at the rate of 7% and the
appel lant was required to pay up a further sum of Rs.
6, 80, 969.42. The appellant had prayed for an interimorder
in the present appeal staying further proceedings, but this
Court, by an order dated 3rd April, 1974, granted interim
stay only on the appellant paying up the amount of sales tax
due for the assessnment year 1970-71 before 31st July, 1974
and so far as the assessnment vyears 1971-72, 1972-73 -and
1973-74 were concerned, the Court directed that the
assessnments for those years may proceed, but only the fina
order shall not be passed. The result was that the appellant
had to pay up the further sumof Rs. 6,80,949.42 for the
assessment year 1970-71. The appellant collected fromthe
custonmers for the assessnent year 1971-72 an aggregate sum
of Rs. 9,91,206.17 by way of sales tax at the rate of 3 1/2%
for the period 1st April, 1971 to 1st July, 1971, 4% for the
period 2nd July, 1971 to 24th January, 1972 and 7% for the
period 25th January, 1972 to 31st March, 1972 and deposited
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this anount in the Treasury. Simlarly, for the assessnent
year 1972-73, the appellant collected fromits custoners an
aggregate sum of Rs. 19, 36,597.23 as and by way of sales tax
at the rate of 7%of the sale price and this anpbunt was
deposited by the appellant in the Treasury, and so also for
the first quarter of the assessnment year 1973-74 upto the
end of which the exenption fromsales tax was to continue,
the appellant collected and paid an aggregate sum of Rs.
4,84,884.05 at the rate of 7% of the sale price. It appears
that surcharge amunting to Rs. 2,83,008.09 for the period
of the exenption was also paid by the appellant into the
Treasury. The assessnments for the assessment years 1971-72,
1972-73 and 1973-74 were, however, not conpleted in view of
the stay order granted by this Court. Now, obviously since
the CGovernment is boundto exenpt the appellant from paynent
of sales tax for a period of three years from 2nd July,
1970, being the date of commencenent of the production, the
appel I ant 'woul d not be liable to
698
pay any ‘sales tax to the State in respect of sales of
vanaspati effected during that period and hence the State
woul d have to refund to the  appellant the amount of sales
tax paid for the period 2nd July, 1970 to 31st March, 1971,
subject to any claimwhich the State nmay have to retain any
part of such anount under any provision of law. If the State
has any such claim /it nmust be intimated to the appellant
within one nonth fromtoday and it nmust be adjudi cated upon
within a further period of one nonth after  .giving proper
opportunity to be heard to the appellant. If no such claim
is made, or, if nmade, not adjudi cated uponw thin the tine
specified, the State will refund the anount of sales tax to
the appellant with interest thereon att the rate of 6% per
annum from t he date when such refund beconmes due and if such
claimis made and adj udi cated upon-within the specified tinme
and it is found that a part of this anmpbunt is |liable to be
retained by the State under sonme provision of law, the State
will refund the balance to the (appellant with interest at
the like rate. So far as the assessnment years 1971-72, 1972-
73 and 1973-74 are concerned, the Sales Tax Authorities wll
proceed to conplete the Assessnments for those assessnent
years in the light of the law laid down in this judgment and
the anpbunts of sales tax deposited by the appellant w ll be
refunded to the appellant to the extent to which they are
not found due and payable as a result of the assessnents,
subject to any claim which the State may have to retain
those anounts under any provision of |aw.

We accordingly allow the appeal, set aside the judgment
of the H gh Court and issue a wit, order or direction to

the above effect against the respondents. The State wi'll pay
the costs of the appellant throughout.
S R Appeal -al | owed.
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