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ACT:

Penal Code, 1860 : Sections 302, 307, 34-Charged under-
Appreciation of evidence-Prosecution case-Free fight not
proved-Injuries found on the person of the accused-
Si gni ficance of-Dellay in 1lodging FIREffect of - Moti ve
di scl osed by prosecution-Acceptability of-Accused s version
Probability of.

Penal Code, 1860 : Section 97 read with Section 105,

Evi dence Act 1872 : Right of private defence-Wen avail abl e-
Accused causing injury with-a Ballamin the chest. of the
victim resulting death-"Wether right of private  defence
avail abl e.

Code of Criminal Procedure, 1974: Section 313 St at enent
made by accused under-Duty of Court while using.

HEADNOTE

The prosecution’s case was that on the date of occurrence,
the pw. 2 and the deceased were returning after answering the
call of nature at about 6 PPM At that time the appellant
along with co-accused cane there. Seeing the p.w.2 and the
deceased the accused came rushed towards themwi th  knives.
Appel l ant chased the deceased and gave a knife blow on his
chest. The P.W2 received a knife blow fromthe co-accused.
Thereafter the accused fled away. The victimdied on the
way while he was being taken to Debai. The P.W 2. | odged
the first information report on the sane night at ~ about
11.30 P. M

The notive for the occurrence was that about 10 or 12 days
before the date of occurrence, the appellant abused the
P.W2 and the deceased. They gave two/three slaps to the
appel | ant

The appellant-accused’s case was that for last two days
prior to the date of occurrence the crop of his grand-father
was bei ng damaged. Therefore, he was keeping a watch on the
field. During night the P.W2 and the deceased canme to the

field. Seeing them the appellant raised an alarm Chor-
Chor. They started running. The appellant chased them to
catch

71

t hem But they turned back and started assaulting the
appel lant with lathies. The appellant attacked themwith a
"ballami to save his life. The injuries on the person of
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the appellant were exam ned, in the next norning. He filed
an application before the Superintendent of Police and a
case was registered at about 10.25 A'M on the next day of
the date of occurrence on the basis of appellant’s petition

The trial Court acquitted the appellant of the charges under
sections 302 and 307 read with section 34 of the penal Code.
The State's appeal was allowed by the H gh Court and the
present appellant was convicted under section 302 of the
Penal Code and was sentenced to under go ri gorous
i mprisonnent for life.

Present appeal was filed by the accused against the High
Court’s judgnent.

The State contended that if the version of appellant was
accepted, it would anmount to a case of free fight between
the prosecution party and the accused, both being armed and
that in a case of free right no party could claimright of
private defence.

Partly allow ng the appeal, this court,

HELD: 1.01. Afree right is that when both sides nean to
right a pitched battle. The question of who attacks and who
defends in such a fight is wholly immterial and depends on
the tactics adopted by the rival party. In such cases of
mutual rights, both sides can be convicted for their
i ndi vi dual acts, [76E]

1.02. So far/ the facts of the /present case are
concerned, if the version disclosed by the accused can be
held to be a probable version of the -occurrence then it
cannot be held to be a case of free fight. [76G

1. 03. In any particular case the injuries found on the
person of the accused being serious in nature may assune
i mportance in respect of the genesis and  nanner of
occurrence alleged by the prosecution. ~In other case the

injuries being superficial, by thenselves may not affect the
prosecution case; the version disclosed by the prosecution
having been proved by wtnesses who are i ndependent,
reliable and trustworthy, supported by the circunstances of
that particular case, including the pronptness with
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which the first information report was | odged on behal f of
the prosecution. But if the first information report has
not been |odged pronptly and there is no reasonabl e
expl anation for the delay-, the wi tnesses who support the
version of the prosecution are not only inimcal but even
their evidence is not consistent with the circunstances
found during the course of investigation, then in  that
situation, injuries on the person of the accused which are
not very serious in nature assune inportance for the purpose
of consideration as to whether the defence of the right of
private defence pleaded by the accused shoul d be accepted.
[ 80B- D]

1.04. So far the present case is concerned the -injuries
found on the person of the appellant are not serious in
nature and nerely on the ground that prosecution has
suppressed those injuries, the appellant is not entitled to
the acquittal. But those injuries can certainly be taken
into consideration while judgi ng whether the defence version
of the accused is probable. [80H|

1. 05. The notive disclosed on behalf of the prosecution
for the occurrence is not acceptable. Even if it is assumed
that because of sone altercation 10/12 days before the date
of occurrence, the appellant had decided to cause the nurder
of the deceased, then nore injuries would have been caused
on the person of the victimby the appellant. [81B]

1. 06. The delay in lodging the first information report
by PW2 has not at all been explained. The occurrence
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according to prosecution took place at 6.00 P.M in the
evening. The victimwhile being taken to Debai which is at
a distance of five kiloneters expired on the way. Then why
first information report was |odged at 11.30 P.M, there is
no explanation. On the other hand the appellant’s case is
that the occurrence did not take place at 6.00 P.M in the
evening but at later part in the night. That appears to be
nore probable. [81C

1.07. The injury found on the chest of the deceased is
i nconsi stent with the prosecution case that appellant chased
the deceased and then gave a bl ow by knife. But it is

consistent w th the defence version that soon the deceased
and PW2 returned and started assaulting the appellant when
the appellant gave a ballamblowin the chest of the
deceased. |f the appellant had given the ballamblow while
chasing the deceased, inthat event it would have caused
injury on the back of the deceased. [81F]

73

1. 08. Taki‘ng al | facts and ci rcunst ances into
consi deration the version of the accused of the occurrence
appears to be probabl e and acceptable. [82Q

Gaj anandv. State of Uttar Pradesh, Al R1954SC 695; Kanbi  Nanj i

Virji v. State of Cujarat  AIR 1970 SC 219; Puran v. State
of Rajasthan, AR 1976 SC 912; Vishvas Aba Kurane v. State
of Maharashtra, AIR 1978 SC 414; The State of Gujarat v. Ba

Fatima, AR 1975 SC 1478; Lakshnan Singh v. State of Bihar,
AR 1976 SC 2263; Bhaba Nanda Sarma v. The State of Assam

AR 1977 SC 2252; Hare Krishna Singh v. State of Bihar, AR
1988 SC 863 and State of Rajasthan v. Madho, AIR 1991 SC
1065, referred to. [76F]

2.01. Once it is established by the prosecution that the
occurrence in question is result of a free fight then
normal ly no right of private defence is available to " either
party and they will be guilty of their respective acts.

[76G

2.02. Accused pl eading the right of private defence need
not prove it beyond reasonabl e doubt. It is enough if on

the basis of the circunstances of a particular / case,
applying the test of preponderance. or probabilities the
versi on becones acceptabl e. [ 80E]

2.03. There are no two parallel —versions before the
Court, one on behalf of the prosecution and other on behalf
of the accused and the Court is required to choose as to
which of the two versions is the correct version of the
occurrence. The burden placed on the accused is  discharged
no sooner he creates a doubt in the mind of the Court and
satisfies the Court that the version disclosed by himin the
facts and circunmstances of that particular case is nore
pr obabl e. [ 80E- F]

2. 04. If the right of private defence is available.
Whi | e judgi ng the question whether the accused has ' -exceeded
such right, should not be weighed in a golden scale. But

the right of private defence does not extend to the
infliction of nore harmthan is necessary for the purpose of
def ence. When the appellant caused the injury wth a
bal | ani (spear) in the chest of the victimwhich resulted in
his death, «certainly he exceeded his right of private
def ence. [82H, 83A]

Partap v. )le State of U P., [1975] 2 SCC 798; Mhan Si ngh
v. State of Punjab, AIR 1975 SC 2161; Seniyal Udayar V.
State of Tam | Nadu, AIR 1987 SC 1289; Vijayee Singh v.
State of U P., [1990] 3 SCC 190 and Buta
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Singh v. State of Punjab, [1991] 2 SCC 612, referred to.
[80G
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3. An adm ssion has to be taken as a whole. It was not
open to the H gh Court to reject one part so far the
aggression and assault by the prosecution party which
according to the appellant preceded giving of the ballam
blow, and to accept only the later part of the statenent
that appellant gave a ballamblow, for the purpose of
convicting the appellant [82D].

Hanumant Govi nd Nargundkar v. State of Madhya Pradesh, AIR
1952 SC 343, referred to. [82E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 827 of
1981.

From the Judgment and Order dated 22.7.81 of the Allahabad
H gh Court in CGovernnment Appeal  No. 1861 of 1975

P. K. Dey, Rakesh Goswam and Ms.Rani Jethmalani (N.P.) for
the Appel l'ant.

R C. Vernma for the Respondent.

The Judgrment of the Court was delivered by

N.P. SINGH, J. The appellant was acquitted of the charges
under sections 302 and 307 read with section 34 of the Pena
Code by the Trial Court.  On appeal being filed on behalf of
the State of Utar Pradesh he has been  convicted under
section 302 of the Penal Code by the Hgh Court and
sentenced to undergo rigorous inprisonnent for life.

It is the case of the prosecution that on 25.2.1974 at about
6.00 P.M Chandrapal (PW2) along with Jagdi sh' (hereinafter
referred to as "the deceased") were returning after
answering the call of nature. It is said that at that tine
this appellant along with co-accussed Ramesh came from the
side of the village; seeing Chandrapal ~ (PW2) ‘and the
deceased, the appellant and Ranesh rushed towards them wth
knives. After some chase the appellant gave a knife bl ow on
the chest of the victim The co-accused Ramesh gave a knife
blow to Chandrapal (PW2). Thereafter the appellant and
Ranesh fled away. The victimwhile being taken to Debai
died on the way, Chandrapal (PW2) |odged the first
information report at the Police Station Debai at about
11.30 P.M the same night.
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The notive of the occurrence, according to the prosecution
is that about 10 or 12 days before the date of the aforesaid
occurrence, there was sone altercation between  Chandrapa
(PW2) and the deceased on the one side and this appellant
on the other, in which the appellant is said to have abused
them Chandrapal (P.W2) and the deceased | had gi ven
two/three slaps to the appellant.

The defence of the appellant was that the prosecution has
suppressed the real manner of occurrence. According to the
appellant,. for last two days prior to the date of
occurrence the crop of his grand-father Sohan Lal was' being
damaged. Because of that he was keeping a watch on the said
field. During night Chandrapal (PW?2) and the deceased cane
to the field. The appellant raised an alarm chor-chor
Thereafter Chandrapal (PW2) and the deceased started
running. The appellant chased themto catch them But soon
they turned back and started assaulting the appellant wth
| at hi es. To save his life the appellant attacked with a
"ballami (spear). The injuries on the person of the
appel | ant were exam ned the next norning. He also filed an
application before the Superintendent of Police, giving his
version of the occurrence in which he admitted that when he
was being assaulted by Chandrapal (PW2) and the deceased,
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he bad used a ballam A case was registered by the Police
at about 10.25 A M on 26.2.1974, on the basis of the
petition filed on behal f of the appellant.
The injuries on the person of the appellant were examn ned by
Dr. R P. Rastogi at the District Hospital, Bullandshahar, on
26.2.1974. He found the followng injuries on his person:-
"(1) Faint contusion 2 cmx 1/2 cm back of
| eft shoul der upper part.
(2) Faint contusion 10 cmx 2 cm on outer
side left back at the |ower angle of scapul a.
(3) Faint contusion 4 1/2 cmx 1 cmon back
of upper part 1/3rd left forearm
(4) Fai nt.contusion 12 cmx 1 cmon the back
and inner aspect |eft forearmupper 1/3rd."
During the post nortem exani nation of the deceased which was
also held on 26.2.1974, the following injury was found on
hi s person: -
76
"Stab-wound 1" x 1/2" x 1.3/4". On probing, on
| eft side front of chest, 2.1/2" inner to left
nipple at 10 O clock position pointing the
onwar ds and downwar ds. "
The Doctor (PW1), who hel d the post nortem exam nation, ad-
mtted that the aforesaid injury could be caused by ball am
So far Chandrapal (PWZ2) is concerned, the Doctor noted the
following injury on 26.2.1974: -
"Abrasion 1-1/2 x 1/3" on the left side front
of chest, horizontally wth 'shallow edge,
medi cal Iy, 7" below ancillary pit.. The wound
was not bl eeding afresh, but had got clotted
bl ood over it."
The Doctor in Court stated that possibility of self-
infliction of that injury could not be rul ed out.
According to the State, even if the version disclosed by the
appellant is accepted, it willamount to a case of free
fight between the prosecution party and the accused, both
being armed and when there is a free fight there is no
guestion of right of private defence accruing to any side.
A free fight is that when both sides nean to fight a pitched
battle. The question of who attacks and who defends in such
a fight 1is wholly immterial and depends on the tactics
adopted by the rival party. |In such cases of nutual fights,
both sides can be convicted for their individual acts. This
position has been settled by this Court in the -cases  of
Gajanand v. State of Uttar Pradesh, AIR 1954 SC 695; Kanb
Nanji Virji v. State of Gujarat AIR 1970 SC 219; Puran V.
State of Rajasthan, AIR 1976 SC 912 and Vi shvas Aba Kurane
v. State of Mharashtra, AIR 1978 SC 414. As such once it
is established by the prosecution that the occurrence in
guestion is result of a free fight then normally no right of
private defence is available to either party and they wll
be guilty of their respective acts.
But so far the facts of the present case are concerned, if
the version disclosed by the accused can be held to be a
probabl e version of the occurrence then it cannot be held to
be a case of free fight. According to the appellant, the
crops of the field of his grand-father were being danmaged
for last two days prior to the date of the occurrence;
because of that appellant clains that he was watching the
said field. During the night the
77
deceased and Chandrapal (PW?2) cane to the sane field and
the appellant chased them But soon they turned back and
started assaulting the appellant with |athies. At this
stage the appellant w el ded his ballam (spear) which caused




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 10

an injury to the deceased which ultimately proved fatal. It
is an admtted position that the appellant filed a petition
before the Superintendent of Police giving his version of
the occurrence in the norning of 'basis of that a case was
regi stered at about 10.25 A M on 26.2.1974, the occurrence
havi ng taken place during the night of 25.2.1974. This fact
has been adnitted by Shri Manohar Singh (PW6) who has
proved the first information report | odged on behalf of the
prosecution. On the exam nation, Dr. R P. Rastogi (PW3) of
the District Hospital, Bullandshahar, did find four injuries
including one on the scapula of the appellant. It is true
that injuries were sinple in nature. But even on the
deceased only one injury 1" x 1/2 1.3/4" was found on the
left side front of the chest, which according to the Doctor
who hel d the post nortem exam nation, could have been caused

by a weapon like ballam (spear). In the statenent under
section 313 of the Code of Criminal Procedure (hereinafter
referred to as "the Code") given by the appellant, it was

stated by the appellant in detail as to how the standing
crops on the |l and of his grand-father were being danaged and
on the night of the occurrence he was guarding the field
when he saw the deceased and Chandrapal (PW2) destroying
the crops inthe field. He also stated that he shouted
chor-chor and then chased themto catch them But soon they
turned round and started giving lathies blows and in self-
defence the appellant used a ballam It appears that al
this happened in the aforesaid field wiich the apppellant
was guar di ng.

From tinme to time this Court has pointed out that nerely
because some injuries are found on the accused, which have

not been expl ained by the prosecution, by itself shall not
be a ground for rejecting the whole prosecution case. It
will depend on facts of each case what inference should be
drawn by the Court. |In the case of The State of Cujarat v.

Bai Fatima, AIR 1975 SC 1478, it was said that when the
prosecution fails to explain the injuries on the person of
an accused, depending on the facts of each case, any of the
three results may follow : -
"(1) That the accused had inflicted the
injuries on the nmenbers of the prosecution
party in exercise of ~the right  of sel'f
def ence.
78
(2) It nakes the prosecution version of the
occurrence doubtful and the charge agai nst the
accused cannot be held to have been proved
beyond reasonabl e doubt.
(3) It does not affect the prosecution case at
all."
The aforesaid three inferences drawn on basis of the nature
of injuries were reiterated in the case of Lakshm “Singh v.
State of Bihar, AR 1976 SC 2263, and it was (further
observed: -
"It seems to us that in a nurder case, the
non- expl anation of the injuries sustained by
t he accused at about the tine of t he
occurrence or in the course of altercation is
a very inportant circunstance fromwhich the
Court can draw the follow ng inferences:
(1) that the prosecution has suppressed the
genesis and the origin of the occurrence and
has thus not presented the true version
(2) that the w tnesses who have denied the
presence of the injuries on the person of the
accused are lying on a nost material point and
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therefore their evidence is unreliable;
(3) that in case there is a defence version
whi ch explains the injuries on the person of
the accused it is rendered probable so as to
throw doubt on the prosecution case. The
omi ssion on the part of the prosecution to
explain the injuries on the person of the
accused assunes nmuch greater inportance where
t he evi dence consists of i nterested or
i nimical wtnesses or where the defence gives
a version which conpetes in probability wth
that of the prosecution one."

A three-Judge Bench in yet another case of Bliaba Nanda

Sarma v. The State of Assam AIR 1977 SC 2252, said:-
"The prosecution is not obliged to explain the
injuries on-the person of an accused in al
cases and'in all-circunmstances. This is not
the law.~ It all depends upon the facts and
79
ci rcumnst ances of each case whet her t he
prosecuti on case becones reasonably doubtfu
for its failureto explain the injuries on the
accused.™
In the case of Hare Krishna Singh v. State of
Bi har, AI'R 1988 SC 863, it was said:
"If the w tnesses exam ned on behalf of the
prosecution are believed by the Court in proof
of the gquilt of the accused beyond any

reasonabl e doubt , the question of t he
obligation of the prosecutionto explain the
injuries sustained by the accused wll not
ari se. When the prosecution cones wth a

definite case that the offence has been
conmitted by the accused and proves its case
beyond any reasonabl e doubt, it becones hardly
necessary for the prosecution to again explain
how and in what circunstances injuries have
been inflicted on the person of the accused."
But in the case of State of Rajasthan v.
Madho, AIR 1991 SC 1065, it was hel d:

"I'f the prosecution wtnesses shy -away from
the reality and do not explain the injuries
caused to the respondents herein it casts  a
doubt on the genesis of the prosecution case
since the evidence shows that these injuries
were sustained in the course of the sane

i nci dent . It gives the inpression  that the
Wi tnesses are suppressing some part of . the
i nci dent. The High Court was, therefore, of

the opinion that having regard to the fact
that they have failed to explain the -injuries
sustai ned by the two respondents in the course
of the sane transaction, the respondents were
entitled to the benefit of the doubt."
As first inpression there appears to be sone conflict inthe
views expressed in the different judgnents of this Court
referred to above. But on proper reading with reference to
the facts of each case, there is no basic difference and
according to us this Court rightly in the case of The State
of Gujarat v. Bai Fatima (supra) put in three categories the

result which nmay follow fromthe facts of each case. It s
wel | -known that guilt of the
80

accused is to be judged on the basis of the facts and
circunstances of the particular case. In any particular
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case the injuries found on the person of the accused being
serious in nature nay assune inportance in respect of the
genesi s and manner of occurrence alleged by the prosecution

In other case the injuries being superficial, by thenselves
may not affect the prosecution case; the version disclosed
by the prosecution having been proved by w tnesses who are
i ndependent, reliable and trustworthy, supported by the
circunst ances of that particular case, including the pronpt-
ness wth which the first information report was | odged on
behal f of the prosecution. But if the first information
report has not been |odged pronptly and there is no
reasonabl e explanation for the delay; the w tnesses who
support the version of the prosecution are not only inimca

but even their evidence is not consistent wth t he
ci rcunst ances found during the course of investigation, then
in that situation, injuries on the person of the accused
which are not very serious in nature assune inportance for
the purpose of consideration as to whether the defence of
the right of private defence pleaded by the accused should
be accepted.

It is well-known that accused pleading the right of private
def ence need not prove it beyond reasonabl e doubt. It is
enough if on the basis of the circumstances of a particular
case, applying the test of preponderance or probabilities
the version becones acceptable. There are not two paralle

versi ons before the Court, one on behal f of the prosecution
and other on behalf of the accused and the Court is required
to choose as to which of the two versions is  the correct
versi on of the occurrence. The burden placed on the accused
is discharged no sooner he creates a doubt in the mnd of
the Court and satisfies the Court that the version disclosed
by him in the facts and circunstances of that particular
case is nore probable. The onus of the accused wunder
section 105 of the Evidence Act has been exanmined by this
Court in the cases of Partap v. The State of U P., [1976] 2
SCC 798; Mdhan Singh v. State of Punjab, AIR 1975 SC 12161;
Seriyal Udayar v. State of Tam | Nadu, AIR 1987 SC 1289;
Vijayee Singh v. State of U P., [1990] 3 SCC 190 ‘and Buta
Singh v. State of Punjab, [1991] 2 SCC 612.

So far the present case is concerned the injuries found on
the person of the appellant are not serious in nature and
nmerely on the ground that prosecution has suppressed those
injuries, the appellant is not entitled to the acquittal-
But those injuries can certainly be taken into consideration
81

whi | e judgi ng whet her the defence version of the accused is
probabl e. The notive disclosed on behalf of the prosecution
for the occurrence is not acceptable. Even if it is assumed
that because of sone altercation 10/12 days before the /date
of occurrence, the appellant had decided to cause the nurder
of Jagdish then nmore injuries would have been caused on the
person of the victimby the appellant instead of an injury
1" x 1/2 x 1 3/4". The prosecution case regarding assault
by Ramesh with a knife on Chandrapal (PW2) has  been
di shelieved by the Trial Court as well as the H gh Court.
The delay in lodging the first information report by
Chandrapal (PW2) has not at all been explained. The
occurrence according to prosecution took place at 6.00 P.M
in the evening. The victimwhile being taken to Debai which
is at a distance of five kiloneters expired on the way.
Then why first information report was |odged at 11.30 P.M,
there is no explanation. On the other hand the appellant’s
case is that the occurrence did not take place at 6.00 P.M
in the evening but at later part in the night. That appears
to be nore probable. The appellant appeared before the
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Superi ntendent of Police, the next norning and di sclosed his
version of the occurrence on basis of which a case was
regi stered. H's injuries were al so exani ned only the next
nor ni ng. He also took a firmstand during his statement
under section 313 that he give a ballam blow when the
deceased and Chandrapal (PW?2) started assaulting him wth
lathies. Qut of the four injuries one was on the scapul a,
The doctor has not opined that they were nmanufactured or
self- inflicted. Those injuries, according to the doctor,
had been caused by a blunt weapon which is consistent wth
the defence version of the occurrence. The injury found on
the chest of the deceased is inconsistent wth the
prosecution case that appellant chased the deceased and then
gave a blow by knife. But it is consistent with the defence
version that soon the deceased and Chandrapal (PW2)
returned and started assaulting the appellant when the
appel l ant gave a ballamblow in the chest of the deceased.
I f the appell ant-had given the ballam bl ow whil e chasing the
deceased, ' in-that event it would have caused injury on the
back of the deceased.
The Hi gh Courthas not disbelieved "the version disclosed by
the appellant. The High Court on consideration of the
evi dence and the circunstances of the case has observed: -
"It s true that this respondent gave a
differentt time of the occurrence and his
version of the occurrence was al so
82
different and it has been disbelieved by the
| earned . Sessions Judge, obviously on cogent
grounds. ~But this cannot wash out the effect
of his clear stand all through that there was
a marpit between himand the informant and the
deceased in which he had wielded a spear on
them This part of this respondent’s | version
was clearly severable fromthe rest of his
version and it was not at all necessary that
if the | earned Sessions Judge disbelieved his
version regardi ng t he manner of the
occurrence, he was bound to rule out of
consi deration this admi ssion of the respondent
whi ch was clearly separate and severable from
the rest of his story."
The H gh Court has used a part of the statenment of the
appel l ant as an admission. According to us, that part  of
the statenment made by the accused under section 313 of the
Code cannot be wused as an adnission, supporting the
prosecution case. It is well-known that an adm ssion has to
be taken as a whole. It was not open to the H gh Court to
reject one part so far the aggression and assault hy the
prosecution party which according to the appellant preceded
giving of the ballamblow, and to accept only the lLater part
of the statenent that appellant gave a ballamblow, for the
purpose of convicting the appellant. In the case of
Hanumant Govi nd Nar gunadkar v. State of Madhya Pradesh, AR
1952 SC 343. it was said:-
"It is settled aw that an admi ssion nmade by a
person whether anmounting to a confession or
not cannot be split up and part of it wused
against him An adm ssion rmust be used either
as a whole or not at all.”
The Hi gh Court shoul d have taken the whol e statenent nmade by
the appellant as an adm ssion and then shoul d have exam ned
what shall be the effect thereof on the prosecution case.
According to wus, taking all facts and circunmstances into
consi deration the version of the accused of the occurrence
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appears to be probabl e and acceptabl e.

The next question is as to whether in the circunstances of
the case appellant could have caused the death of Jagdi sh.
Wil e accepting the plea of right of private defence it has
been said that if the right is available, while judging the
guesti on whet her the accused has exceeded such right, should
not be weighed in a golden scale. But the right of private
def ence

83

does not extend to infliction of nore harmthan is necessary
for the purpose of defence. Wen the appellant caused the
infjury with a ballam(spear) in the chest of the victim
which resulted in his death, certainly he exceeded his right
of private defence. Accordingly, the conviction of the
appel | ant under section 302 of the Penal Code is set aside.

But the appellant is convicted under section 304, Part-1,

and sentenced to rigorous inprisonnent for seven years which
according to us shall neet the ends of justice. The appea

is allowed inpart to the extent indicated above.

V.P.R Appeal all owed partly.
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