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HEADNOTE

In respect of a business which the appellant and the first
respondent were carrying on in partnership along with others
till Septenber 15,1942, the first respondent demanded that
the account should be made and the profit? divided between
the partners. Disputes arose when dividing the profits that
whereas the first respondent clained for hinmself alone the
amount due to himand the fourth respondent, the |latter
demanded that the said amount should be divided half ~and
hal f between them The first respondent then proceeded to
file a crimnal conplaint in the Magistrate’s court- against
the partners including the appellant in which “he alleged
that the accused persons hid conmitted offences under ss.
420, 465, 468 and 477 read with ss. 107 and 120-B of The
I ndian Penal Code. The charge levelled by the first
respondent was that the accounts of the partnership had been
fraudulently altered with a viewto showtest the fourth
respondent was entitled to share equally the profits wth
the first respondent. Process was issued on the conplaint
and the matter stood adjourned for hearing to Decenber
30,1943. On that date the first respondent and the accused
persons entered into an’ agreenent under which the dispute
between the appellant and others and the first respondent
was to be referred to a naned arbitrator on the first
respondent agreeing to withdraw his crimnal conplaint.
Accordingly after the conplaint was disnmissed on the first
respondent intimating to the Court that he had no evidence
to support his case, the agreenment signed by the parties was
handed over to the arbitrator. In due course, t he
arbitrator pronounced his award and the first respondent
took steps to have a decree passed in terns of the a-ward.
Thereupon the appellant filed an application wunder the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

provisions of the Arbitration Act, 1940, for setting aside
the award on the ground that the consideration for the
arbitration agreenent was unlawful as it was

688

the promse by the first respondent not to prosecute his
conplaint which involved a non-conpoundable offence and,
therefore, the agreenment was invalid under s.23 of the
I ndi an Contract Act, 1872.

Hel d, that the arbitration agreenment executed by the parties
on Decenber 30, 1943, was invalid under s. 23 of the Indian
Contract Act, 1872, because its considerati on was opposed to
public policy. Consequently the award could not be
enf or ced.

Bhowani pur Banking Corporation Ltd. v. Sreemati Durgesh
Nandini Dassi, A 1. R 1941 P. C 95, Kanini Kumar Basu &
Os. v. Birendra Nath Basu & Anr., L.R 57 I. A 117 and
Sudhi ndra Kumar v. Ganesh Chandra (1939)1 Cal. 241, relied
on.

JUDGVENT:

ClVIL APPELATE, JURI SDICTION : Civil Appeals Nos. 494 and 495
of 1957.
Appeal s fromthe Judgnent and decree dated March 5, 1954, of
the Oissa High Court in Mes. Appeals Nos. 25 and 26 of
1949.
A V. Viswanatha Sastri and T. V. B. Tatachari, for the
appel | ant .

M S. K Sastri for respondent No. 1.

1962 August 22. The Judgnent of the Court was delivered by
GAJENDRAGADKAR, J.- The short question which arises in these
two appeals is whether the Michalika~ (Agreenent of
Ref erence) which was executed by the appellant and the four
respondents in favour of Tanguda Narasi mhanmurty on the 30th
of Decenber, 1943, is invalid because its consideration was
opposed to public policy under s. 23 of the Indian /Contract
Act. Both the trial Court and the H gh Court of O'risa have
answered this question in the negative, and the  appell ant,
who has come to this Court with a certificate granted
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by the H gh Court under Art. 133 of the Constitution
contends that the said conclusion is contrary. to | aw

It appears that the appellant took a |ease of t he
Par| aki medi Samast hanam Rice and G| M1l for three “years
from 1941 to 1944 under a registered | ease-deed on-the 9th
December. 1940. The rent agreed to be paid was Rs. 7,000
per annum, For the working of the MII, the appellant . took
six partners with himand their shares in the partnership
were duly determined. The partnership carried on the work
of milling rice and extracting oil from ground-nuts.

The appel | ant al so carried on another business in paddy and
ground-nuts and in this business too he took as his partners
four out of his six partners in the business of mlling rice
and extracting oil fromground-nuts. Anpbngst these partners
was respondent No. |V. GQurunmurty Raju. Thi s latter
busssi ness was carried on for about 14 nonths until the end
of March, 1942. Two of the partners then retired from the
sai d busi ness and took away their shares in the Capital and
the profits. The remai ning.three partners continued the
business of the firm the appellant had As.0.7.3 share,
respondent No. 2 had 0.6.9 share and respondent No. 1 along
with respondent No. 4. had 0.2.0 share. Thus, t he
partnership, in fact, consisted of five partners respondents
1 and 4 being together entitled to a share of As. 0.2.0. The
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business of the partnership thus carried on by these
partners went on till the 15th Septenber, 1942. Respondent

No. 1 then demanded that the accounts should be nade and the
profits divided between the partners. As a result of this
demand, the-partnership wasstopped, accounts were made
and profits divided. The appell ant and respondent
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No. 2 took away their respective anounts, but respondent No.
1 claimed for hinmself alone the anbunt due to him and
respondent No. 4, whereas respondent No. 4 demanded that the
sai d anount shoul d be divided half and half between him and
respondent No. 1. That is how a dispute arose about the
share of respondent No. 1.

Respondent No. 1 then proceeded to file a crimnal conplaint
in the Court of the Joint Magistrate at Berhanpur against
si X persons, including the-appellant. In this conplaint he
al | eged that the six accused per sons had conmitted
of fences underss: 420, 465, 468 and 477 read with se. 107
and 120-B of the Indian Penal Code. The substance of the
charge thus levelled by respondent No. 1 was that the
accounts —of the partnership had been fraudulently altered
with a viewto show that respondent No. 4 was entitled to
share equally the profits with respondent No. 1. 1In these
proceedi ngs, respondent No. 1 obtained an attachnment of the
account - books of /the  two businesses carried on by the
appellant with his partners. This crimnal conplaint was
nunbered as Crimnal Case No. 139 of 1943, and after process
was i ssued on it and some prelimnary steps had been taken
it stood adjourned for hearing to Decenber 30,

1943.

On Decenber 30, 1943, respondent No. 1 and the accused
persons entered into an agreenment (Exbt. 1) as a result of
which the dispute between the appellant ~and others and
r espondent No. 1 was agreed to be referred to t he
arbitration of M. Mirty on the respondent No. 1 agreeing to
withdraw his crimnal conplaint. Accordingly, when the
crimnal case was called out for hearing on that date,
respondent No. 1 stated that he had no evidence to support
his case and so, the conplaint was dismssed; and the
arbitration paper signed by
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the parties was handed over to the arbitrator, M. Mirty.
That is how the inpugned arbitration. agreenent caneto be
passed between the parties and M. Mrty came to be
appoi nted an arbitrator.

The arbitrator then began his proceedings and after
recording evidence, he pronounced his award ex-parte on
Septenber 14, 1946, During the pendency of( the sai d
arbitration proceedings, the, appellant had applied to the
Subordi nate Judge at Berhampur for renoving the arbitrator
on the ground of his misconduct under ss, 5 and Il “of | the,
Arbitration Act (MJ.C. No. 34 of 1944). The | sai d.
application was dismssed. The appellant then preferred a
Revi siona.| Application against the order of the trial Judge
(Revision.Petition No. CR 78 of 1946), but the said
petition was al so di smssed” on March 26, 1949. Pending the
di sposal of the. said Revision Petition, the award was
pronounced on Septenber 14, 1946.

After the award was thus pronounced, respondent No. 1 made
an application to the Subordinate ;Judge at Berhampur on
Decenmber 10, 1946, (M J.C. No. 105 of 1946) under ss. 14 and
30 of the Arbitration Act for the filing of the award and
for passing a decree in terns thereof. The appellant filed
an application on January 14, 1947, in the same Court under
s. 33 of the Arbitration Act for setting aside the award
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(MJ.C. No. 8 of 1947). To both these applications, all the
parties to the Reference and the Arbitrator were inpleaded.
By his application, the appellant clainmed the setting aside
of the award on several grounds, one of which was that the
arbitration agreenent was invalid under s. 23 of the Indian
Cont r act Act . Both the Courts have rej ected this
contention. In the result, the application for setting
asi de of the award made by the appellant has been disnissed
and the application nmade by respondent No. 1 for passing a
decree in terns

692

of the award has been allowed. Both the Courts have also
consi dered and rejected the other contentions raised by the
appel l ant in support of his plea that the award was invalid;
but for the purpose of these appeals, it is unnecessary to
refer to he said findings, because we have cone to the
conlusion that theappellant is.right in contending hat the
arbitration agreenent i s invalid under s. 23 of the
I ndi an Contract Act-

Section 23 provides that every agreenent of which the object
or consideration is unlawful is void, and it |lays down that
the consideration of an agreement is lawful unless, inter
alia, it is opposedto public policy. Agreenent made by
parties for stifling prosecution are not enforced by Courts
on the ground that 'the consideration for such agreenents is
opposed to public policy. |If a person sets the machinery of
the Cimnal Lawinto action on the allegation that the
opponent has conmitted a non-conpoundabl e of fence and by the
use of this coercive crimnal process he conpels the
opponent to enter into an agreenent, that agreement woul d be
treated as invalid for the reason that its consideration is
opposed to public policy. Under the Indian Law, . of fences
are divided into three categories, sone -are conpoundable
bet ween the parties, sone are compoundable with the | eave of
the Court and sonme are non-conpoundable. In the present
case, it is comopn ground that anongst the offences  charged
by respondent No. 1 against the appellant and others were
i ncl uded non-conmpoundabl e of fences, and so, we are dealing
with a ease where, according to the appellant, ~a crimna

process was issued in respect of non-conmpoundabl e offences
and the wthdrawal of the crimnal proceedings was a
consi deration for the agreenent of reference to which the

appellant has put his signature. Whet her or not the
appel | ant
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proves his case, we will consider later; but the true |ega
position on this point is not in doubt. |If it is shown that
the consideration for the arbitration agreenment was. the
wi t hdr awal and the non-prosecution of t he crimna

conplaint, then the provisions of s. 23 of +the Indian
Contract Act would be attracted. The principle underlying
this provision is obvious. Once the machinery 'of the
Criminal Law is set into notion on the allegation that a
non- compoundabl e offence has been committed, it is for the
crimnal courts and crimnal courts alone to deal with that
al l egation and to deci de whether the offence alleged has in
fact been conmitted or not. The decision of this question
cannot either directly or indirectly be taken out of the
hands of crimnal courts and dealt with by private indi-
vidual s. When as a consideration for not proceeding with a
crimnal conplaint, an agreenent is made, in substance it
really neans that the conplainant has taken upon hinmself to
deal with his conplaint and on the bargai ning counter he has
used his non-prosecution of the conplaint as a consideration
for the agreement which his opponent has been induced or
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coerced to enter into. As Mikherjea, J.. has observed in
Sudhindra Kumar v. Ganesh Chandra(l) "no Court of law can
countenance or give effect an agreenent which attenpts to
take the admnistration of |aw out of the hands of the
judges and put in the hands of private individuals."
Therefore, it is clear that if the appellant proves that the
consideration for the arbitrati on agreenent was the prom se
by respondent No. 1 not to prosecute his conplaint, then the
sai d consi derati on woul d he opposed to public policy and the
agreement based on it would be invalid in | aw

In this connection. it would be relevant to refer to two
decisions of the Privy Council. in Bhowanipur Banking
Corporation Lid. v. Sreenati Durgesh Nandini Dasi(2) Lord
At ki n has observed

(1) [1939] | Cal. 241, 250. (2) A l.R 1941 P.C. 95.
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that to insist on reparation as a consideration for promse
to abandon crimnal proceedings is a, serious abuse of the
right ' of 'private prosecution. ~The citizen who proposes to
vi ndi cate the crinminal |aw nmust do so whol eheartedly in the
interests of justice, and nust not seek his own advantage.’
In” dealing with the question as to whether the consi-
deration for the agreenent is opposed to public policy or
not, it is inmterial that the debt in respect of which an
agreement is made /for the illegal consideration was real
nor is it necessary to prove that a crine in fact had been
conmitted. Al that is necessary to prove in such a case is
“"that each party should understand that the one is naking
his .’prom se in exchange or part exchange for the prom se
of the other not to prosecute or continue prosecuting”. In
that case, a nortgage bond was executed by the respondent as
"a part of the consideration for a pronise by the bank to
withdraw crimnal proceedings instituted by it against the
nortgagor’s husband, and it was held by the Privy | Counci
that the nortagage bond was invalid. “In dealing with the
guestion that the debt which was a consideration for the
nortgage bond was real, their Lordshi ps observed that the
exi stence of the debt made no difference at all because
whet her or not the debt was real, the nortgage had been
executed for a consideration which was opposed to public
policy and so, it becane illegal and void.

In Kamini Kumar Basu v. Virendra Nath Basu, (1), their
Lordships held that ,if it is an inplied termof a reference
to arbitration, and of an "ekrarnama pursuant to an award,
that a conplaint that a non-conpoundabl e offence under the
I ndi an Penal Code has been conmitted shall not be proceeded
with, the consideration is unlawful on the ground of public
policy, and the award and ekrarnama are,

(1) [1930] L.R 57 I.A 117.

695

therefore, unenforceable, and this would be so irrespective
of whether in |law a prosecution has been conmrenced or | not".
In that case, the crimnal case was withdrawn the day ‘after
the execution of the inpugned agreenent, but it appeared
that prior to the execution of the agreenent, there bad been
an understanding between the parties that they woul d
withdraw fromtheir respective crimnal cases. Sir Binod
Mtter who delivered the judgnment of the Board observed that
in such cases, it is unlikely that it would be expressly
stated in the ekrarnama that a part of its consideration was
an agreenent to settle the crimnal proceedings. it would,
however, be enough for the parties which inpeached the
validity of the agreement to give evidence from which the
i nference necessarily arises that part of the consideration
was unlawful. It is in the light of these decisions that we
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will have to consider the question as to whether the
appel  ant has succeeded in showing that the consideration
for the agreement of reference in the present case was the
wi t hdrawal and non-prosecution of the crimnal conplaint
filed by respondent No. 1.

We will first refer to the conplaint filed by respondent No.
1 against the appellant and others. In this conplaint it
was al l eged that all the accused persons conspired with each
other with intent to defraud respondent No. 1 of a half of
his 2 annas share in the partnership assets and altered the
account books of both the Rice and Gl MIls, and the joint
business in material parts by inserting the name of the 4th
respondent by the side of respondent No. 1's name in order
to nake it appear that the 4th respondent al so owned the two
annas share along with or jointly with respondent No. 1. It
is on the basis of this allegation that respondent No. 1
conpl ai ned that the accused persons 'including the appellant
bad comm tted offences under ss. 420, 465, 468 and 477
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read wth “sections 107 and 120-B. 1. P. C. It is conmon
ground that process was issued on this conmplaint and it
stood adj ourned for hearing to Decenber 30, 1943.

On Decenber 30, 1943, the arbitration agreenent was entered
into by the parties. This docunment " consists of eight
cl auses. It purported to authorise M. Miurty to determ ne
whet her 2 annas share bel onged excl usively to respondent No.
1 or jointly to respondents 1 and 4; and it also authorised
himto determ ne incidental and subsidiary issues in respect
of respondent No. 1's claimfor his share in the profits of
the partnership. Cause 5 of the agreenent  provided that
the arbitrator was to determine who and in what manner are
to bear the costs incurred by both the parties in. Crimna
Case No. 139 of 1943 on the file of Berhanpur 2nd Oficer’s
Court, according to justice and injustice. |In other words,
the arbitrator had to decide not,only the civil dispute
between the parties resulting from the claim nade by
respondent No. 1 to two annas share in the profits/ of the
partnership, but also to determine the dispute about the
expenses in the crimnal proceedings.

Let us now exam ne the evidence  which shows t he
ci rcunmst ances under which the arbitration agreenment cane to
be executed. M. Mirty who has been exam ned for respondent
No. 1 L stated that he did not suggest any term to be
enbodied in the fair draft and he could not say -at whose
instructions the draft was witten because it was witten in
his absence. Then he added that the parties gave the
Muchalika to himfirst and as he was returning with it, they
told himthat they would intinmate about the Michalika to the
Crimnal Court and lot himknow court’s orders thereon. He
al so pl eaded that he could not say if the 1st respondent had
any idea that after the Muchalika was given to him -he would
697

wi thdraw the case. The Michalika has been attested by two
wi t nesses both of whom have given evidence in this case.
Sitharanaswany is one of the two attesting witnesses. He
has stated that the parties had gathered at about 1 or 2 p.
m in the Court hall of the Sub-Collector’s Court where the
crimnal case was going to be heard. 1 he docunent was
executed to bring the crimnal case between the parties then
pending to a close. After the docunent was executed, the
crimnal case was got cancelled. The 1st r espondent
definitely stated that he would wthdraw the case and
accordingly he went to the crinminal court and got the case
di smi ssed. Thereafter, the original of the docunment was
handed over to the arbitrator. It is significant that this
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witness who has attested the docunent was one of the
wi tnesses called by respondent No. 1 in the crimnal case
filed by him against the appellant and others and in fact be
had conme to the criminal court to give evidence on that day.
To the same effect is the evidence of the other attesting
wi t ness Jayachandra Padhi. After the agreement was scribed
and duly executed, respondent No. 1 told the crimnal court
about his inability to prove his case and accordingly the
case was disnmissed. Then all the parties gathered on the
court verandah and the appellant handed over the fair copy
of the agreement to the arbitrator. According to this
wi tness, the reference was executed in order that respondent
No. 1 should withdraw the crimnal case and the arbitration
shoul d settle their dispute. This witness expressly stated
that the condition was that after the crinmnal case was
withdrawn, the reference was to be handed over to the
arbitrator.

The ot her wi tness exam ned by the appellant is Appa Rao. He
refers to the circunstances under which the arbitration
agreenment' was executed and adds that the appellant kept the
final draft with

698
hi mand handed it over to the arbitrator after the crimna
conplaint was dism ssed. It appears that Appa Rao was

confronted with his prior statement nade in the proceedings
started by the appellant to renove the arbitrator for
m sconduct . W wll have occasion to refer to this
statenment later on

The appel | ant has stated on oath- i n support of his case that
respondent No. 1 agreed to with-draw the crim nal case and
not to prosecute it an it was in consideration of that
prom se that hentered into the arbitration agreenent. In
hi s evi dence he has added that after the crimnal conplaint
was filed, the partnership books were seized and the ' joint
business did not continue. According to him M., Mirty
offered to effect a conpromse if a reference was nmde to
himand’ get the case withdrawn. (It was at that stage that
pl eaders of both the sides prepared the draft of the
agreenment. Then the wi tness has narrated how respondent No:
1 went to the court and stated that he was unable to prove
his case whereupon the conplaint was dismssed, ~ Then the
parties cane out and the agreenent was delivered over to M.
Murty. The evidence of this witness clearly shows that the
agreenment was executed by hi mbecause he was pronised that
the crimnal case would be taken out if he executed the
agreenent. That is the evidence adduced by the appellant in
support of his case that the consideration of the  agreenent
was the prom se of respondent No. 1 not to prosecute. his
case and that in fact the docunent was given over to the
arbitrator after the prom se was carried out by respondent
No. 1 and the crimnal case was di sm ssed.

Respondent No. 1 in his evidence has not nmade any
categorical statenent to the contrary. He has adnmitted the
circunst ances disclosed by the appellant and his w tnesses
as to the place
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where, the tinme when and the manner in which the agreenent
cane to be executed. He only stated that he could not say
whet her the talk of reference to the arbitrator in question
cropped up before or after the dism ssal of the case. He
admts that be pleaded his inability to prove his case in
the crimnal court and that the arbitrator then entered upon
arbitration.

It would thus be seen that the- evidence adduced by the
appel l ant is cogent, statisfactory and categorical, whereas
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the evidence of respondent No. 1 and of the arbitrator
examined by himis not categorical to the contary and at
best is anbi guous. Even according, to respondent No. 1 and
the arbitrator, the agreement was drafted wthin t he
prem ses of the crimnal court just before the crimnal case

was taken out. In other words, the place where the
agreenment was drafted and the tinme at which it was drafted,
are significant. It was known that the crimnal case would

be heard in the afternoon of December 30, 1943, and so, the
sequence of events clearly indicates that the parties
entered into an understandi ng, the essence of which was that
respondent No. 1 was to get the crimnal case dism ssed and
as a consideration for that, the appellant and the other
accused persons had to agree to refer their dispute to the
arbitration of M. Mrty. 1In this connection, it is very
significant that the final draft which was executed and
attested was handed over to the arbitrator after the
crimnal case was wi thdrawn. Therefore, the circunstances
attendi ng 't he execution of the docunent and the sequence of
events disclosed in the evidence clearly show that the
Prom se of respondent No. 1 to withdraw and not to prosecute
the crimnal case was a consideration for which the appel ant
and his friends entered into the arbitration agreenent.
This is not a case where-it can be reasonably said that the
wi thdrawal of the crimnal case nay have
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been a notive and not the consideration for the inpugned
transacti on.

Then again cl.5 of the agreement corroborates t he
appel lant’ s case that the withdrawal and non-prosecution of
the crimnal conplaint was a consideration for the

arbitration agreenent. That is why the _arbitrator was
authorised to decide as to who and in what manner  are to
bear the expenses incurred in crimnal  proceedings. The

intimate connection of the crimnal proceedings and their
withdrawal wth the arbitration agreement is thus clearly
est abl i shed. That is another factor which supports the
appel | ant’ s case.
It has, however, been urged by M. M S. K Sastri for
respondent No. 1 that the agreenent was entered into because
M. Mrty offered to ,settle the disputes between the
parties and the parties accepted his advice. It does appear
that M. Mirty had stood surety for the appellant in the
crimnal case for his due appearance in the crimnal court
whenever the case would be fixed for hearing and M. Sastri
relies on the statement made by the appellant that M. Mirty
offered to effect a conpromise if a reference was nmade to
hi m and get the case withdrawn. The argunment is that it was
at the suggestion of M. Mirty that the whole incident / took
place and so, there can be no scope for arguing that
respondent No. 1 promised to withdraw the crimnal case as a
consi deration for the execution of t he arbitration
agr eement . This argument cannot be accepted because M.
Murty hinmsel f doesnot admit that he offered to nedi ate and
parties thereupon accepted his advice. According toM.
Murty he was not present when the agreenent was witten and
he in fact does not, know who dictated the contents of the
agreenent . But apart fromthis consideration, even the
statement nmade by the appellant on which the argument is
f ounded shows that the proposa
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was clear-crimnal case had to be 'Wthdrawn a not to be
prosecuted and the agreenent of reference had to be nade.
These two steps were related to each other as cause and
effect, or one step was or consideration and the other was
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the acceptance of the proposal to enter into the arbitration
agreenent . Therefore, we do not see how it would be

possible to repel the appellant’s argunent that the consid-
eration for the arbitration 'agreenent was the promnise of
respondent No. 1 not to prosecute his crimnal conplaint.
It is true that both the trial Court and the Hi gh Court have
rejected the appellant’s contention and normally this Court
is reluctant to interfere with a concurrent finding nade on
an issue like this by both the courts below But in this
case, the, judgnent of the High Court shows that wunfor-
tunately the High Court has not considered the relevant
evi dence bearing on the point. |Its conclusion rests minly
on two considerations. It has criticised the appellant for
not having taken this point when the appellant applied for
the renoval of the arbitrator by his petition M J. C 34 of
1944, and so, the H gh Court took the view that the present
plea had been taken at a very belated stage. In our
opinion, this criticismis not well-founded. Whether or not
the appellant” could have taken this plea by anot her
proceedi ng under sonme provision of the Arbitration Act is a
different matter. But it would be erroneous to find fault
with the appellant for not taking this point in an
application made by himfor renoving the arbitrator on the
ground of his msconduct. |If the appellant sought the
renoval of the arbitrator on the ground of his m sconduct,
it would not have been relevant or material in that context
to allege that the arbitration agreenent itself was invalid.
In any case, the failure of the appellant to take this point
otherwise in an ’'earlier proceeding would
702
not justify the rejection of the point wthout ~considering
the nerits of the evidence led by the appellant in  support
of it. and that substantially is what the H gh Court has
purported to do in this
case,
The other consideration which seens to have influenced the
High Court proceeded fromthe fact that Appa Rao 'who has
been exam ned by the appellant in.the present proceedings
had stated in the proceedings which were taken by the
appel l ant by his application to renove the arbitrator that
after respondent No. 1 had deposed in the crimnal case, the
reference to the arbitration was nade,, and the H gh Court
apparently thought that this prior statement of Appa Rao is
so conpletely inconsistent with the present version set  up
by the appellant and his wi tnesses that it-should for that
reason alone be rejected. This view is obviously erroneous.
VWhat Appa Rao stated in the earlier proceedings is wholly
consistent wth his evidence in the present proceedi ngs as
well as the evidence given by the appellant and  his  other
Wi t nesses. The reference in law and in fact was nade ' only
when the arbitrati on agreenent duly executed was handed over
to the arbitrator and this happened after the crimnal case
was dismssed. That is the appellant’s version even  now
This is not inconsistent with the other part of the
appellant’s version which deals wth the negot i ati-ons
between the parties which preceded the drafting of the
arbitration agreenent, the preparation of the draft and its
final engrossment all of which took place before the
crimnal case was called out. Al the wtnesses of the
appel l ant have said that the draft was shown to the
arbitrator, but the final agreenment was given to his after
the crimnal case was dismssed. Thus, what the Hi gh Court
thought to be a serious inconsistency between the present
story deposed to by Appa Rao and his
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past statenent does not ampbunt to any inconsistency at all
It is to be regretted that the High Court did not exam ne
the rest of the evidence carefully before it came to the
concl usion that the appellant’s challenge to the validity of
t he arbitration agreement wunder s. 23 could not be
sustained. It is because of this infirmty in the judgnent
of the H gh Court that we thought it necessary to exam ne
the evidence ourselves. The said evidence, in our opinion
clearly supports the appellant’s case and so, it nust be
held that the arbitration agreenent executed by the parties
on Decenber 30, 1943, is invalid under s. 23 of the Indian
Contract Act, because .its consideration was opposed to
public policy.

The result is, the two appeals are allowed, the application
made by respondent No. 1 (M J. C 105 of 1946) for passing
a decree in terns - of the ‘award is dismssed and the
application nade by the appellant (M J. C. No. 8 of 1947)
for setting aside theaward is allowed. The appellant would
be entitled to his costs fromrespondent No. 1 throughout.
One set of hearing fees.

Appeal s all owed.

704




