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ACT:

Partial partition-1V/ other the father in exercise of
his right as "patria potestas"” or otherwise can effect a
partial partition 'between hinself and his mnor sons of
joint famly properties of a Hindu Joint Fam |y governed by
the Mtakshara School of H ndu LawIncone Tax Act, 1961
Section 171.

HEADNOTE:

The assessee is a Hi nd undivided Fanily consisting of
four nmenmbers, nanely, Sri  Apoorva Shantilal Shah, his wfe
Snt. Karuna and their mnor sons Chintan and Tejal. During
the assessment pertaining to the assessnment year 1975-76.
Shri Apoorva as a Karta of the H U F. nade an application to
the Incone Tax officer for recognising partial “partition
under S. 171 of the Incone Tax ‘Act, 1961 (hereinafter
referred to as the Act) claimng that two partial partitions
had taken place anongst the menbers of the said fanmily, one
on 24.12.1973 in respect of 200 shares of —CGujarat Stee
Tubes Ltd. and the other on 29.12.1973 in respect of 1?77
shares of the sane Conpany. The Incone Tax officer refused
to record themfor three reasons, nanely (i) the partitions
have not been made at the instance of the minor sons; (ii)
after making certain allocations in favour of the two m nor
sons. he remaining shares were not allotted in their
entirety to tho remaining third coparcener, normally Apoorva
separately or Apoorva and Sm. Karuna jointly describing
themas UP. and (iii) the distribution of shares had not
been nade equal ly either anpbngst the three menbers including
the two mnor sons or anongst the four menmbers of the U P
as Apoorva s wife Karuna also becane entitled to an equal
share on partition between the father and sons. The appea
preferred before the-Assistant Appellate Comm ssioner was
accepted. The further appeal, by Revenue to the |Incone Tax
Appel l ate Tribunal was allowed since the Tribunal was of the
opinion that the partial partitions in the instant case,
bei ngs outside the franmework at the Hi ndu Law coul d not be
recogni sed as valid for the purposes of Section 171 of the
Income Tax Act. Al the questions refferd to in the
reference under Section 256 (1) to the H gh Court were
answered agai nst the assessee. The High Court held that
under H ndu Law the father has no power or authority to
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effect any partial partition of joint famly properties
between hinself and this minor sons. Hence the appeal by
speci al | eave.

Al'l owi ng the appeal, the Court
493
N

HELD: 1.1. Partial Partition of the shares belonging to
the H ndu A undivided Fanily cannot be said to be bad either
under the H ndu Law or under the Indian Incone Tax Act. [514
H, 515 A]

1.2. Partial partition of properties brought about by
the father between hinmself and his mnor sons is valid and
bi nding under the Hndu Law. This right of the father to
effect a partial partition of joint famly properties
between hinself and his ninor sons, whether in exercise of
his superior right as father or in exercise of the right as
patria potestas has necessarily to be exercised bonafide by
the father and is subject to the right of the sons to
chal l enge the partition, if the partition is not fair and
just. [511 C E

1.3. -The right of the father to bring about the
di sruption of the joint famly properties in exercise of his
superior right, as father or of his rights as patria
potestas is recognised in ancient H ndu Law. [509 D E]

1.4. The stand taken by the H gh Court to the effect
that the proportion laid down by judicial decisions to the
effect that partial partition of a joint Hi ndu famly qua
some joint famly properties or qua some nmenbers of the
joint famly is permissible and valid in law, wll apply
only when partial partition is effected with the consent of
the nenbers of joint famly and cannot be extended to a case
when partial partition is sought to be brought by father in
exercise of his superior rights as father or his right as
patria potestas is incorrect. [509 F- H|

If the father in exercise of his superior right or of
his right as patria potestas in entitled |o bring about a
conplete disruption of the joint famly and to effect a
conplete partition of joint famly properties of a / Hi ndu
joint famly consisting of hinself and his mnor sons even
agai nst The wi shes of the minors and if partial partition be
perm ssible with the consent of sons.  when they  have al
becone major, the power or authority of the father to effect
the partition of properties cannot be limted only toa case
where the partition is total. Even if the test of consent is
to apply, the father as the natural guardi an of the m nor
sons will normally be in a position to give such consent and
it cannot be said as matter of universal application that in
all such cases of partition, partial or otherwi se, there is
bound to be a conflict of interest between the father and
his sons. |If the father does Dot act bonafide in the matter
when he effects partition of joint famly properties between
hinsel f and his mnor sons, whether wholly or partially the
sons on attaining majority may challenge the partition and
ask for appropriate reliefs including a proper partition. In
appropriate cases even during mnority the mnor sons
through a proper guardian nmay inpeach the validity of the
partition brought about by the father either in entirety of
the joint famly properties or only in respect of part
thereof, if the partition had been effected by the father to
the detriment of the mnor sons and to the prejudice of
their interest. [510 A-H

Charandas Hari das v. Conm ssioner of |ncone Tax, Bonbay
(1960) 39 I.T.R 202 (S.C.) Kalloonmal Tapeswari Prasad (HUF)
v. Conmissioner of Incone J. J Tax. Kanpur (1982)133 |.T.R
690 (S.C.) foll owed:
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1.5. The provisions of the Income Tax Act, 1961 before
the anendnent by Finance Act (No. 2 of 1980) also clearly
recogni se partial partition. The definition of partia
partition in Explanation (b) nakes it <clear that partia
partition as regards the persons constituting the Hi ndu
undivided family or as regards proper ties belonging to the
H ndu Undivided famly, or both, is recognised. [514 P-Q

2.1. A partial partition of any joint famly property
by the father between hinself and his sons does not becone
invalid on the ground that there has been Do equa
di stribution anmongst the co-sharers It is expected that the
father who seeks to bring about a partial partition of joint
famly properties wll act. bonafide in the interest of the
joint famly and its nmenbers bearing in mind in particular
the interest of the mnor sons. |If, however, any such
partial revision causes any prejudice to any of the mnor
sons and if any  mnor son feels aggrieved by any such
partial partition, ~he can always challenge the validity of
such partial partition in an appropriate proceedi ng and the
validity of such partial partition will necessarily have to
be adjudicated upon in the proceeding on a proper
consi deration of all the facts and circunstances of the case
till such partial partition has been held to be invalid by
any conpetent court, the partial partition nust he held to
be valid. [515 D F]

2.2. It is not open to the Incone-tax Authorities to
consider a partial partition to be “invalid on the ground
that shares have not = been equally divided and to refuse to
recogni se the same. It is undoubtedly open to the lncone-tax
of ficer before recognizing the partition to cone to a
conclusion on proper enquiry whether the partition is
genuine or not. If the Inconme-tax officer on enquiry cones
toa finding that the partition is shamor fictitious, he
will be perfectly within his right to refuse to recognise
the same. [515 F-(Q

2.3. In the instant case, there is no finding that the
partial partition is shamor fictitious or that the partia
partition is not a genuine one and has not been acted upon
As there is no finding that the partial partition is sham or
fictitious or not a genuine one, on enquiries made by the
I ncome-tax officer, and as the partial partition is
otherwi se valid under the Hi ndu Law, the partial partition
has necessarily to be recogni sed under the provisions of S.
171 of the Income-Tax Act and the assessnment nust be
necessarily rmade on the basis that there is partia
partition of the said shares. [515 H,. 516 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. | 35 of
1982

Appeal by Special leave fromthe Judgnent and order
dated the 9th July, 1981 of the Gujarat Hi gh Court in Incone
Tax Reference No. 28 of 1980.

P, H. Parekh, Harish Salva and Gatutam Philip for the
Appel | ant .
495

S C Manchanda Anil Dev Singh and Mss A. Subhashi ni
for the Respondent.

The Judgrment of the Court was delivered by

AMARENDRA NATH SEN, J. The principal question for
decision 5 in this appeal by Special Leave is whether the
father in exercise of his right as Patria Potestas or
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ot herwi se can effect a partial partition between hinself and
his minor sons of joint famly properties of a Hi ndu joint
fam |y governed by the Mtakshara School of Hi ndu Law.

The assessee, a Hindu wundivided famly (hereinafter
referred to as H UF.), which consists of four nenbers,
nanely, (1) Shri Apoorva Shantilal Shah, 2) his wife Snt
Karuna and their mnor sons (3) Chintan and 4) Tejal, is the
appel | ant before wus. The nenbers of the H U F. are governed
by the Mtakshara School of H ndu Law. The D assessnent year
in question is the year 1975-76. During the assessnent
pertaining to the assessment year under consideration, Shr
Apoorva who is the father of the m nor sons and husband of
Smt. Karuna and the Karta of the H U F. nade an application
to the Incone Tax officer for recognising partial partition
under S. 171 of the _Incone Tax Act, 1961 (hereinafter
referred to as the Act), clainming that two partia
partitions bad taken place anobngst the nenbers of the said
famly, one on 24.12.1973 in respect of 200 shares of
Guj arat Steel ~ Tubes Ltd. and the other on 29.12.1973 in
respect of 1777 shares of the same conpany.

On enquiry the Incone-Tax officer (hereinafter for the

sake of brevity referred to as 1.T.0) found that the
partial partitions had been enbodied in nenoranda of
agreements of partition.  The 1.T O however, refused to

record that there 'had been a partial partition of joint
famly properties, as he was of the view that partia

partitions in question could not be recognised inasmuch as
the remaining shares, after making certain ‘allocations in
favour of the two 'minor sons were not allotted in their
entirety to the remaining third coparcener, nanely, Shr

Apoorva separately or to Shri Apoorva and his wife Karuna
jointly, describing themas nenbers of the HUF. The I.T.QO
further held that the said partitions did not purport to
have been nmade at the distance of the  minor children, as
this course would require the approval of the Court but the
same had been purported to
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have been nmde at the instance of Shri Apoorva. The |I.T.QO
hinted in the order that the distribution of the shares had
not been nade equally either anongst the three nenbers
including the two minor sons or anongst the four nmenbers of
the H U P., as Apoorva' s wife Karuna al so became entitled to
an equal share on partition between the father and the sons.

Against the order of the |I.T.O the assessee H U F
presented an appeal before t he Appell ate Assi'st ant
Commi ssioner (hereinafter referred to as A A C. for the sake
of brevity). The AA C. allowed the appeal and held that
there had been genuine partial partitions between the
coparceners in respect of the said shares. The A A C  held
that it was not necessary to obtain court’s sanction even in
a case where sone of the parties to the partition were
mnors. As regards the print that the distribution of
sharehol di ng had not been nade on equal basis, the A..A C
taking into consideration sone earlier partitions, cane to
the’ conclusion that the distribution had been equally nade.
The A.A.C. further observed that even if the distribution
had not been nmade on equal basis that would not affect the
validity-of the partitions in question and the m nor sons,
if they felt aggrieved in this regard, could on attai nment
of majority seek to avoid the said partitions.

Aggrieved by the order of the A A C., the Revenue went
up in appeal to the Inconme-Tax Appellate Tribunal (referred
to as tribunal hereinafter for the sake of brevity) to
challenge the A A . Cs recognition of the said partitions.
The Tribunal held for reasons recorded in the order that
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partial partitions in the instant case were outside the
framework of the Hindu Law and as such they could not be
recogni sed as valid for the purposes of S. 171 of the Act.
In that viewof the matter the Tribunal set aside the
A.A.Cs order and restored the order of the I.T.QO

Under S. 256 (1) of the Act, the Tribunal referred the
foll owing question to the Hi gh Court: -

(1) Whether on the facts and in the circunstances
of the-case, the Tribunal was right in holding that
Shri Apoorva Shantilal could not hinself have given
consent on behalf of his mnor sons to the partitions
proposed by himin his individual capacity as father ?
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(2) Whether on the facts and in the circunstances
of A the case, the Tribunal was right in holding that
the partial partitions were outside the framework of
H ndu Law ?

(3) Whether ~on the facts and in the circunstances
of the case, the Tribunal was right in holding that the
partial partitions could not be recognized as valid for
the purpose - of section 171 ~of the Incone-tax Act,
1961 ?

(4) Wether on the facts and circunstances of the
case, the Tribunal was right in holding that partia
partitions made by a Hi ndu father  in exercise of his
patria potestas cannot be recorded as a valid
partitions under section 171 of the Inconme-tax Act,
1961 ?

(5) Whether  on the facts and in the circumnstances
of the case, the Tribunal was right in holding that the
partial partition di d- not amount to a famly
arrangenent in which the father acted as a natura
guardi an of the two minors sons after he had exercised
his patria potestas ?

(6) Whether the I ncone-tax Departnent ;9 conpetent
to chall enge the exercise of patria potestas by a Hi ndu
father in respect of coparcenery property, nmaking a
partial 1 partition ?

For reasons recorded in the judgnent the H gh  Court
answered all the questions in the affirmtive and agai nst
the assessee. The High Court in its judgnent has held that
the father under the H ndu Law has no power or authority to
effect any partial partition of Joint famly properties
between hinself and his nminor sons. The H gh Court ~has
observed that apart fromthe decision of the Madhya Pradesh
H gh Court in the case of Conmi ssioner of |Income-tax v. Seth
Copal das H. U.F (1) there was no decision of any court on the
point. The Hi gh Court also considered other decisions and
books and C treatises on Hndu Law. The Hi gh Court held
that on a consideration of the authorities, the follow ng
propositions were established :-

1. Fromthe stand point of ancient H ndu Law, what
was recognised was only a partition in respect of al
the
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properties of the H U F., upon disruption of the status

of HUF. regardless of whether the properties were

actually divided by nmetes and bounds or whether these
were there after (after disruption of joint status)
hel d as tenants-in common.

2. Partial partitionin the sense of division in
respect of part of the assets while continuing the
status of HUF in respect of rest of the assets was not
known to the ancient H ndu Law and was not recogni sed
by anci ent H ndu Law
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3. Partial Partition in the sense of division of
sone of the properties whilst continuing the status of
HUF in respect of other itens of property originally
bel onging to the HUP came to be recognised only later
on by evol ution of custom and by judge-nmade | aw.

4. Such a partial partition was so recogni sed only
if it was nmade by consent of all the coparceners. In
ot her words, partial partitions in respect of only sone
items of property whilst continuing the status of HUF
in respect of rest of the itenms of property could be
effected only wth the consent of all the coparceners.
VWen there was a disruption of the status of the HUF
only one or nore of the coparceners could not insist
for division of some itens of the property wthout
effecting division in respect of all the itens of
properties except by consent of all the coparceners.

5. Tn respect-of ajoint famly consisting of a
father and his® sons, the traditional H ndu Law
recogni sed the right of ~a father in his capacity as
patria protestas to exercise his extraordinary power to
di srupt the status of HUF and to divide his sons inter
se without their consent” subject to the rider that
"all’ assets of the HUF were subjected to partition

6. The aforesaid extra ordinary power is subject
to the qualification that he gives to his sons an equa
share and division is not unfair ~ (vide Qupte’s Hindu
Law 2nd Edn., Page 259). "The ~Power of the father to
sever the sons.inter seis a survival of the patria
pot estas and nay be exercised

by him w thout the consent of his sons’ .. "Again, in
all A cases his power nust be exercised by hi mbonafide
and in accordance with law, the division nmust not be
unfair and the allotnment nust be ~equal. He nust give
his sons equal share w th hinself "

7. There is nothing in (1) either ancient H ndu
Law or (2) customary or judge-nmade | aw which authorises
the father in exercise of his extraordinary power to
effect a partial partition of HUF consisting of hinself
and his minor sons by dividing sone itens of properties
whil st continuing the joint status in respect of the
rest of the properties. C

The Hi gh Court observed: -

"The validity of the aforesaid propositions  is
i ncapabl e of being disputed and has not been disputed.
What has been contended on behalf of the assessee is
that whilst there is no express provisionin so many
words, either in the ancient H ndu texts or Judge-made
law, that the power of a Hndu father to effect
partition of a HUF consisting of himself and his sons
i ncluding m nor sons in exercise of his power as patria
protestas extends even to partition in respect of only
some items of property it is required to be inferred by
inmplication. In other words, it is argued that though
there is no express reference to the power to effect
that partial partition in the sense of division of sone
items of property while continuing the status of HUF in
respect of the rest and though such power is not
recognised in terns, it follows as a necessary
corollary.™
The High Court noted that this contention has been

negatived by the Madhya Pradesh High Court in the case of
Gopal das (supra) and the Hi gh Court for reasons recorded in
“"the judgnent rejected this contention. The Hi gh Court
further held that the transaction in question was in any
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event invalid in the facts and in the circunstances of this
case.
Aggrieved by the judgnent of the H gh Court, the

assessee with special Ileave granted by this Court has
preferred this appeal
500

In this appeal before us, two nmmin contentions have
been urged on behalf of the appellant. The first contention
urged is that the Hi gh Court went wong in holding that the
father cannot effect any valid partial partition between
hi nsel f and his mnor sons of joint famly property
bel onging to H ndu undivided famly consisting of hinself,
his wife and minor sons who are governed by the Mtakashra
School of Hindu Law. The other contention raised is that the
H gh Court erred in comngto the conclusion that in the
facts and circunstances of this case, the partial partitions
were invalid.

M. Desai learned counsel appearing on behalf of the
appel | ant 'has advanced the fol lowing argunents.

1. According to the Mtaksbara School of Hi ndu Law, the
father has a power to divide -ancestral property anmong his
sons and the partition made by himis binding on his sons
provided that the power is exercised bonafide and in
accordance with |aw which regulates and restricts it in the
interests of his sons. This power on the part of the father
is recognised in text books on Hindu  Law and has been
accepted in a number of decisions beginning with the case of
Kondaswam v. Doraisany Ayyar. (1)

2. A father in any such case of ancestral property has
the power to separate fromall or fromeven some of his sons
remaining joint with the other sons or leaving them to
continue as a joint famly with each other. The consent of
the sons is not necessary for the exercise of that power
whet her they are mnmajors or mnors. In this connection
reference is made to para 323 of Hi ndu Law by D.F. Milla and
para 458 at p. 559 of Mayne's Hindu Law (11 the Edn.).

Para 323 of Miulla’s Hindu Law, 11th Edn. at page 443
and 444 reads as foll ows: -

"The father of a joint famly has the power to
divide the famly property at any nonment during his
life, provided he gives his sons equal shares wth
hinmsel f, and if he does so, the effect in lawis not
only a separation of the father fromthe sons, but a
separation of the sons inter se. The consent of the
sons is not necessary for the exercise
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of that power. But a grandfather has no power to bring

A about a separation anong the grandsons. The right of

a father to sever sons inter se is a part of the patria

potestas still recognised by the Hi ndu Law. "

Para 458 of Mayne’'s Hindu Law and Usage, 11th Edn. at
p. 559 and 560 reads as follows: -

"Partition may be either total or partial. A
partition may be partial either as regards the persons
making it or the property divided.

It is open to the nenbers of a joint famly to
sever in interest in respect of a part of the joint
estate while retaining their status of a joint famly
and holding the rest as the properties of an undivided
famly

Any one coparcener may separate fromthe others.
but no coparcener except the father or grandfathers,
can conpel the others to beconme separate anongst
thenselves. A father nay separate fromall or from sone
of his sons, remaining joint with the other sons or
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| eaving them to continue a joint famly wth each

other. A separation between coparceners, for instance,

bet ween two brothers, does neither necessarily nor even
ordinarily involve a separation between either of the
coparceners and his own sons "

3. So extensive and wide is this patriarchal power of
the father that it has been recogni sed even in cases where
all the sons were ninors or an only son was a lunatic.
Reference is nmde to the decision of the Bonbay H gh Court
in the case of Bapu Hanmbira Patil v. Shankar Bahu Patil, (1)
and to the decision of the Madras Hi gh Court in the case of
Venkat aswara Pattar v. K. Mankayamal . (2)

4. S. 171 of the ‘Income-tax Act, 1971 and S. 25A of
the earlier Acc have been all along accepted as nmachinery
provisions and not charging sections. In the earlier Act
though there was no express reference to partial partitions,
the preferable view expressed in deci -
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sions under that Act was that if there was a partia
partition of an asset of the family or an asset of the
fam ly was divided and a partnership was constituted and the
famly continued joint as regards other properties, the
assessment on the basis of undivided H ndu famly woul d be
confined to the incone of the properties so remaining
undi vi ded and the/income of the property partitioned woul d
be excl uded from the conputation of ‘the income for
assessment. It was only inconme received fromthe properties
not partitioned that would be considered to be the incone of
the joint famly. Reliance has been placed on the decision
in the case of Charandas Haridas v. C |.T. Bonbay. (1)

5. This power of the father has been described as his
“superior power" or "peculiar power" or "patria potestas".
There is neither principle nor authority for the proposition
that the exercise of this independent and extensive power of
the father even in the context of mnor sons could not take
intoits purviewthe |esser power to partition only sone of
the famly properties without disrupting the status of the
nenbers of the joint famly as regards other properties even
when it is a genuine exercise of the |[|esser power. At no
time was there recognised any limtation or inhibition on
the power of the father, though of course the partition
effected by himhad to be fair and equitable. There i's no
text of H ndu Law which prohibits partial partition whether
as to person or as to property.

6. The decision of the Privy Council in the case of
Appovi er v. Ram Subba Aiyan,(2) when it speaks of partia
partition of the joint famly by agreenent of the coparcener
cannot possibly be read as restricting the patriarchal and
superior power of the father to effect division of the
entire joint famly properties and to exclude operation in
case of exercise of the lesser right of division of only
sone of the fam |y properties.

M. Manchanda | earned counsel appearing on behalf of
the department, has advanced the follow ng argunents:
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1. Under ancient Hndu Law, partial partition was
unknown. Severence of status disrupted the famly. The joint
famly need not necessarily have any property. If it bas
property, then its separation is only an incidence of the
severence of status.

2. Partial partition is judge nade | aw and the earli est
case where this was nooted was in 1846 in the case of Rewn
Prashad v. Radha Beeby. (1) This was followed in Appovier’s
case (supra) and then in certain decisions of Indian Courts.
Reference is also made to paragraph 458 of Mayne’'s Book on
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H ndu Law and Usage for contending that agreenent between
the parties is a sine qua non

3. The powers of patria potestas are confined nainly to
the power to sever the status of the joint fanmly as-a
whol e.  Judge. made law which has recognised partia
partition has attenpted to extend the ancient, feuda
archaic patriarchal powers of patria potestas to joint
famlies so as to include the power of partial partition
with the consent of the parties. There could be no
justification for now extending it, particularly as the
legislature itself, as per the Finance Act (2) 1980 w. e.f.
1,4.80 has de-recognised partial partition altogether. Sub-
section (9) has been added to S. 171 of the Act and by this
provision partial partition of a HUF effected after 31.12.78
will be de-recognised for inconme-tax purposes and this sub-
section has been incorporated with the object of curbing the
creation of nmultiple HUF by naking partial partitions. Were
a HUF is taxed in the status of HUF it will continue to be
taxed as such-unless there has been a total partition of the
fam |y properties by nmetes -and bounds and an order to that
effect is recorded by I.T.O

4. The powers of —patria potestas of a father have
al ways been wunderstood to be restricted and linited to a
conplete and whole partition. This power can only be
exercised with regardto the entire property, provided the
property is divided equally and fairly by the father

W nmay observe that in course of the hearing, reference
was made to a nunber of decisions of various courts by the
| earned counsel for the parties.
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We shall now proceed to consider the decisions which
appear to us to leave a material bearing on the question
involved in the appeal. W shall first refer to the decision
of this Court in the case of Charandas Haridas (supra). This
deci si on which appears to have clear bearing on the question
and which considers an earlier -decision of the Privy
Council, does not appear to have been cited before 'the Hi gh
Court. The nmaterial facts of this case may be briefly
not ed; -

Charandas Haridas was the Karta of a H ndu undivided
famly consisting of his wfe, Shantaben, three sons and
hinself. He was a partner in six nmanaging agency firnms in
six mlls In previous years the inconme received by himas
partner in these Managi ng Agenci es was bei ng assessed as the
i ncome of the Hi ndu undivided famly. On Decenber 11, 1945,
Charandas Haridas acting for his three mnor sons and
hinself and Shantaben his wfe, entered into an ora
agreement for partial partition. By that agreenent Charandas
Hari das gave one pie share to his daughter Pratibha in the
nmanagi ng agency conmission from two of the six ~nanaging
agencies held by the famly. The bal ance together -with the
other shares in the other managi ng agencies was divided in
five equal shares between Charandas Haridas, his wfe and
sons. This agreenent was to come into effect from 1st
January, 1946 which was the begi nning of afresh accounting
year. On 11lth Septenber, 1946 Charandas Haridas acting for
hi nsel f and his mnor sons and Shantaben executed a
menor andum of partial partition in which the above facts
were recited, the document purporting to be a record of what
had taken place orally earlier. In the assessment year 1947-
48 and 1948-49, Charandas Haridas clainmed that the incone
should no longer be treated as incone of Hindu undivided
famly but as separate incone of the divided nmenbers. The
Income-tax officer declined to treat the incone as any but
of the H ndu undivided famly, and assessed the inconme as
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before. An appeal to the Appellate Assistant Conm ssioner
was unsuccessful and the matter was taken to the |ncone-tax
Appel late Tribunal. The Tribunal held that by the docunent
in question, the division, if any, was of the income and not
of the assets fromwhich the income was derived inasmuch as
"the agreements of the managi ng agency with the nmanaged com
panies did not undergo any chaoge whatever as a result of
the alleged partition." The Tribunal, therefore, held that
the arrangenent to share the receipts fromthis source of
i ncome was not bi nding on
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the departnment, if the assets thensel ves continued to remain
joint. A It further held that the docunment was "a farce"
and did not save the famly from assessment as Hindu
undi vided famly. The follow ng question as directed by the
Hi gh Court on the application of Charandas Haridas was
referred to the H gh Court.:

"Whether there were materials to justify the
finding of the Tribunal that the incone in the share of
the com mi ssion agency of the mlls was the incone of
t he Hindu undivi ded famly ?"

The High Court held that though the finding given by
the Appellate Tribunal could not be construed as a finding
that the docunent was not genui ne, the nethod adopted by the
famly to partition the assets was insufficient to bring
about the results intended by it. According to the High
Court the Tribunal was right in holding that the docunent
was ineffective and' though the -income night have been
purported to be divided and mght, in fact, “have been so
di vided, the source of _income still remained undivided as
bel onging to the H ndu undivided famly.~ The Hgh Court
accordi ngly answered the question in the affirnmative holding
that there were materials before the Tribunal to enable the
Tribunal to reach the conclusion-that “in so far as these
i ncone- bearing assets were concerned, they still belonged to
the H ndu wundivided famly. The assessee Charandas Hari das
filed an appeal in this Court with special |eave granted by
this Court. This Court-allowed the appeal. At page 207, this
Court referred to the follow ng observations of the Privy
Council in Appovier v. Rama Subba Aiyan (supra).

"Not hi ng can express nmere definitely a conversion
of the tenancy, and wth that conversion a change of
the status of the famly quoad this property. The
produce is no longer to be brought to the common chest,
as representing the incone of an undivided property,
but the proceeds are to be enjoyed in six -distinct
equal shares by the nenbers of the famly, who are
thenceforth to becone entitled to those definite
shares. "

Thereafter this Court proceeded to hold at page 208: -
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“In our opinion, here there are three different
branches of Jlaw to notice. There is the law of
partnership, which takes no account of H ndu undivided
famly. There is also the Hindu Law which permits a
partition of the family and also a partial partition
bi nding upon the famly. There is then the incone-tax
 aw, under which a particular income may be treated as
the incone of the H ndu undivided famly or as the
income of the separated nenbers enjoying separate
shares by partition. The fact of a partition in the
H ndu Law may have no effect wupon the position of
partner, in so far as the law of partnership is
concerned, but it has full effect upon the fanmily in so
far as the Hindu Law is concerned. Just as the fact of
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Commi
at p.

a karta becoming a partner does not introduce the
nmenber of the undivided famly into the partnership

the division of the fam |y does not change the position
of the partner vis-a-vis the other partner or partners.
The Income-tax |aw before the partition takes note,
factually, of the position of the karta, and assessee
not him qua partner but as representing the Hi ndu
undivided famly. In doing so, the Incone-tax |aw | ooks
not to the provisions of the Partner ship Act, but to
the provisions of Hi ndu Law Wen once the fanily has
di srupted, the position under the partnership continues
as before, but the position under - the Hndu Law
changes. There is then no H ndu undivided famly as a
unit of assessnent in_ point of fact, and the incone
whi ch accrues cannot be said to be of a H ndu undivided
famly. There is nothing in the Indian Incone-tax |aw
or the | aw of “partnership which prevents the menbers of
aHndu joint famly fromdividing any asset. Such
division-nust,  of course,” be effective so as to bind
the ‘menbers; but Hi ndu |aw does not further require
that property nmust in every case be partitioned by
nmetes and bounds, if separate enjoynment can ot herwi se
be secured according to the shares of the menbers. For
an asset of this kind, there was no other npde of
partition open to the parties if they wished to retain
the property and yet held it not ‘jointly but in
severalty, and the |law does contenplate that a person
shoul d do the inpossible. Indeed, the result would have
been the same, even if the dividing nenbers had said in
so many words that they had partitioned

the assets, because in so far as the firm were
concerned, A the step would have been' " wholly
i nconsequential . "

This Court further observed at p. 209:-

"No doubt, there were nmany nodes of partition
whi ch m ght have been adopted; but the question renains
that if the family desired to partition these assets
only and no nore, could they have acted in sone other
manner to achieve the sane result ? No answer to the
guestion was attenpted; It is, therefore, manifest that
the famly took the fullest nmeasure possible for
dividing the joint interest into separate interests.
There is no suggestion here that this division was a
nere pretence nor has the Appellate Tribunal given such
a finding. The docunent was fully effective between the
menbers of the famly, and there was actually no H ndu
undivided famly in respect of these particular
assets.”

In the case of Kalloomal Tapeswari Prasad (HUF) V.
ssi oner of Incone-tax, Kanpur(l), this Court observed
702: -

"Under Hi ndu Law partition may be either total or
partial. A partial partition may be as regards persons
who are nenbers of the famly or as regards properties
which belong to it. Were there has been a partition
it is presuned that it was total one both as to the
parties and property but when there is a partition
bet ween brothers, there is no presunption that there
has been partition between one of them and his
descendents. It is, however, open to a party who
alleges that the partition has been partial either as
to persons or as to property, to establish-it. The
deci sion on that question depends on proof of what the
parties intended-whether they intended the partition to
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be partial either as to persons or as to properties or

as to both. Wien there is partial partition as to

property, the famly ceases to be undivided as regards

properties in respect of which such partition has taken

pl ace but continues to be undivided with regard to the
508

remaining famly property. After such partial partition

the right of inheritance and alienation differ

according as to property in question belongs to the
menbers in their divided or undivided capacity.

Partition can be brought about, (1) by a father during

his life time between hinmself and his sons by dividing

equal |y anongst them (2) by agreenent, or (3) by a

suit or arbitration.”

These two decisions of  this Court <clearly state that
partial Partition under H ndu Law is perm ssible.

W may nention that in the case of Mti Lal Shyam
Sunder v.  Commissioner of Income-tax, UP.(l) a division
Bench of /'the  Allahabad Hi gh Court also recognised the
validity 'of = partial partition. RS Pathak, J. (as his
Lordshi p then —was) who spoke for the Bench held for reasons
stated in the judgnent ~that the tribunal was in error in
hol ding that there was no valid partial partition in |aw on
1st July, 1961.

It may be noted “that in the case of Charandas Hari das
(supra) decided by this Court and inthe case of Mtila
Sham Sunder (supra) decided by the Allahabad H gh Court to
whi ch we have just referred, all the sons were ninor

W have earlier quoted the relevant passages on the
subject from Milla s Hndu Lawand from Mayne's H ndu Law
and Usage. W may now qoute the follow ng observations
appearing at p. 18 in ’'Mtacshare  and Daya-Bhaga- Two
Treati ses on the Hi ndu Law of Inheritance translated by HT.
Col ebr ooke, Esqg.,’” in Ch. I, sec. I (2):-

"When a father wishes to make a partition, he may
at his pleasure separate. his-children from hinself,
whet her one. two or nobre sons".

In "H story of Dharanshastra’ by Shri P.V. Kane (second
Edition, 1973) Vol. |1l at p. 592, it has been stated:-

"The Manager is <called Karta in-nodern tines
though the snritis and digests enploy words |ike
Kutumbin (Yaj I1. 45), Ghin, G hapali, Prabhupa Kat.
543) and not Karta. He has special powers of
di sposition (by nortgage,
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sale or gift) of fanmly property in a season of

di stress (for debts), for the purposes and benefit of

the famly (maintenance, education and narriages of

nmenbers and other dependents) and particularly for
religious purposes (Sradhas and the like). The father
has the same powers as nmanager and certain other
speci al powers, which no other coparcener has. The
father can separate his sons from hinmself and  also
among thenselves if he so desires, even if they do not

desire to separate (Yaj. Il. 114)".

There are observations nore or less to the sinilar
effect in the other comentaries on H ndu Law by other
| earned authors. W do not, therefore, consider it necessary
to refer to the cooments of the other |earned authors placed
before us in course of the hearing of the appeal

The various commentaries on Hindu Law by the various
learned 1 authors go to indicate that ancient H ndu Law
speaks of conplete severance of joint famly and partition
of joint famly properties and does not nention partia
partition either wth regard to the joint famly properties
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or with regard to sone of the nenbers of the joint famly.
The right of the father to bring about the disruption of the
joint fam |y properties in exercise of his superior right as
father or of his rights as patria potestas is recongnised in
anci ent H ndu Law.

It is, however, well settled by judicial decisions that
partial partition of a joint Hndu famly qua sone joint
fam |y properties or qua sone nenbers of the joint famly is
perm ssible and valid in | aw. The H gh Court appears to have
accepted this position but the H gh Court then proceeds to
hold that the proposition laid dowm by judicial decisions
with regard to partial partition wll apply only when
partial partition is effected with the consent of the
nenbers of the joint famly and cannot be extended to a case
where partial partition is sought to be brought about by
father in exercise of his superior rights as father or his
right, as patria potestas. On an anxious and carefu
consi deration of the matter we are unable to agree with the
vi ew expressed by the H gh Court.
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If the father in execise of his superior right or of
his right. as patria potestas is entitled to bring about a
conplete disruption of the joint famly and to effect a
conplete partition ‘of joint famly properties of a Hindu
famly consisting of hinmself and his m nor sons even agai nst
the wishes of the mnors and if partial partition be
perm ssible with the consent of sons when they have al
becomre major, we see no reason to limt ‘the power or
authority of tho father to effect” the partition only to a
case where the partition is total. The superior right or the
right of patria potestas which a father enjoys 'is always
expected to be exercised in the best interest of the nmenbers
of the family and nore particularly  his mnor sons. The
father, undoubtedly, enjoys the right to bring about a
conplete disruption of the joint famly consisting of
hinself and his mnor sons and to effect a conplete
partition of The joint famly properties even against the
will of the minor sons. It is also now recognised that
partial partition of joint fam |y properties is permssible.
When father can bring about a conplete partition of joint
fam ly properties between hinself and his nminor sons even
against the wll of the mnor sons and when partia
partition under the Hi ndu Law is now accepted and recogni sed
as valid by judicial decisions, we fail to appreciate on
what |ogical grounds it can be said that the father who can
bring about a conplete partition of the joint™ famly
properties between hinmself and his minor sons will not be
entitled to effect a partial partition of ‘joint famly
properties between hinmself and his m nor sons if the father
inthe interest of the joint fanmly and its nenbers feels
that partial partition of the properties will be in-the best
interest of the joint fanily and its nenbers including the
m nor sons. Even if the test of consent is to apply, the
father as the natural guardian of the mnor sons wll
normally be in a position to give such consent and it cannot
be said as a matter of wuniversal application that in al
such cases of partition, partial or otherwise, there is
bound to be a conflict of interest between the father and
his sons. If the father does not act bona fide in the matter
when he effects partition of joint famly properties between
hi nsel f and his m nor sons, whether wholly or partially, the
sons on attaining majority may challenge the partition and
ask for appropriate reliefs including a proper partition. In
appropriate cases even during mnority, the ninor sons
through d proper guardian may inpeach the validity of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 17

partition brought about by the father either in entirety of
the joint famly properties or only in respect of part
thereof, if the partition had been effected by the father to
the detrinent of the minor sons and to the prejudice of
their interests.
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W nay point out that in the case of Charandas Hari das
to which we have earlier referred and in which this Court
recogni sed the wvalidity of partial partition brought about
by the father of some joint family properties, the sons were
all mnors. Also in the case of Mdtilal Shanmsunder earlier
gquoted, where the Allahabad H gh Court recognised the
validity of partial partition brought about by the father
bet ween hinsel f and his sons, all the sons were m nors.

The decision of this Court in the case of Charandas
Haridas and the observations . of this Court in the case of
Kal | oomal Tapeswari~ Prasad (supra) which we have earlier
quoted, in our opinion, clinch the decision of the question

We nust, ~therefore, hold "that partial partition of
properties brought about by the father between hinmself and
his m nor- _sons cannot be said to be‘invalid under the Hindu
Law and must be held to bevalid and binding. W wish to
make it clear that this right of the father to effect a
partial partition of joint famly properties between hinself
and his mnor sons, whether in exercise of his superior
right as father or /in exercise of the right as patria
potestas has necessarily to be exercised bona fide by the
father and is subject to the right of the sons to chall enge
the partition if the partition is not fair and just.

S. 171 of the Income-tax Act, 1971 provides as follows:

(1) A Hndu famly hitherto assessed as wundivided
shall be deenmed for the purposes of this Act to
continue to be a Hindu undivided famly, except where
and in as far as a finding of partition has been given
under this section in respect of the H ndu undivided
famly

(2) Where, at the tinme of nmking an assessnent
under sec. 143 or section 144, it is clainmed by or on
behal f of any nenber of Hondu fanmly assessed as
undi vided that a partition, whether total or partial
has taken place anbng the nenbers of such family, the
I ncome I ncome-tax of ficer shall make an enquiry
thereinto after giving notice of the enquiry to all the
nmenbers of the famly.
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(3) On the conpletion of the enquiry, the Incone
tax officer shall record a finding as to whether there
has been a total or partial partition of the joint
famly property, and, if there has been such a
partition the date on which it has taken pl ace.

(4) Were a finding of total or partial “partition
has been recorded by Income tax officer under this
section, and the partition took place during the
previ ous year -

(a) the total inconme of the joint famly in respect of
the period up to the date of partition shall be
assessed as if no partition had taken place; and

(b) each nmenber or group of menbers shall, in addition
to any tax for which he or it may be separately
Iiable and notwi thstanding anything contained in
clause (2) of section 10, be jointly and severally
liable for the tax on the income so assessed.

(5) Were a finding of total or partial partition
has been recorded by the Inconme tax officer under this
section, and the partition took place after the expiry
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of the previous year, the total incone of the previous
year of the joint famly shall be assessed at as if no
partition had taken place; and the provisions of clause
(b) of sub-section (4) shall, so far as may be, apply
to the case

(6) Notwi thstanding anything contained in this
section if the Incone-tax officer finds, after
conpletion of the assessment of a H ndu undivided
famly that the famly has al ready effected a
partition, whether total or partial the Incone-tax
of ficer shall proceed to recover the tax from every
person who was a nmenber of the famly before the
partition, and every such person shall be jointly and
severally liable for the tax on the incone so assessed:

(7) For the purposes of this section, the several
liability of any nmenber or group of menbers thereunder
shal | be computed according to the portion of the joint
famly property allotted to himor it at the partition
whet her total or partial.

(8) The provisions of thi's section shall, so far
as may be apply inrelation to the Ievy and collection
of any penalty, interest, fine or other sumin respect
of any period up to the date of the partition, whether
total or partial of a Hndu undivided famly as they
apply in relation to the |l evy and collection of tax in
respect of any such period.

Expl anation: In this section.-

(a) "partition" neans-

(i) where the property admts of a physica
division, a physical di vi si on of t he
property, but —a physical division of the
i ncome without « a physical division of the
property producing  the income shall not be
deened to be a partition; or

(ii) where the property does not admt of a
physi cal division then such division as the
property admits of, but a nere sevence  of
status shall not be deemed to be a partition

(b) "partial partition" means a partition which
is parti al as regards t he per sons
constituting the Hindu undivided fanmily, or
the properties bel onging to t he Hi ndu
undi vided fam ly, or both.

It may be noted that the follow ng further provision

was included in the said section as sub-section (9) by the
Fi nance (No. 2) Act, 1980 w. e. f. 1st April, 1980 :- G
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(9) Notwithstanding anything contained  in the
foregoing provisions of this section, where a partia
partition has taken place after the 31st day of
Decenber, 1978 anong the menbers of a H ndu undivided
famly hitherto assessed as undi vi ded: -

(a) no claim that such partial partition has
taken place shall be inquired into under sub-
section (2) and no finding shall be recorded
under sub-section (3) that such partia
partition had taken place and any finding
recorded under sub-section (3) to that effect
whet her before or after the 18th day of June,
1980 being the date of introduction of the
Fi nance (No 2) Bill 1980, shall be null and
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voi d;

(b) such famly shall continue to be |liable to be
assessed under this Act as if no such partia
partition had taken pl ace;

(c) each nenber or group of nenmbers of such
famly imrediately bef ore such partia
partition and the famly, shall be jointly
and severally Iliable for any tax, penalty,
interest, fine or other sum payable under
this Act by the family in respect of any
peri od whether before or after such partia

partition;
(d) the several liability of any nenber or group
of nenbers aforesaid shall be conputed

according to the portion of the joint famly
property allotted to him or it at such
partial partition:

and the provisions of this Act shall apply accordingly.

Thi s 'sub-section (9) was not in existence at the
rel evant time and has no retrospective operation and it is
of no material consequence in deciding the present case.

The af oresai d provisions-of the Inconme-tax Act, as they
stood at the mterial time, clearly recognise partia
partition. The defi ni ti on of parti al partition in
expl anation (b) nekes it clear that partial partition as
regards the persons constituting the Hindu undivided famly
or as regards properties belonging to the H ndu undivided
famly, or both, is recognised.

In the present case, the partial partition of the
shares belonging to the H ndu undivided famly cannot,
therefore, be said to
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be bad either under the H ndu Law or under -the Indian |ncone
tax Act. We nust, therefore, hold that the H gh Court went
wong in deciding that partial partition of the joint famly
properties of the Hindu joint famly by the father was
invalid and could not be recognised under the |ncone-tax
Act. The subsequent anmendnent. ~of section 171 by the
i nclusion of sub-section (9) does not require any
consi deration as the said, sub-section was not in existence
in the relevant assessnent year and is only operative from
1st April, 1980.

The other question which falls for determnation is
whet her the partition can be said to be bad at the tine of
the partition there was no equal division of the shares by
the father anongst hinmself and his minor sons and a part of
the share holding had not been distributed to the father or
to the father and nother jointly. W may point out that the
A A C. has found that at the time of division of the shares,
the shares had been distributed equally taking into
consi deration the shares which had earlier been distributed
amongst the parties. In our opinion, a partial partition of
any joint famly property by the father between hinself and
his sons does not become invalid on the ground that there
has been no equal distribution anongst the co-sharers. It is
expected that the father who seeks to bring about a partia
partition of joint famly properties will act bonafide in
the interest of the joint famly and 13 its nmenbers, bearing
inmnd in particular the interests of the mnor sons. If
however, any such partial partition causes any prejudice to
any of the mnor sons and if any mnor son feels aggrieved
by any such partial partition, he can always chall enge the
validity of such partial partition in an appropriate
proceedi ng and the wvalidity of such partition wll
necessarily have to be adjudi cated upon in the proceedi ng on
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a proper consideration of all the facts and circunstances of
the case. Till such partial partition has been held to be
invalid by any conpetent court, the partial partition nust
be held to be wvalid. It is not open to the Incone-tax
Authorities to consider a partial partition to be invalid on
tho ground that shares have not been equally divided and to
refuse to recognise the sane. It is undoubtedly open to the
I ncome-tax officer before recognising the partition to cone
to a conclusion on proper enquiry whether tho partition is
genuine or not. If the Income-tax officer on enquiry cones
to a finding that the partition is shamor fictious, he wll
be perfectly wthin his right to refuse to recognise the
sanme. In the instant case, there is no finding that the
partial partition is sham or
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fictitious or that the partial partition is not a genuine
one and has not been acted upon. As there is no finding that
the partial partitionis shamor fictitious or not a genuine
one, on enquiries made by the Inconme-tax officer, and as the
partial partition is otherwise valid under the H ndu Law,
the partial partition has necessarily to be recogni sed under
the provisions of S. 171 of ~ the Incone-tax Act and the
assessnment nust be necessarily made on the basis that there
is Partial partition of the said shares.

In the result, the appeal succeeds. The judgnment and
order of the High Court are hereby set aside. The partia
partition is held to be valid and the Income-tax Oficer is
directed to recognise the sane and to proceed to nake the
assessment on the basis that there has been a partia
partition of the said shares between the parties. 1In the
facts and circunstances of this case, we do not propose to
nake any order as to costs.

S R Appeal al | owed.
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