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ACT:

I ncome-tax Act, 1922, s. 26A-Wether I.T.O should register
if section and the rules are complied wth-Wether |[|.T.0
can go behind partnership deed-Section 2(9)-Definition of
"person’ including Hndu Undivided Famly-If could be

i mported into Partnership Act, 1932.

Partnership Act, 1932, s. 4-Partners, who can be-Associ ati on
of Persons if 'person’ within neaning of section

H ndu undivided fanmly-1f can enter into partnership wth
ot hers.

HEADNOTE

A firmconsisted of 18 partners. The partnership deed did
not show that any of the partners joined the -deed as
representatives of their Hi ndu Undivided Famlies. The firm
applied for registration under s. 26A of the Income-Tax Act,
1922. The incone-tax Oficer, the Appellate Assistant
Conmi ssi oner and the Tribunal were of the opinion that sone
partners of the firmhaving entered into the partnership as
representatives of their respective Hi ndu undi vi ded
famlies, in view of section 4(3) of the Conpanies  Act,
1913, the adult menbers of these famlies should be  taken
into consideration for determ ning whether or not the 'tota
nunber of partners exceeded twenty. On that basis they
arrived at the conclusion that the firmhad nore than 20
partners and the sanme having not been registered ‘as a
conpany under the Conpanies Act, the partnership was un-
I awf ul . The High Court answered a reference nmade to it _in
favour of the revenue. |In the appeal to this Court it was
contended; (i) Section 4(3) of the Conpanies Act, 1913
proceeded on the erroneous inpression that a joint Hindu
Famly can enter into a partnership which in law it cannot
as it has no legal personality; (ii) it was not open to the
I ncome Tax O ficer to go behind the deed for the purpose of
registration under s. 26A and (iii) if the application, for
registration conplied with the requirenments of that section
and the rules made thereunder, it was not open to the Income
Tax Oficer to refuse to register. Allow ng the appeal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

HELD : (i) It is only partnership constituted according to
the provisions of the partnership Act that can be consi dered
as partnership under the Act. Under the Partnership Act

only "persons" can join as partners. An associ ation of
persons is not a person wthin the neaning of t hat
expression in the Partnership Act. The definition of
"Person" in the Income Tax Act including wthin the

definition H ndu Undivided Famly is intended for |evying
i ncome-tax and other cognate matters and cannot be inported
into the Partnership Act, the provisions of which alone are
relevant for finding as to who could join as partners. A
H ndu undivided fam |y cannot as such enter into a contact
of Partnership with another person or persons. The concept
of a Hindu undivided family joining a partnership presents
considerable difficulty. 1t is a fleeting body and such a
partnership is likely to have a precarious. existence.
Therefore, the assunption in s:. 4(3) of the Conpanies Act,
1913, that a HnduJoint Famly can be a partner in a
partnershi'p appear& to be based on an erroneous view of the
law. [241 H 242 G H|

238

Senaji Kapurchand V. Pannaj i Devichand, A1.R 1930 P.C
300, Dulichand Laxm narayana v. Conm ssioner of incone-tax
Nagpur, 29 I.T.R 535 and Conmm ssioner of Income-tax West
Bengal v. Kalu Babu Lal" Chand, (1959) 37 I.T.R 23, referred
to.

Lal a Lachman Das v. Comm ssioner of |nconme Tax, 74 |.A 277,
di stingui shed’

(ii) For the purpose of finding out as to who are al
partners of a firm one has only to | ook to, the partnership
deed and not to go behind it. It is well settled that when a
co-parcener, even when he is the Karta, enters into
partnership with others the partnership that is created is a
contractual partnership; that partnership is not between the
famly and the other partners,- it is a partnership between
the coparcener individually and his other partners. [244 B-
d

P. K. P. S. Pichappa Chettiar  v. Chokalingam Pillai
Al.R 1934 P.C. 192, Kshetra Mohan- Sannyasi Char an
Sadhukhan v. Commr. of Excess Profits Tax, —West ~ Bengal
(1953) 24 |I.T.R 488, Firm Bhagat Ram Mbhan Lal V.
Conmi ssi oner of Excess Profits Tax, Nagpur and And. (1956)
29 |.T.R 521 and Conmi ssioner of |ncone-tax, Bonbay City v.
Nandl al Gandal al, (1960) 40 I.T.R 1, referred to.

(iii) The I ncome-tax O ficer has no, power to reject an
application for registration under s. 26. A if the provisions
of the section and the rules framed thereunder are conplied
wi t h. The jurisdiction of the Incone-tax Oficer is
confined to ascertaining two facts, nanely, (1) whether the
application for registration is in confornmity with the rules
franmed under the Act and (2) whether the firmshown in the
docunent % as a bogus one or had no |l egal existence. It is
not open to the Inconme-tax O ficer to go behind the deed and
find out for the purpose of registration whether  the,
partners nentioned in the deed have joined the partnership
in their own right or as representing others. In the
present cast the application nade for registration conplies
with the requirenents of the section and the rules franed
thereunder. Hence the partnership nmust be held to have been
validly forned as law did not at the relevant tinme prohibit
anyone, otherw se conpetent to contract fromentering into a

contract of partnership even though the beneficial interest
in his share may vest in others. [246 A-B, 247 E-F]
Conmi ssi oner of Incone-tax, Madras v. Sivakashi Mat ch

Exporting Co. (1954) 53 1.T.R 204 and Commi ssioner of
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I ncome-Tax G@ujarat v. ,l. Abdul Rahimand Co., (1965) 55
I.T.R 651, referred to

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 2200, 2200A
and 2200B of 1968.
Appeal s fromthe judgnent and order dated Novenber 30, 1967
of, the Allahabad Hi gh Court in Income-tax Reference No. 366
of 1963.
M C. Chagla and P. N. Tiwari, for the appellant (in al
the appeal s).
B. Sen, G L. Sharnia and R N Sachthey, for the
respondent (in all the appeals).
239
The, judgnent of the Court was delivered by
Hegde J.-In these appeals by certificate the question that
falls for decision is whether oil the facts and in the
ci rcunst ances of the case registration under s. 26(A) of the
Indian Income Tax Act, 1922 (to be hereinafter referred to
as the act) was rightly refused to the appellant firmon the
ground that the partnership in question violated t he
provisions of s. 4 of the Indian Conpanies Act, 1913.
The authorities under the Act as well as the High Court of
Al | ahabad have answered that question in the affirmative.
The assessee chal | enges that concl usion.
The above appeals relate to different assessnent years of
the sane assessee, the rel evant assessment years being 1952-
53, 1953-54 and 1954-55. In all these years-the lncome Tax
Oficer had refused to register the appellant firmunder s.
26A.
Al the partnership deeds are, we are told, sinmlar in
terns. W have before us the deed executed on July 7, 1950.
It shows that the firm consists of 18 partners. Ex facie
that deed does not show that any of ‘the partners had joined
the deed as representatives of their Hi ndu Undi vi ded
Fam lies. Fromthe tenor of the docunment, they appear to be
partners in their own right. The I'ncone Tax Oficer, the
Appel | ate Assi stant Comm ssioner and the Tribunal have cone
to the conclusion that sone of them had |joined the
partnership as Kartas of their respective Hndu Undivided
Famlies. Al the authorities under the Act as well as the
Hi gh Court have opined that the partnership in question is
not lawful in view of s. 4(3) of the Indian Conpanies  Act,
1913. The nmaterial portion of that provision reads
(4). (1)....
(2) No company, association or | partnership
consisting of nore than twenty persons - shal
be forned for the purpose of carrying on any
other business that has for its object the

acqui sition of gain by the conpany,
associ ation or partnership or by t he
i ndi vi dual nenbers thereof, unless it is

regi stered as a conpany under this Act, or is
fornmed in pursuance of an Act of Parlianent of
the United Kingdom or sone other |ndian | aw or
Royal Charter or Letters Patent.

(3) This section shall not apply to a joint
famly carrying on joint famly trade or
busi ness and where two or nore such joint
famlies forma partnership, in conputing the
nunber of persons for the purpose of this
section, minor menbers of such famlies shal
be excl uded.
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(4) Every nenber of a conpany, association
or partnership carrying on busi ness in
contravention of this section shal | be
personally liable for all liabilities incurred
i n such busi ness.
(5) e
The I ncome Tax O ficer, the Appellate Assistant Commi ssioner
as well as the Tribunal were of the opinion that sone

partners of the assessee firm having entered into the
partnership as representatives of their respective Hi ndu
Undivided Fanmilies, the adult menbers of those famlies
should be taken into consideration for determ ning whether
or not the total nunber of partners exceeded twenty. On
that basis they have arrived at the conclusion that the firm
has nore than twenty partners and the sane having not been
regi stered as a conpany under the Conpani es Act, nor having
formed ~7in pursuance of an Act of Parlianment of the United
Ki ngdom or sone other Indian | aw or Royal Charter or Letters
Patent, it must be held to be an unlawful partnership. Wen
the question formulated earlier was referred to the High
Court under s. 66(1) of the Act, it was heard by Jagdish
Sahai and Beg, JJ. Jagdish Sahai J. was of the opinion that

the partnership in question was not lawful. Beg J. differed
from him and answered the question in favour of the
assessee. |In view of this difference of opinion, the natter

was referred to Takru J. He agreed with Jagdish Sahai J. By
a mjority the question referred to the Hgh Court was
answered in favour of the revenue. ~Hence these appeals.

M. Chagl a appearing on behal f-of the assessee urged that no
Hindu joint famly as such can Join a partnership and it is

now wel |l settled that when a karta of Hindu Undivided Fam |y
joins a firmas a partner even if he contributes his share
from out of the famly funds, the other nmenbers of his
famly do not ipso facto 'become partners of that firm So
far as the partnership is concerned, he is the only  partner
though he may be accountable to the nmenbers of his fanmly as
regards the profits earned. According to the |earned
counsel, for the purpose of working out the rights and
liabilities of the partners inter se one cannot go behind
the partnership deed. Proceeding further he urged that _in
consi deri ng whet her a partnership shoul d be registered under
s. 26A or not, the Incone-tax Oficer has nerely to see,
whether the requirenents of s. 26A of the Act and the
rel evant rules are conmplied with or not. He is not entitled
to investigate into the question as to who are beneficially
interested in the partnership. According to him if the
requirements of s. 26A and the relevant rules are conplied
with, the Incone-tax Oficer is bound to register the
part nership. The counsel urged that the second linb of s.
4(3) of the Indian Conpanies Act, 1913, proceeds on the
erroneous i npression that

241

a joint Hndu famly can enter into a partnership, which in
law it cannot as it has no |legal personality.

M. B. Sen, |learned counsel for the departnment did not
contest the position that when a karta or a nenber of a
H ndu Joint fanily joins a partnership the other menmbers of
his famly do not become partners ipso facto. But according
to him it is open to the department to go behind the
partnership deed and find out whether the individual who has
joined as a partner has joined in his own right or as a
representative of any other body. H s contention was that
in viewof s. 4(3) of the Indian Conpanies Act, 1913, once
the Income-tax Oficer conmes to the conclusion that one of
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the partners of afirmis a representative of a joint
famly, he nust deemthat the adult nenbers of that famly
are also partners of that firmand on that 'basis find out
whet her the total number of partners exceed twenty. |If they
exceed twenty he cannot register the partnership, as such a
partnership contravenes s. 4 (2) of the Indian Comnpanies
Act, 1913,
Section 2 (6B) of the Act provides that the expression
"firm, partner’ and 'partnership’ in the Act have the sane
nmeani ng respectively as in the Indian Partnership Act, 1932.
Secti on 4 of the Partnership Act, 1932
prescri bes
"Partnership" is the relation between persons
who have agreed to share the profits of a
busi ness ~carried on by all or any of them
acting for all.
Per sons who have entered into partnership with
one another are called individually 'partners"
and collectively "a firm' and the nane under
which their business is carried onis called
the "firmname’.
In view of the aforenentioned provision only "persons" can
join as partners. Section 2(42) of the General C auses Act
says a "Person" shall include any conpany or association or
body of individuals whether incorporation or not. But this
definition applies when there is nothing repugnant in the
subject or context. After exam ningthe provisions of the
Partnership Act, the Privy Council in Senaldi Kapurchand v.
Pannaj i Devi chand( 1) - and this Court in Dul i chand
Laxm narayana v. Conmm ssioner of Inconme Tax, Nagpur(2)
have held that an association of persons is not a person
within the neaning of that expressionin the Partnership
Act, It is true that s. 2(9) of the Act says that unless the
context otherw se requires "person® includes H ndu Undivi ded

Fam |y, This definition cannot be inported into t he
Partnership Act, the provisions of which alone are relevant
for finding as to who could join as partners. It is only

partnership constituted according to
(1) A I.R 1930 P.C 300.
(2) 29, I.T.R 535.
242
the provisions of the Partnership Act that can be considered
as partnerships under the Act. The definition of ' person
inthe Act is intended for the purpose of |evying incone-tax
and for other cognhate matters.
On the basis of certain observations of the Judicia
Conmittee in Lala Lachman Das v. Conmi ssioner ~of Income
Tax(1l), it Was contended on behal f of the departnent that a
joint Hondu famly can enter into a partnershinp. Those
observations have to be read in the context in which they
were nmade. The department in that case had requested the
tribunal to refer the question "can there 'be a partnership
within the neaning of s. 2 sub-s. 6(B) of the Indian Income-
tax Act, 1922 between a H ndu Undivided Fam |y as such  _on
the one part and one of its undivided nenbers in his indi-
vidual capacity on the other part." But that question was
ultimately not referred as being unnecessary on the facts of
the case. But the follow ng observations of the Judicia
Conmittee in its judgnment are rel evant
"It is unnecessary to consider in this case
the question relating to the validity of a
partnership between a H ndu Undivided famly
as such of the one part and one of its
undi vided nmenbers in his individual capacity
of the other. Wth reference to the latter
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kind of partnership there seens to be sone
authority favouring the view that such a
partnership cannot exist under the rules. of
Hi ndu |aw but their Lordships do not propose
to deal with that question in this case."
In that case the partnership was between the karta of a
joint Hndu famly and an undi vi ded nmenber of that famly.
Hence the observations in the judgment that the Hindu
Undivided fanmily was a partner has really reference to the
karta who was a partner as representing the family. In
Conmi ssi oner of Income-tax,, West Bengal v. Kalu Babu La
Chand(2), this Court observed that it is now well settled
that H ndu Undivided Fam |y cannot as such enter into a
contract of partnership with another person or persons.

, Several other decisions have taken the same view No
deci sion taking a contrary view was’ brought to our notice.
The concept of ~a Hndu Undivided Famly j oi ni ng a
partnership presents  considerable difficulty. A  Hindu
Undivided Family is a fleeting body. Its composition
changes by births, deaths, narriages and divorces. Such a
partnership is likely to have a precarious existence. The

assunption in S. 4(3) of the Conpanies’ Act, 1913 that a
H ndu Joint fanmily can be a partner in a partnership appears
to be based on an erroneous view of the |aw

(1) 74. 1.A 277. (2) (1959) 37, I.T.R 23

243

The next question is whether when a deed of partnership does
not on the face of it show that any H ndu Undivided Famly
has joined the partnership, is it open to the Incone-tax
Oficer to behind the deed and find out for the purpose of
regi stration under s. 26A whet her the ostensible partner
is the representative of someone el se.

The Judicial Committee in P. K P. S. Pichappa Chettiar and
Os. v. ChokalingamPillai and Ors. (1) ruled that where a
managi ng menber of a joint famly enters into a partnership
with a stranger, the other menbers of the famly do not ipso
facto becone partners in the business so as to clothe them
with all the rights and obligations of a partner as defined
by Contract Act. |In such a case the fanmly as a unit does
not become a partner but daily such of its nenmbers-- as in
fact enter into contractual relationship with the stranger-:
In Kshetra Mhan-Sannyasi Charan Sadhukhan —v. Commr.  of
Excess Profits Tax, West Bengal, (1) this Court laid down
that a Hindu Undivided Fanmily is included in the expression
"person, as defined in the Indian Income-tax Act but it is
not a juristic person for all purposes; when two kartas of
Hi ndu Undivided Fanmilies. enter into a part nereship
agreenment, the partnership though popularly known as._ one
bet ween two Hi ndu Undivided Famlies in the eye of the /| aw,
it is a partnership between the two kartas and the /other
nenbers of the fanmlies do not ipso facto becone “partners;
there is, however, nothing to prevent the individual nenbers
of one Hndu Undivided Famly from entering into a
partnership wth the individual nenbers of another Hindu
Undivided Family and in such a case it: is a partnership
bet ween t he i ndi vi dual nmenbers and it is whol |'y
i nappropriate to describe such a partnership as one between
two Hi ndu Undivided Families.

In Firm Bhagat Ram Mohan Lal v. Comm ssioner of Excess
Profits- Tax, Nagpur and anr.(3), this Court ruled that when
the karta of a joint famly enters’ into a partnership with
the stranger, the nenbers of the famly do not ipso facto
becone partners in that firm They have no right to take
part in its nmanagenment or to sue for its dissolution. The
creditors of the firmwould no doubt be entitled to proceed
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against the joint famly assets including the shares of the
non- Partner co-parceners for realisation of their debts.
But that is because under the Hi ndu law, the karta has. the
right when properly carrying on business to pledge the H
credit of the joint famly to the extent of its assets, and
not because the junior nenbers becone partners in the
busi ness. The liability

(1) AIl.R 1934, P.C 192. (3) (1956) 29, I.T.R 521
(2)(1953) 24, |. T. R 488.

244

of the latter arises by reason’” of their status as
coparceners and not by reason of any contract of partnership
by them

In Conmi ssioner of Incone-tax, Bonbay City v. Nandla
Gandal al (1), this Court agai n observed that the position in
H ndu law with 'regard to a coparcener, even when he is the
karta entering into partnership with others in carrying on a
business is well settled. The partnership that is created
is a ' contractual ~partnership and is governed by the
provisions ~of the Indian Partnership Act, 1932. The
partnership is not between the famly and the ot her
partners; it is a partnership between the _coparcener
individually and his other partners. The coparcener is
undoubtedly accountable to the famly for the i ncome
received, but the partnership is exclusively one between the
contracti ng nenbers, /including the individual coparcener and
the strangers. On the death of ~the coparcener, t he
surviving menbers of the famly cannot claimto continue as
partners with the others or institute a suit for dissolution
of partnership; nor can the stranger partners sue them as
partners for the coparcener’s share of the | oss.  Therefore,
so far as the partnership is concerned, both under
partnership law and under Hndu law, the control and
managenent is in the hands of the individual coparcener who
is the partner, and not in the famly.

In Comm ssioner of Income-tax, Madras v. Bagyal akshm' and
Co. Udamal pet (2), this Court observed that contract of
partnership has no concern with. the obligation of the
partners to others in respect of their shares of profit in
t he part nership. it only regulates the rights and
liabilities of the partners. A partner may be the karta of
a joint Hndu famly, he may be a trustee, he may enter into
sub-partnership with others, he nay under an agreenent
express or inplied, be the representative of a group  of
persons; he nmay be a benanmidar for another. 1In all~ such
cases he occupies a dual position qua the partnership, he
functions in his personal capacity; qua the third parties in
his representative capacity; third parties, whomone of the
partner represents, cannot enforce their rights against’' the
ot her partners nor can the other partners do so against the
said third parties. Their right is only to a share in the
profits of their partner-representative in accordance wth
law or in accordance with the terns of the agreenment, as
the case may be. The law of partnership and Hi ndu |aw
function in different fields. A divided nmenber or some  of
the divided nmenbers of the erstwhile joint famly can
certainly enter into a partnership, with third parties under
some arrangenment anong the menbers of the divided famly.
Their shares in the partnership depend on the terms of the
partnership; the shares of the nenbers of the divided

(1) (1960) 40 I.T.R 1.

(2) [1962] 2 S.C R 22.

245

famly in the interest of their representative in the
partnershi p depend upon the terns of the partition deed.
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From these decisions it follows that for the purpose of
finding, out as to who are all partners of. a firm one has
only to look to the partnership deed and not to go behind
it.
Anot her contention urged by M. Chagla was that the scope of
the enquiry | under s. 26Ais a limted one; if the
application made for registration conplies with the
requirenents of that section and the rul es franed
thereunder., then it is not open to the incone-tax Oficer
to refuse to register the firm Section 26A says
(1) Appl i cation may be made to t he
I ncome7tax officer on behalf of any firm
constituted under an instrument of partnership
speci fying the individual shares of t he
partners,  for registration for the purposes,
of this Act and of any other enactnent for
the time being in force relating to the
| nconme-tax or super-tax.
(2) The application shall be nade by such
person or persons, and at such tinmes and shal
contain such particulars and shall be in such
form and be verified in such manner, as may
be prescribed and it shall be dealt wth by
the Income-tax Oficer in such manner as may
be prescribed."
The conditions of registration prescribed in this section
and the relevant rules are : (1) on behalf of the firm an
application ,should be nade to the Incone-tax Oficer by
such person and ‘at such times and cont ai ni ng such
particul ars, being in such formand verifiedin such manner
as are prescribed by the rules;, (2) the firm should be
constituted wunder an instrunent of partnership;  (3) the
i nstrument rnust specify the individual shares of the part-
ners and (4) the partnership nust be valid and genuine and
must actual ly exist-in the terns  specified in t he
instrument. |If all the above conditions are fulfilled, the
I ncome-tax O ficer is bound to register the firmunless the
assessee has contravened s. 23(4) of the Act.
In Commi ssioner of Incone-Tax, Madras v. Sivakashi =~ Match
Exporting Co. (1) this Court held that the conbined effect
of s. 26A and the rules made thereunder was that the |ncome-
tax O ficer could not reject an application nade by a firm
if it gave the necessary particulars prescribed by the rul es
and if there was a firmin existence as shown in the
instrument of partnership. Afirmis said to be not in
existence if it was a bogus and not a
(1) [1954] 53 I.T.R 204,
Sup. d/70-2
246
genuine one or if in law the constitution of the partnership
was void. The jurisdiction if the Income-tax O ficer was,
therefore, confined to ascertaining two facts nanely (1)
whet her the application for registration was in conformty
with the rules framed under the Act and (2) whether the firm
shown in the docunent presented for registration was a bogus
one or had no |egal existence. Further the discretion
conferred on the Income-tax Oficer under s. 26A was a
judicial one and he could not refuse to register a firm on
nmere specul ation. He had to base his conclusion on rel evant
evidence. Therein this Court further held that there was no
prohi bition wunder the Partnership Act against a partner or
partners of other firnms conbining together to forma
separate partnership to carry on a different business. The
fact that such a partner entered into sub-partnership wth
others in respect of his share did not detract from the
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validity of the partnership; nor was the manner in which he
dealt with his share of the profits of any relevance to the
qguestion of the validity of the partnership

In Commi ssioner of Income-Tax Gujarat v. A Abdul Rahim and
Co. (1), this Court ruled that registration of a partnership
deed wunder s.26A of the Act could not 'be refused on the
ground that one of the partners was a benam dar for soneone
else. Therein this Court observed that it is a settled |aw
that if a partnershipis a 'genuine and valid one, the
Income-tax O ficer has no power to reject its registration
if the other provisions of s.26A and the rules franed
thereunder are conplied wth. VWen a firm makes an
application wunder s.26A for registration, the I|ncone-tax
Oficer can reject the sanme if he comes to the conclusion
that the partnership is not genuine or the instrument of
partnershi p does not specify correctly the individual share
of the partners. ~But once he conmes to the conclusion that
the partnership is genuine and a valid one, he cannot refuse
registration on the ground that one of the partners is a

benam dar. _of another. |[|f the partnership is genuine and
| egal, the share given to the benanmidar will be the correct
specification of his individual share in the partnership
The beneficial interest in the income pertaining to the

share of the said benam dar may have relevance to the matter
of assessnment but none in regard to the question of

regi stration. His /beam character does not affect the
benaami dar’'s capacity as partner or his relationship wth
the other menbers of 'the partnership. If a partner is only

a benanmidar for, ‘another, it can only nmean that he is
accountable to the real owner for the profits earned by him
fromand out of the partnership. Therefore a benanmidar is a
nmere trustee of the real owner and he has no beneficia
interest in the property or the business of the real ' owner.
But, in law, just as in the case of a trustee, he can also
enter into a partnership with

(1) (21965) 55, I.T.R 651.

247

others. The benam dar of a partner, qua the other partners,
has separate And real existence; he is governed by the terns
of the partnership deed, his rights —and liabilities are
governed by the terns of the contract and by the provisions
of the partnership Act; his liability to third parties  for
the acts of the partnership is coequal with that of the
ot her partners; the other partners have no concern with the
real owner; they can only look to himfor ~enforcing their
rights or di scharging their obl i gati ons under t he
partnership deed. Any internal arrangenent between him and
,another is not governed by the terms of the partnership
that arrangenent operates only on the profits accruing to
the benamidar; it is outside the partnership arrangenent.
I f a benam dar possesses the |egal character to enter into a
partnership wth another, the fact that he is accountable
for his profits to, and has the right to be indemified for
his losses by a third party or even by one of the partners
does not discharge himof the said character.

As nentioned earlier, the persons who are shown in the part-
nership deed with which we are concerned in these appeal s as
partners, appeared to have joined the sane in their
i ndi vidual capacity. There is nothing in the partnership
deed to indicate that they have joined the partnership as
kartas of their respective famlies. It was not open to the
Income-tax O ficer to go behind the deed and find out, for
the purposes of registration under s. 26A whether the
partners nentioned in the deed have joined the partnership
in their own right or as representing others. Hence the
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partnership must be held to have been validly forned as | aw
did not at the relevant tine prohibit any one, otherwi se
conpetent to contract fromentering into a contract of

partnership even though, the beneficial interest in his
share may vest in others. The application made f or
registration conmplies with the requirenents of s. 26A and
the rules framed thereunder. Therefore the |ncome-tax

Oficer was bound to register the partnership

For the reasons nentioned above, we allow these appeal s, set
aside the order nmade by the High Court and answer the
guestion referred to the H gh Court in the negative and in
favour of the assessee. The departnment shall pay the costs
of the assessee in this Court as well as in the Hgh Court.
One hearing fee.

R K P.S. Appeal s al | owed.
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