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R 1972 SC 149 - (227)

ACT:

| ncone-t ax Act 1961, ss. 17 and 560-Contribution to
unr ecogni sed provident fund-Interest thereon-Wether taxable
under s. 56.

HEADNOTE:

On the question whether an anount representing the' interest
on the anount of the assessee’s own _contributions to an
unr ecogni sed provident fund “was -assessable under t he
residuary s. 56 of the Income-tax Act, 1961

HELD : The anpunt was |iable to be assessed.

The recei pt of an interest of any investnent is a‘'gain nade
by the investor and therefore the sane is 'incone’.

In viewof s. 17 ( 1) (iv), all receipts of profits'in lieu
of salary have to be considered as salary. 1In defining the
expression ’'profits in lieu of salary , the |egislature

excluded from the scope of that expression any paynents
recei ved by the assessee froma provident fund, his own con-

tribution,; to the fund or any i nterest on such
contributions. Therefore this receipt cannot be considered
as salary, though undoubtedly that is an incone. As the

income in question is not salary and the sanme cannot be said
to be either interest on the securities; income from, house
property, profits and gains of business of profession or
capital gains, it has to be considered as 'income from ot her

sources’ and brought to tax under s. 56. Section 56(1)
provides that income of every kind which is not to 'be ex-
cluded from the total income wunder the Act shall be

chargeabl e to I ncometax under any of the heads specified in
s.; 14 item"A" to "E'. [43 9 C (G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1174 of 1967.
Appeal fromthe judgnent and order dated August 22, 1966 of
the Assam & Nagal and Hi gh Court in incone-tax Reference No.
3 of 1966.

Jagadi sh Swarup, Solicitor-Ceneral, G C. Sharma, R N
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Sachthey and B. D. Sharnma, for the appellant.

T. A Ramachandran, for the respondent.

The Judgnent of the Court was delivered by

Hegde, J. The Conmi ssioner of |ncone-tax, Assam and Nagal and
has brought these appeal by certificate. The assessnent
with which we are concerned in this appeal is for the
assessment year 1963-64, the relevant accounting year is the
financial year 1962-63. The assessee was the nanager of a
Tea Estate under the managi ng agency of Ms. G |l anders
Arbuthnot & Co. Ltd. The said Co. had a Provident Fund
schene for its enployees. But that provident fund was not a
recogni sed one. The assessee retired during the previous
year relevant to assessnent year 1963-64 and received out of
this provident fund an
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amount of Rs. 27,948/- which represented the interest on the
amount of his own-contribution to the fund. The |ncone-tax
O ficer assessed this amount as the assessee’s income from
other  sources. That order was confirned in appeal by the
Appel | at'e Assi stant Comm ssioner. But on further appeal to
the tribunal "by the assessee, the tribunal came to the
conclusion that the receipt in question being profits ’in
lieu of salary’, the sane was his salary as defined in s. 17
of the Incone-tax Act, 1961 (to be hereinafter referred to
as the Act); the sane having not been assessed as his
salary, the assessment order relating to that item of
recei pt was not legal. At the instance of the-Comni ssioner
the tribunal referred the foll owing question of lawto the
Hi gh Court of Assam and Nagal and for its opinion:

"Whether on the facts and circunstances of the case and
having regard to the provisions of section 17 (3) (ii) of
t he | ncone-t ax Act, 1961 the amount Rs. 27,948/ -
representing the interest on the anmount of the assessee’s
own contributions to an unrecogni sed provident fund was
assessabl e under the residuary section 56 of the said Act?"
The High Court answered that question in the negative and in
favour of the assessee. Wile(it came to the conclusion
that the, receipt in question cannot be considered as sal ary
as defined ins. 17, in its view the same was -exenpt from
payment of tax in view of s. 17(3) (ii). The Conmi ssioner
i s challenging the above concl usi on

The receipt of Rs. 27,948/- is undoubtedly an inconme as
defined by s. 2(24). The receipt of an interest ~on any
investnment is a gain nmade by the investor and therefore the
same is "income". The next question is whether the said
incone is exempt fromtax or if it is not exenpt under what
head the same has to be brought to tax?

Section 14 of the Act gives the heads of incone. They are
(A) Salaries; (B) Interest on securities; (C Incone from
house property; (D) Profits and gains of business or

pr of essi on; (E) Capital gains and (F) Incone from other
sour ces.

The sal aries are ’'brought to tax under s. 15 and "the i ncone
fromother sources” is brought to tax under s. 56. In this

appeal we are not concerned with the other heads of incone
The salary is defined in s. 17 as including any "profits in
lieu of or in addition to any salary or wages" [s.
17(1)(iv)]. Subsection (3) of s. 17 says :

profits in lieu of salary" includes.-
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(ii) any paynment........ due to or received by an assessee
froman enployer or a fornmer enployer or froma provident or
other fund (not being an approved superannuation fund) to
the extent to which it does not consist of contribution by
the assessee or interest on such contributions.”
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The contributions to recogni sed provident funds are dealt
with by other provisions of the Act. Herein we are
concerned with the contribution to an unrecogni sed provident
fund. The | earned judges of the Hi gh Court opined that the
receipt by the assessee with which we are concerned is
exenpt fromthe paynent of tax in viewof s. 17 (3) (ii).
In our opinion they were clearly in error in arriving at
that conclusion. Deductions fromsalaries are dealt with by

s. 16. Inviewof s. 17 (I ) (iv), all receipts of profits
inlieu of salary have to be considered as salary. But then
the question is what is nmeant by "profits in lieu of
sal ary". In defining the expression "Profits in lieu of
salary", the legislature excluded fromthe scope of that

expression any paynents received by the assessee from a
provident fund, his own contributions to the fund or any
interest on such contributions. Fromthat it follows that
the receipt of Rs. 27,948/- by the assessee in the relevant
accounting year cannot be considered as salary though
undoubtedly that is an incone.” Section 17 has nothing to do
either wth deductions or with exenptions. It is nerely a
provi sion_defining the expression "salary". As the incone
in question is not salary and the sane cannot be said to be
either interest on the securities; inconme from house pro-
perty; profits and gains of business or profession or
capital gains. it has'to be considered as "income from ot her
sources" and brought to tax under s. 56.  Section 56 (I)
provides that incone of every kind which-is not to be
excluded from the total incone under the Act shall be
chargeabl e to inconme-tax under the head income "from other
sources" if it is not chargeable to incone-tax under any of
the heads specified inS. 1.4 itens "A to'FE

In our opinion the neaning of s. 17(3) (ii) is plain and

unanmbi guous. Hence there is no need'to call into aid any of
the rules of construction as was sought to be done by the
H gh Court.

The respondent was not represented before this Court. We

are obliged to M. T. A Ranachandran for acceding to our
request to appear on his behalf an am cus curiae and  assi st
us at the tine of hearing of the appeal
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For the reasons mentioned above we allow this appeal, dis-
charge the answer given by the H gh Court and answer the
question referred to the H gh Court in the affirmative and
in- favour of the Departnment. Under the circunstances of
the case we nake

no order as to costs.

Y. P.

Appeal all owed. .
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