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ACT:
Constitution of India-Art. 309 and  the  Punjab G vil
Secretarial (State 'Service Cdass IIl) Rules, 1952 rmade
t her eunder, i f can be nodi fi ed by adm nistrative
i nstructions issued. by the State CGovt .- Whet her such

nodi fications require —approval of the Central  Governnent
under s.115 of the States’ Re-organization Act, 1956.

HEADNOTE:

The facts in these appeals are simlar and the facts in C A
No. 1639 of 1968 are as follows :-S. the Respondent, joined
Govt. service as a clerk in CGCuwvil Secretariat of the
erstwhile Pepsu State. Pepsu state became a part ~of the
State of Punjab in 1956 under the provisions of the States’
Reor gani sati on Act 1956, S. was provisionally pronoted as an
Assistant in the Punjab Civil Secretariat but later, was
reverted as a clerk on the ground that he failed to qualify

t he t est prescri bed under certain adm ni strative
i nstructions issued by the State Govt. He fileda civil
suit chall enging his reversion. The trial Court decreed

the suit and the appellate court also affirmed the decree.
The Hi gh Court, however dism ssed the second Appeal filed by
the State.

It was contended before this Court that the appellants at
the relevant tithe, Was governed by the Punjab  Civil
Secretariat (State Service Class 111) Rules, 1952 and Rule 6
whi ch regul ated the appoi ntment of Assistants by pronption,
provided that posts in the service shall be filled in the
case of assistants by pronotion of senior <clerks or by
sel ection from other government official.

In 1958, State Government issued instructions that 25 per
cent of the vacancies in the cadre of Assistants in the

Punjab Civil Secretariat will be filled by appointnent of
sui tabl e personnel from other departnents and the remaining
75 per cent will be filled by pronmotion from anbngst the
clerks in the Punjab-C vil Secretariat. ’'the order further

provi ded that for the purpose of appointnment-as assistants,
the officials will have to sit for a test. Two questions
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arose for decision in the present case :-(a) Wether the
CGovt. was conpetent to add by nmeans of administrative ins-
tructions to the qualifications prescribed under the Rules
franed under Art. 309 and (b) Wiether such an addition
requires the approval of the Central Govt. under S. 115 of
the States Reorgani sation Act, 1956, Dism ssing the appeals.

HELD : (1) The Governnent is not conpetent to alter the
rules franmed under Art. 309 by neans of administrative
i nstructions. In Sant Ram Sharna v. S. State of Rajasthan
and another, [1968] 1 SSC R IIl it was decided that while

the governnent cannot anendment or supersede the statutory
rules by admnistrative instructions, if the rules are
silent on any particular point, the Govt. can M up the
gaps, not inconsistent Wth the rules already franed. In
the present case, the Rules can be inplenented wthout any
difficulty and their is no-gap in the Rules. ’'the inpugned
instructions after the rules relating to pronotion. Hence
the instructions in question are void.

17 1208SupCl/ 72
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(2) The —approval of the Central Government bad also not
been obtained for issuing those instructions in terns of
proviso to sub-s. (7) of s. 115 of the States Reorgani sation
Act, 1956 and therefore, the instructions are invalid.
Mohamad Bhakar and ors. v. Y. Krishna Reddy and ors. (1970)
Service Law Reporter u768, followed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION-: Civil Appeals Nos. 1639 to
1641 of 1968.

Appeal fromthe judgnment and decree dated Decenber 14, 1967
of the Punjab and Haryana Hi gh Court “in Regular Second
Appeal s Nos. 357, 359 and 418 of 1967 respectively and G vi
Appeal s Nos. 31 and 1279 of 1969.

Appeals fromthe judgnments and orders dated March 22, 1968
of the Punjab and Haryana Hi gh Court in Cvil Wit Nos. 536
of 1966 and 836 of 1967 and Civil Appeals No. 2227 of 1969.
Appeal by special |eave fromthe order dated  February 17,
1969 of the Punjab and Haryana Hi gh Court in Regular Second
Appeal No. 1624 of 1968.

Bi shan Narain and R N. Sachthey, for the appellant (in C A
Nos. 1639 to 1641 of 1968).

V. C. Mahajan and R N. Sachthey, for the appellants (in
C. A No. 31 of 1969).

K. S. Chawla and R N Sachthey, for the appellants (in
C. A No. 1279 of 1969).
M C. Chagla and R N. Sachthey, for the appellants (in
C. A No. 2227 of 1969).
C. K. Daphtary, Hardev Singh, K L. Mehta, S. K “Mehta, K

R Nagaraia and M Qamaruddin, for the respondent (in C A
No. 1639 of 1968).

Hardev Singh, K L. Mehta, S. L. Mehta, K R Nagaraja -and
M Qamaruddi n, for the respondents (in C. A Nos. 1640 -and
1641 of 1968) .

Hardev Singh, for the respondents (in C.A Nos. 31 and 1279
of 1969) .

S. K. Mehta, Hardev Singh, K L. Mehta, K R Nagaraja and
M Qamaruddin, for the respondent (in C A No. 2227 of
1969). The Judgnment of the Court was delivered by

Hedge, J.-These appeals by certificate raise two commopn
guestions of law for decision viz. whether the Governnent
can by adm nistrative instructions add to the conditions of
service relating
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to the pronotion of a Governnent servant, prescribed under
Art. 309 of the Constitution and further whether such an
addition requires the approval of the Central Governnent
under s. 115 of the States’ Re-organization Act, 1956.
For deciding the two questions of law fornul ated earlier, it
would be sufficient if we refer to the facts of any one of
the af orenentioned cases. Hence we shall refer to the facts
in Gvil Appeal No. 1639 of 1968.
Shanmsher Jang Bahadur, the respondent in that appeal |joined
CGovernment service as a clerk in the erstwhile Pepsu
Secretariat on January 3, 1955, Pepsu State becane a part of
the State of Punjab on Novenber 1, 1956 under the provisions
of the States’ Re-organization Act, 1956. Shansher Jang
Bahadur was provisionally pronbted as an Assistant on
December 9, 1959 in the Punjab Cvil Secretariat at
Chandi garh. He was reverted as a clerk on February 3, 1960
on the ground that he failed to qualify the test prescribed
under certain-adm nistrative instructions issued on June 21
1958. He filed a civil suit challenging his reversion. The
suit was decreed by thetrial~ court. That decree was
affirmed by the appellate court. The High Court of Punjab
and Haryana di sm ssed the Second Appeal filed by the State.
Somewhat simlar are the facts in the other appeals.
It was conceded 'before wus that the appellants at the
rel evant tinme were governed by the Punjab Civil Secretari at
(State Service Cdass 111) Rules, 1952 (to be hereinafter
referred to as the Rules), in view of certain  instructions
i ssued by the Central CGovernnent under the provisions of the
St at es’ Re- organi zation Act, 1956. Hence it is not
necessary to refer to the Pepsu Secretariat Servi ce,
Recruitnent, Pronotion, Punishnment and Seniority Rules,
1952.
Rul e 6 of the 'Rules’ regulates the appointment of
Assistants by pronotion. The relevant portion of that  rule
r eads
"6(1) Posts in the Service shall be filled
(a)
(b)
(c)
(d)
(e)
(f) in the case of Assistants
(ii) By pronotion of Senior Cerks; or
252
.15
(iii) By selection fromanpbng Oficials enployed in
departnents of Government other than the Civil secretariat.
6(2)
6(3) Appointnment to any post by the prompotion of officials
already in the service or by transfer of officials  enployed
in Government departments other than the Cvil Secretari at
shall be made strictly by selection, and no official  shal
have any claimto such appointnment as of right."
On June 21, 1958, the Government issued instructions to the
effect that 25 per cent of the vacancies in the cadre of
Assistants in the Punjab Cvil Secretariat will be filled by
appoi nt nent of suitable personnel fromserving officials in
the offices of the Heads of Departments in the State while
the remaining 75 per cent will be filled by promotion from
amongst the clerks in the Punjab Civil Secretariat. Cl ause
(b) of that Order provides
"For the purpose of appointnent of officials
from the offices of Heads of Departnents as
Assistant in the Punjab Cvil Secretariat as
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al so for pronotion of Cl erks of the
Secretariat to the posts of Assistants in the
cadre, a test-separately prescribed wll be
hel d by the Punjab Public Service Comm ssion
For officials belonging to the offices of the
Heads of Departnents, this test wll be a
conpetitive one and for the Secretariat Cerks
it will be aqualifying test. As at present
this test will be conducted simultaneously in
accounts as also in Noting and Drafting. The
guestion as to what standard of accounts test
it would be fair to expect of the exam nees is
bei ng considered separately."
It may be noted that herein we are dealing only with those
who were promoted from the cadre of «clerks in t he
Secretari at. The first question arising for decision is
whet her the Governnment was conpetent to add by means of
adm nistrative instructions to the qualifications prescribed
under the Rules framed under, Art. 309. The H gh Court and
the courts below have conmeto the conclusion that the
CGovernment  was inconpetent to do so. This Court has ruled
in Sant Ram Sharma v. State of Rajasthan and anr. (1) that
whi |l e the Governnent cannot anend or supersede the statutory
rules by administrative instructions, if the rules are
silent on any particular point, the Governnent can fill. up
the gaps and suppl enent the rules and i ssue instructions not
inconsistent wth the rules already franmed.  Hence we have
to see whether the instructions w th which we are concerned,
so far as they relate to
(1) [1968] S.C R 111
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the clerks in the Secretariat amend or alter the conditions
of service prescribed by the rules framed under Art. 309.
Undoubtedly the instructions issued by the Governnent add to

those qualifications. By adding to the qualifications
already prescribed by the rules, the Government has really
altered the exi sting condi-tions of servi ce. The

instructions issued by the Governnent undoubtedly affect the
pronmoti on of concerned officials and therefore they ‘relate
to their conditions of service. The Government is not
conpetent to alter the rules framed under Art. 309 by neans
of adm nistrative instructions. W are unable to agree with
the contention of the State that by issuing the instructions
in question, the Government had nerely filled up a gap in
the rules. The rules can be inplenmented w thout any
difficulty. W see no gap in the rules.

There is a further difficulty in the way of the Government.
The addi ti onal qgualification prescri bed under the
adm nistrative instructions referred to earlier undoubtedly
relates to the conditions of service of the GCovernnent
servants. As laid down by this Court in Mohamad Bhakar and
ors. V. Y. Krishna Reddy and Os. (1), any rule  which
affects the pronotion of a person relates to his conditions
of service and therefore unless the sane is approved by the
Central Governnent in terns of proviso, to sub-s. (7) of _s.
115 of the States Reorganization Act, 1956, it is invalid as
it violates sub-s. (7) of s. 115 of the States Re-
organi zation Act. Admttedly the approval of the Centra
CGover nirent had not been obtained for i ssui ng t hose
i nstructions. But reliance was sought to be placed on the
letter of the Central Governnent dated March 27, 1957
wherein the Central Governnent accorded advance approval to
the State Governnents regarding the change in the conditions
of service obtaining i medi ately before Novenmber 1, 1956 in
the mtter of traveling allowance, discipline, control




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

classification, appeal, conduct, probation and departnenta
pronmoti on. The scope of that |letter has been considered by
this Court in Mhamrad Bhakar’s case (supra). Therein this
Court held that the letter in question cannot be considered
as permitting the State Governnents to alter any conditions
of service relating to promotion of the affected Governnent
servants.

For the reasons nmentioned above these appeals fail and they
are dismssed with costs.

S. N Appeal s di sni ssed

(1) [1970] Service Law Report 768
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