http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

PETI TI ONER
M V. JOSH

Vs.

RESPONDENT:
M U SH MPI AND ANOTHER

DATE OF JUDGVENT:
27/ 02/ 1961

BENCH

SUBBARAO, K.

BENCH

SUBBARAO, K.

DAYAL, RAGHUBAR

Cl TATI ON
1961 AR 1494 1961 SCR (3) 986
Cl TATOR | NFO :
RF 1966 SC 128 (16)
F 1976 SC 133 - (22)
R 1982 SC 149 (224)
E 1982 SC 949 (15)

ACT:

Food Adulteration-Butter-If includesbutter made from curd
No foreign article mxed but below standard prescribed--If
adul t er at ed- Preventi on of Food Adulteration Act, 1954 (37 of
1954), ss. 2(i)(a), 7(i), 16(1)(a)-Prevention of Food
Adul teration Rules, 1955, Appendix B, r. A-11, 0. 5.

HEADNOTE:

The appel |l ant was selling butter which was found to be bel ow
the standard prescribed. He was convicted under “s. /16(1)
read with S. 7(1) of the Prevention of Food Adulteration
Act, 1954, and sentenced to undergo.  rigorous inprisonnent
for two nonths and to pay a fine of Rs. 250/-. He contended
(i) that butter prepared fromcurd was not butter within the
nmeaning of r. A-11, 0. 5 of Appendix B to the Rules which
defined butter to nean 'the product prepared exclusively
from mlk or cream and (ii) that the ~butter was not
adulterated as no foreign article bad been added to-it.

Hel d, that the appellant had been rightly convicted.

Butter prepared fromcurd also cane within the definition of
" butter " inr. A-11, 0. 5 of Appendix B to the Rules. The
plain neaning of the words used in the rule indicated that
butter prepared fromnilk or cream by whatever process, was
conprehended by the definition. Even where mlk was | first
converted into curd and then butter prepared therefrom. the

butter was still prepared frommlKk.

Sadashiv v. P. V. Bhalerao, I|.L.R [1959] Bom 1800,
approved.

Section 2(i)(1) lays down that an article of food shall be

deened to be adulterated if its quality or purity falls
below the prescribed standard or its constituents are
present in quantities which are in excess of the prescribed
limts of variability. |If the prescribed standard is not
attained, the statute treats’ such article, by fiction, as
adul terated food though in fact no foreign article is added
to it. Selling butter below the prescribed standard
amounted to selling adulterated butter.
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Hunt v. Richardson, [1916] 2 K B. 446, distinguished.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION : Crim nal Appeal No. 155 of
1959.

Appeal by special |eave fromthe judgnment order dated July
23, 1959, of the Bonbay H gh Court in Criminal Appeal No.
165 of 1959.

H. J. Umigar, S. N Andley, J. B. Dadachanji, Raneshwar
Nat h and Ravi nder Narain, for the appellant.
987

Naunit Lal, for respondent No. 1.

B. K. Khanna and R H. Dhebar, for respondent No. 2.

1961. February 27. ~The Judgment of the Court was delivered
by

SUBBA RAO, J.-This -appeal by special Ileave is directed
agai nst the judgnment of the Hi gh Court of Judicature at
Bonbay al'lowi ng the appeal filed by respondent No. 1 agai nst
the acquittal of the appellant by the Judicial Magistrate,
First O ass, Thana, and convicting himunder s. 16(1), read
with s. 7(1), of the Prevention of Food Adulteration Act,
1954 (hereinafter ~-called the Act), and sentencing him to
undergo rigorous inprisonnent for two nonths and to pay a
fine of Rs. 250/-.

The appellant is the proprietor of a shop at Thana known as
the Cottage Industries. He is a dealer in butter. On June
27, 1957, the Food Inspector ~of the Than&  Borough
Muni ci pality visited the shop of the appellant and purchased
from him some quantity of  Khandeshi but ter. After
purchasing the butter, the Food Inspector notified his
intention to the appellant that he was going to 'get the
butter anal ysed. He divided the butter into three ' equa

parts, put themin three separate bottles and duly sealed
the bottles in the presence of two panchas. He gave one of
those bottles to the appellant, sent one to the Public
Anal yst and kept the third with hinself. The “appel | ant
signed the labels on the bottles and al so passed a receipt
in favour of the Food Inspector in token of the receipt of
one of the bottles and that receipt  was signed by the
appel l ant and counter-signed by two panch wtnesses.

The Public Anal yst anal ysed the butter sent to himand, sent
his report in due course. |In the report it was.stated that
the butter contained 18.32%foreign fat, 19.57% noi sture and
64.67% m |k fat.

On Cctober 5, 1957, the Food Inspector filed a conplaint in
the Court of the Judicial Magistrate, First «ass, Thang&,
agai nst the appellant. It was alleged

126
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therein that the said butter was found to be adul terated "
as defined ins. 2(1) (a) of the Act and that. the appell ant
had commtted an offence under s. 16 of the Act by selling
the adulterated article of food in contravention of s. 7(1)
of the Act and the rules nade thereunder. The Judicia

Magi strate acquitted the appellant on the ground that it had
not been proved beyond reasonabl e doubt that the butter
whi ch was purchased fromthe shop of the appellant was the
very sane butter which was sent to the Public Analyst and
al so for the reason that butter prepared out of curd did not
come within the mschief of the definition of the word
butter " in rule A 11.05 of Appendix B to the Prevention of
Food Adulteration Rules, 1955 (hereinafter called the
Rul es). The Food Inspector preferred an appeal against that
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order of acquittal to the High Court. The H gh Court held
that the conclusion of the |earned Judicial Mgistrate that
the butter purchased fromthe appellant mght have been
tampered with before it was sent to the Public Analyst was
not based on any evidence on the record. It further held
t hat butter prepared from curds was covered by the
definition of the word " butter " given in the relevant

rule. It further held that- even if the butter prepared out
of curds 'was not butter as defined in the said rule, the
appellant would still be liable under s. 2 (1) (a) of the

Act as it contained foreign fat and, therefore, was an
adulterated article of food within the nmeaning of the said
section. In the result it set aside the order of acquittal,
convicted the appellant under the Act and sentenced him to
rigorous inprisonment for two nonths and to pay a fine of
Rs. 250/-. Hence this appeal

Learned counsel for the appellant raised before us the
following  points: (1) the Hi gh Court went wong in holding
that the appellant had commtted an offence under the Act,
even though the butter in question was not butter within the
nmeani ng of the Rules. (2) Butter prepared fromcurds is not
butter within the nmeaning of r. A 11.05 of Appendix B to the
Rules. (3) Butter sent to the Public Analyst was not the
same butter seized fromthe appellant. (4) The
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report of the Public’ Analyst was vague and, therefore, no
convi ction could be based on it.

For the purpose of this appeal we are assuning.in favour of
the appellant that he would not be liable for conviction
unless the butter seized fromhimwas butter wthin the
nmeaning of the rule. W shall proceeded to consider the
appeal on that basis. 1In this view, nothing further need be
said on the first question raised by |earned counsel

At the outset it would be convenient to consider the
ingredi ents of the offence alleged to have been | comitted
by the appellant. Section 2(1) of the Act defines the word
" adul terated and it says that an article of food shall be
deened to be adulterated if it satisfies one or other of the
conditions prescribed in sub-cls. (a) to (1). W are
concerned in this appeal with sub-cl. (1) where under an
article of food shall be deened to be adulterated if the
quality or purity of the article falls belowthe prescribed
standard or its constituents are present in quantities which
are in excess of the prescribed Ilinmts of variability.
Section 2(xii) defines " prescribed " to nmean prescri bed
by rules made under this Act." In exercise of the powers
conferred by sub-s. (2) of s. 4 and sub-s. (1) of s. 23 of
the Act, the Central CGovernnent made rules  prescribing,
inter alia, the standards of quality of different articles
of food. Rule 5 says that standards of quality of the
various articles of food specified in Appendix B- to the
Rules are as defined in that appendi x. Rule A 11.05 of
Appendix B to the Rules defines " butter " to nmean " the
product prepared exclusively fromthe mlk or cream of cow
or buffalo, or both, or without the addition of salt —and
annatto and shall contain not |ess than 80 per cent. of mlk
fat and not nore than 16 per cent. of mpisture " and no
preservative is permssible in butter. Therefore, if the
quality or purity of butter falls below the standard
prescribed by the said rule or its constituents are in

excess of the prescribed limts of variability, it shall be
deened to be adulterated within the neaning of s. 2 of the
Act. If the prescribed standard is not attained,
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the statute treats such butter, by fiction, as an adul-
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terated food, though in fact it is not adulterated. To put
it in other words, by reason of the fiction, it is not
perm ssible for an accused to prove that, though the
standard prescribed is not attained, the article of food is
in fact not adulterated. The nonconformty wth t he
standard prescribed makes such butter an adulterated food.
Section 7 of the Act prohibits the manufacture, sale,
storage, or distribution of such food. Section 16 provides
a penalty for the contravention of the provisions of s. 7.
The first question, therefore, that falls for consideration
is whether the butter seized fromthe appellant was butter
as defined by rule A 11.05 of Appendix B to the Rules.

Learned counsel for the appellant argues that butter
prepared fromcurd is not butter as defined in the Act for,
the following reasons: (1) the definition of the word "I
butter " does not include the product which is obtained from
curd, as it refers-only to a product which is prepared from

mlk or cream (2) the three words, " mlk ", " cream"” and
" curd ", are separately and exhaustively defined in the
Rul es and, therefore, the omssion of the word "I curd " in

the said rule-is a clear legislative indication that butter
prepared fromcurd is not butter within the neaning of that
rule; and (3) the word "exclusively"” found in the, rule
enphasi zes the fact ‘that butter to come under the definition
in the Act should have been prepared fromm |k or cream and
fromno other product.
Before considering the argument advanced,” it would be
necessary to notice how butter is nmade. |In England butter
is made as foll ows:
" as quickly as the mlk is separated the
cream is cooled. The creamis delivered to
the creanery, where it is-graded according to
at least two classes, sweet and sour.........
Then it is pasteurized, and if ripened ' cream
butter is to ‘be nade a pure culture of
Streptococcus lacticis introduced to start
the desirabl e souring process. |If sweet cream
butter is to be nade no starter is added: The
best storage butter is nmade fromunripened or
sweet cream After
991
past euri zation and ripening the creamis held
overni ght, when it is churned, washed, ~salted
and worked in the conbined churn and worKker.
(See Encycl opedia Britannica, Vol. 4, p. 469.)
In India butter 1is prepared in the rural areas by the
i ndi genous process out of soured mlk and cream i.e.
curd’ . In sone cities butter is also nade directly out of
m |k and cream but the percentage of the said production is
i nsignificant conpared with the indi genous system “obtai ni ng

t hroughout | ndi a. What ever process is adopted, ‘whether
butter is taken directly out of mlk or taken out of ' soured
mlk or cream it is prepared only from mlKk. The  only

difference between the two is that in the case of butter
prepared fromcurd there is an intervening souring process
which is not necessary in the, case of butter directly
prepared from mlk or cream Shortly stated, butter, by
what , ever process it is prepared, is a product prepared from
m k.

Now |et us ook at the relevant rules to consider whether
they provide any reasonable basis for sustaining t he
argument advanced by | earned counsel for the appellant. We
shall now read the relevant rules of Appendix B to the
Rul es.
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A 11.01. M1k means the normal clean and
fresh secretion obtained by conplete mlKking
of the udder of a healthy cow, buffalo, goat
or sheep during_ the period followi ng at | east
72 hours after calving or until colostrumfree
whet her such secretion has been processed or
not .

A 11.05. Butter neans the product prepared
exclusively fromthe mlk or creamof cow or
buffal o, or both, or without the addition of
salt and annatto and shall contain not |ess
than 80 per cent. of mlk fat and not nore
t han 16 per cent. of noi st ure. No
preservative is permssible in butter.

A 11.06.  Dahi. or curd: (a) Wiwole mlk dah

or curd means the product obtained from fresh
whole mlk either of cow or buffalo by

souri ng. It shall. not contain any gradient
not found in mlk:
A 11.10. Cream neans the portion of mlk

rich in nmilk fat which has risen to the
surface of ml k- on
992
standing and has been renmoved or which has
been separated frommlk by centrifugal force
It shall contain not |ess than 40 percent of
mlk fat and shall not contain any added
substance. The fat separated from cream shal
conform to the specification prescribed for
ghee.
A 11.14. Ghee neans the pure clarified
fat derived solely frommlk or from mlk
curds or fromcreamto which no colouring
matter or preservative has been added.
It was asked with sonme plausibility that if the rule nmaking
authority did not intend to makea distinction, in the
context of making butter, between mlk, creamand curd, why
did it define the said three products separately, ‘and why,
in the case of butter, curd was not shown as one of the
products fromwhich it could be prepared, while in the case
of ghee, it was shown as a separate produce fromwhich ghee
could be prepared. The first criticism can easily be
answered. M1k, creamand butter have got to be separately
defined, for they are sold in those three different forns,
and the question of adulteration of the said products ~would
have to be considered separately. in regard to the standards
prescribed for them There is also no force.in the second
criticism The original rules were framed on Septenber. 12,
1955, and the definition of ghee was introduced therein in
1956. The authority naking the subsequent rule mght have
thought,, of clarifying the definition of ghee “to steer
clear of the difficulties raised in the case of the
definition of butter. Putting aside the general argunent,
et wus now look at the relevant provisions. The follow ng
words in the definition stand out prominently: " product
prepared exclusively fromnmlk or creamof cow or buffalo,
or both" To be butter it should conply with the follow ng
conditions: (i) it shall be a product frommnilk or cream
(ii) the said mlk or dream shall be that of cow or buffalo,
or of both; (iii) the product shall be prepared from the
said mlk; and (iv) it shall be prepared exclusively from
the said mlk. "Product" neans " a thing produced by nature
or a natural process or manufacture." What is the neaning of
t he
993
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wor d pr epar ed ? The Rules use different words for
different mlk-products. In the case of butter,, mlk. and
card, the word used is "obtained"; and in the case of ghee
the word used is derived ". The dictionary nmeaning of the
word "prepare" is, "to bring into proper state for use by
some special or technical, process, to manufacture, to nake
or compound " : (see The Shorter Oxford Dictionary, 3rd
edn., at p. 1571). The word has a conprehensi ve neani ng and
takes in, different processes involved in making a thing
ready for use or consunption in a particular form Butter
is a product prepared by a process out of mlk, whether the
process involved is a sinple or a conplicated one, and,
therefore, butter drawn fromcurd is a product prepared from
m k. The word " excl usively in our view, refers to the
mlk or creamof cow or-buffalo. " MIk " has been defined
as secretion obtained by milking of the udder of a healthy
cow, buffalo, goat or sheep, whereas the definition of to
butter /™ is confined exclusively to the mlk of cow or
buf f al o. The word " exclusively ", therefore, has no
relation to other milk products. The plain neaning of the
words used in the section indicates that butter prepared
frommlk or cream by whatever process, is conprehended by
the definition.
Learned counsel for the appellant contends that the rule
being a part of a/'penal statute, it should be construed in
favour of the accused. Wen it is said that all pena
statutes are to be construed strictly it only neans that the
court nust see that the thing charged is an offence wthin
the plain meani ng of the words used and nust not strain the
wor ds. To put it in other words, the rule of strict
construction requires that the | anguage of a statute should
be so construed that no case shall be held tofall within it
whi ch does not come 'Wthin the reasonabl e interpretation of
the statute. It has al so been held that in construing a
penal statute it is a cardinal principle that in case of
doubt, ’'the construction favourable to the subject should be
preferred. But these rules do not in any way affect the
fundanental principles of interpretation, nanely ‘that the
primary test is the | anguage
994
enployed in the Act and when the words are clear and ; plain
the court is bound to accept the expressed, intention of the
Legi sl ature.
The latest viewon the relevant rule of construction is
found in "Maxwell on the Interpretation of  Statutes"  10th
edn., at p. 262, which reads,
. it is now recognized that the
paramount duty of the judicial interpreter is
to put upon the | anguage of the Legislature,
honest |y and faithfully, its pl ai n and
rati onal nmeaning and to pronote its object. "
Adverting to Acts against adulteration, the
| earned author quotes Day, J., in Newby V.
Sinms (1) as follows:
" 1 cannot concur in the contention that
because these acts (against adul teration)
i mpose penal ti es, t her ef ore, their
construction should, necessarily, be strict.
I think that neither greater nor less strict-
ness should be applied to those than to ot her
statutes.”
So judged, we have no doubt that the butter prepared out of
curd falls within the plain meaning of the words in the said
rul e.
Reliance is placed by |earned counsel for the appellant on
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the decision of Mabhoy, J., in Narshinha Bhaskar v. State
of Bombay (2). The decisionis certainly in favour of the
appel | ant . But a full bench of the sane H gh Court in
Sadashiv v. P. V. Bhalerao overrul ed the said deci sion. In
the latter decision Chainani, C J., after considering the
argunents, observed at p. 1804 thus:
"The enphasis is, therefore, on the basic
material fromwhich butter is prepared and not
on the process by which it is made. Dahi is
prepared from nmilk by souring it. Butter
prepared from Dahi can, therefore, be said to
be butter prepared frommlk itself, after it
has under gone the process of
SOUMING. v i e et e e There is also
a third method, which is used in sone dairies
and that is produce butter directly from mlk
itself. I'n all,these three cases, the-basic
materi al” from which butter is
(1) [1894] 63 L.J.MC  229.
(2) I.L.R [1958] Bom 63
(3) I.L.R [1959] Bom 1800.
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made is 'mlk. Only "the processes adopted
for making it are different. 'In one case it,
is produced frommlk directly. 1In the other

two: cases, creamand curd are first prepared

and these 'are then churned to obtain butter.

The ‘preparation of creamor curd is only an

internmediate process in the nanufacture of

butter frommlk. Butter made from Dahi or

curd, is therefore also butter nmade from

mlk."

We entirely agree with these observations.
Reliance is then placed upon a ’'decision in Hunt wv.
Ri chardson(1) in support of the argunent that if the
standard prescri bed was not maintained the appellant did not
conmt any offense, as there was no adulteration of mlk fat
Wth other products. |In the above case, by s. 6 of the Sale
of 'Food and Drugs Act, 1875, " no person shall sell to the
prejudi ce of the purchaser any article of food which is not
of the nature, substance, and quality of the article
demanded by the purchaser, under a penalty." By s. 4 of ~the
,said? Act, the Board of Agriculture were enpowered to nmake
regul ations for determ ning what deficiency in any of the
normal constituents of genuine mlk should for the purposes
of the Sale of Food and Drugs Acts raise a presunption,
until the’ contrary was proved, that the mlk was not
genui ne. In exercise of their power, the Board of
Agriculture nmade a 'regulation prescribing that where a
sanple of mlk contained less than 3 per cent. of mlk fat
it was to be presuned that the nmilk was not genuine by
reason of the abstraction therefromof nmilk fat ‘or the
addition thereto of water. A dealer in mlk sold pure . mlk
and the deficiency in the mlk fat was not due to -any
abstraction fromthe mlk or addition thereto, but because
of the’ herbage on which the cows were fed. The court, by a
majority, held that no offence was comritted by the dealer
The reason given for the decision is found at p. 452 and it
is,

" This section does not authorize the Board of

Agriculture to define what is mlk, or to fix

a standard of the nornmal constituents bel ow

whi ch

(1) [1916] 2 K. B. 446.

127
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an article shall be deemed not to be nilk,,
and the regulation providing that where a
sanple of mlk contains |less then 3 per cent.
of mlk fat it shall be presumed, until the
contrary is proved, not to be genuine of
necessity inplies that it nmay be proved to be
genuine although it contains |less than 3 per
cent. if mlk fat. It is to be observed that
s. 1 of the sane Act of 1899, which deals with
the inportation of adulterated or inpoverished
mlk, provides in sub-s. 7 that for the
pur poses of that section mlk shall be deened
to be adulterated or inmpoverished if it has
been m xed with any other substance, or if any
part of it has been abstracted so as in either
case to affect injuriously its quality, sub-
stance, ~ or nature.. This, | think, confirnms
the viewinplied in the regulation that mlk
whi-ch has not been so treated although it be
deficient inmlk fat i's none the less deened
to be milk for the purposes of s. 6 of the
Sal e of “Food and Drugs Act, 1875."

It is, therefore, obvious that wunder. the English Act
selling mlk belowa particular standard is not an offence.
The gist of the offence is nixing with nmlk any other
substance or abstracting any part fromit so as to affect
injuriously the quality, substance, or nature of the mlk
The regul ation prescribing that mlk,shall contain not |Iess
than 3 per «cent. of mlk fat raises only a rebuttable
presunpti on, and t he deal er, not wi-t hst andi ng such
deficiency, can prove that the m |k has not been adulterated
or inpoverished within the neaning of the said Act. But in
the I ndian Act selling butter below the prescribed standard

is deened to be adulteration. If the standard is not
mai nt ai ned, the butter, by a fiction, becones an adulterated
f ood. A dealer in such butter cannot adduce evidence to

prove that notwi thstanding the deficiency in the ‘standard,
it is not adulterated.

The concl usi on we have arrived at is not only sup ported by
the plain words of the rule, but also carries out the clear
intention of the Legislature. The Act was passed to -make
provisions for the prevention of adulteration of  food.
Butter is a favourite edible fat and is consumed in
di fferent ways by innunerable
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persons in this country. As we have already pointed out,
butter is prepared in the rural areas throughout  this
country by the indigenous process of churning soured mlKk,
whereas only in a fewcities butter is prepared directly
frommlk. The interpretation suggested by |earned  counse
for the appellant, if accepted, would make the rule a @ dead-
letter, for all practical purposes, and the object of the
Legi slature would be defeated. In our view, the intention
of the Legislature has been clearly expressed in the rule.
We, therefore, hold that butter prepared from curd cones

within the definition of " butter ™ in r. A 11.05 of
Appendi x B to the Rul es.
The second contention turns upon a question of fact. The

H gh Court considered the entire evidence and accepting the
evi dence of the Food I nspector and the Health O ficer, held
that the bottle sent to the Public Analyst was the sanple
seized fromthe appellant. There are no permi ssible grounds
for allowing the appellant to canvass the correctness of
this finding. W, therefore, accept the finding.
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The last contention is that the report of the Public Analyst
i s ambi guous and, therefore, the benefit of doubt should be
given to the appellant. What is statedis that in the
report it is stated that the butter contained 19.57% of
noi sture, 64.67% of mlk fat and 18.32% of foreign fat,
totalling 102.56%i.e., nore than 100% It is, therefore,
argued that the report on the face of it is incorrect and
therefore should not be acted upon. There is an obvious
fallacy underlying this argunment. 18.32 per cent. of foreign
fat is not a percentage in relation to the mlk but only in
relation to the fat.. Qut of the fat in the mlk,. the

anal yst says that 18.32 per cent. is foreign fat. In his
own words, " The butter fat in the sanple 'contains 18.32%
foreign fat." If that be so, there is no mstake on the face

of the report. The report clearly indicates that the butter
sold by the appellant was below the standard prescribed
under the rule. “If so, it follows that the appellant is
guilty of ‘the offence with which he was charged.
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The High Court sentenced the accused to wundergo rigorous
i mprisonnent for two nonths and also to pay a fine of Rs.

250/ -. W agree with the High Court that the offence
commtted by the appellant is a serious; one and that
ordinarily the punishnent should be deterrent. 1In nost of

the cases of this kind inprisonment would certainly be a
suitabl e sentence. But in this case,; there was a conflict

of view even, in the Bonbay Hi gh Court as regards the
guestion whether ‘butter made fromcurd would be butter
within the meaning of the rule.  Indeed, it was brought to

our notice, that on April 16, 1960, the Central  Governnent
made another rule amending rule A-11.05 by inserting the

word " curd " in the definition of butter and the  anmended
definition.reads, " butter neans the product pr epar ed
exclusively from nmilk, cream or. curd of cow or
buffalo........... Thi s rmust have been made to clarify the
position in view of the conflicting decisions. In the
circunstances, we think that a sentence of fine would neet
the ends, of justice in the present case. We, therefore,

set aside the sentence of two nonths' rigorous inprisonment
and a fine of Rs 250/- and instead sentence the appellant to
pay a fine of Rs. 500/-.

Wth this nodification, the appeal is dismssed.

Appeal dism ssed




