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Cl TATOR | NFO

F 1990 SC1888  (2)
ACT:
I ndian Succession Act, 1975, S. 63(c), Attesting w tness
def i ned.

I ndi an Evidence Act, S. 68--Di scharge of onus probandi by
propounder when execution of w |l surrounded by suspicious
ci rcumst ances:.

HEADNOTE
Three or four days before her death, Jaggo Bai executed a
will, bequeathing her Stridhana property to her son Ben
Chand’ s second wi fe Kanla Kunwar and her children, and also
to the progeny horn of his first wfe. Bern Chand, his

third wife and her children were excluded from the wll.
Beni Chand opposed the probate of the will contending that
it was a forgery and chall enged the execution of the wll.
A single Judge of the Hi gh Court held that the propounder  of
the will had failed to explain the suspicious circunstances
surrounding its execution, but in appeal, the Division Bench
uphel d the validity of the will.

Di smi ssing the appeal, the Court

HELD: (1) The nmere description of a signatory to a
testanentary docunent as an attesting w tness cannot take
the place of evidence show ng due execution of the docunent.
An attesting witness is one who signs the docunent in the
presence of the executant after seeing the execution of the
docunent or after receiving a personal acknow edgrment from
the executant as regards the execution of ‘the docunent.
[ 581H. 582A]

(2) The onus probandi lies in every case upon the party
propounding a will, and he nust satisfy the conscience of
the Court that the instrunment so propounded is the last wll
of a free and capable testator. Where the circunstances
surroundi ng the execution of the will are shrouded in suspi-
cion, it is the duty and function of the propounder to
renove that suspicion by |eading satisfactory evidence, and
by of fering an expl anati on of auspicious circunstances which
can satisfy a prudent nmind. [582C, E-F]
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2269 of 1972.

(From the Judgnment and Order dated 9-5-1972 of the
Al | ahabad Hi gh Court in Special Appeal No. 125/70).

J.P. Goyal, GS. Chatterlee and Shree Pal Singh, for the
Appel l ants (& her than 2nd appel |l ant).

S.M Jain and S. K. Jain, for the Appellant No. 2.

V.M Tarkunde, Yatindra Singh, Deepal Gupta, Najahad
Hussain, S.S. Khanduja, Urea Dutta and M ss Mani k Tarkunde,
for Respondents Nos. 1, 4, 5, 7 and 8.

S. K. Mehta, for Respondents Nos. 11--12.

The Judgrment of the Court was delivered by

CHANDRACHUD, ~ J.--This appeal by certificate raises a
guestion as regards the validity of a will executed by an
ei ghty year ol d woman
579
five days before her death. The testatrix Jaggo Bai had
a /muchmarried son called Beni Chand, the |ast of whose three
marriages has given birth to this long litigation. Ben
Chand’s first wfe, Chaneli Bai, died |eaving behind Re-
spondents 3, 5, 6, 7 and 8 as her heirs. Hs second wife
Kam a Kunwar is Respondent 1. Respondent 4 is her daughter
and respondents 9 and 10 are her grand-daughters. Ben
Chand had no nmale issue fromhis two wives and therefore, in
1928, he ganbled for a ion by marrying Ved Kunmari. That
marriage created dissensionsinthe fanily, partly because
Ved Kumari. belonged to a different caste but nore substan-
tially because the entry of yet another wonan in the house-
hold was like a |last straw. On COctober 26, 1961 Jaggo Ba
made a wll disinheriting her son Beni Chand and the chil-
dren born of Ved Kumari, and - bequeathing her extensive
properties to the progeny born of Chaneli Bai and to Kanm a
Kunwar and her progeny. Jaggo Bai died on Cctober 31, 1961

Kam a Kunwar who was appointed under Jaggo Bai’'s will as
an executrix filed a petition in the Allahabad H gh Court
for probate of the will. (Beni Chand filed a caveat contend-

ing that the will was a forgery and was prepared in- collu-
sion with one Dn jendra Nigarm an advocate, while Jaggo Ba
was |ying in an unconsci ous state. A learned single Judge of
the Hi gh Court dism ssed the petition on the ground that the

propounder of the will had failed to explain the suspicious
ci rcunst ances surroundi ng the execution of the wll. That
judgrment was reversed in appeal by a Division Bench of the
H gh Court, which upheld the validity of the wll. Thi s

appeal by certificate is directed against” the appellate
j udgrment of the Hi gh Court.

There is no gainsaying the fact that the execution @of
the will is shrouded in circunstances. which require a
cogent explanation, particularly as the testatrix was ad-
vanced in age and the provisions of the will are prim facie

unnat ur al . But, we do not see enough reason for rejecting
the conclusion of the H gh Court that the ' executrix who
propounded the will has offered a satisfactory —explanation

of those circunstances. The rel ati ons between Jaggo Bai -~ and
her son Beni Chand were strained beyond words. A long span
of over 30 years follow ng upon Beni Chand’'s narriage wth
Ved Kumari is littered with ,a spate of litigations between
the nother and son. Beni Chand gave to his nother a good
| ook of law and | aw courts, civil and crimnal. Exasperated
by his unfilial contumacy, Jaggo Bai executed a gifit deed
of her Stridhan properties excluding himscrupulously from
her bounty. Later, she executed a docunent of a testanen-
tary nature disinheriting him These instrunents were on
per suasi on cancelled but Beni Chand did not mend his ways.
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On Cctober 26, 1961 when the inpugned will was executed by

Jaggo Bai, a litigation was still pending between the nother
and son, and just 3 or 4 days before the execution of the
will, the eighty year old Jaggo Bai had to appear in the
Court. In this background, the fact that Jaggo Bai did not
give any part of her properties to Beni Chand cannot be
described as unnatural. Add to that the stark fact that the

testatrix while disinheriting Beni Chand, bequeated the
entire property to his wife, Kam a Kunwar, the children born
of her and to the progeny born of Beni Chand’'s first wife
Chaneli Bai. Jaggo Bai

580

never reconciled herself to Beni Chand's third nmarriage
with Ved Kumari and she excluded that branch from the be-
quest.

It is alleged that Dwijendra Nigam an advocate, con-
spired with Jaggo Bai’'s pro-deceased daughters’s son Ratan
Lal to forge the wll. But from the long and varied
cross--examnation of Nigamit is difficult to discover any
reason why he should do so. He received no benefit wunder

the will and had no interest either in seeing that the
progeny born of Beni Chand's first two wives should get the
property or in ensuring that Beni Chand, Ved Kunari and
their children should be left out. It is significant that

Beni Chand who alleged by his caveat that N gam was the
villain of the piece, did not file any affidavit in support
of his caveat and what is nore-inportant, he did not enter
the witness-box to substantiate his accusation. The charge
that N gam and Ratan Lal forged the will is thus left to
chance and guess-work. As for Ratan Lal, who is respondent 2
to this appeal, he adnmtted the execution of the will though
it was against his interest to do so. If the will is set
aside, Beni Chand and Ratan Lal wll each be entitled on
intestacy to a moiety in Jaggo Bai’'s estate, which was her
Stridhana property. Ratan Lal gets nothing under the will
of his grand-nother Jaggo Bai .

These features of the case dispel the suspicion arising out
of the circumstances that the testatrix was at the threshold
of death when she nmde the will, that she’ was far too
advanced in age to bring to bear an independent judgment on
the disposal of her property and that she disinherited her
only son wunder her will. It has to be nentioned that
though over eighty years of age, Jaggo Bai was not~ an in-
valid, that just a few days before her death she had ap-
peared in the court in a case relating to Zam ndari Bonds
bet ween her and Beni Chand, that a crimnal case | aunched by
Beni Chand agai nst her was defended by her Zeal ously I|eading
to an order of conposition two or three nonths before her
death and that in spite of the unkind cuts that Beni ' Chand
had inflicted on her she wanted to try and help himat one
st age. In an old letter (Ex. 161-Ga) which she wote to
him she said plaintively: "Now have a short span of life.
| shall not be coming to see what happens hereafter. /Please
do not injure ny heart. Come back at once .... " These
entreaties fell on deaf ears. Beni Chand dragged his nother
from pillar to post over a course of twenty years and he
never came back. He lived separately fromher and did not
bother to attend to her even when she was dying. He awoke
to his son-ship only when it cane to claimng the nother’s
estate.

Two circunstances woul d appear to have influenced the judge-
nent of the |earned Single Judge in holding that the wll
was not proved to be Last will and testanent of Jaggo Bai
The first circumstance is that the thunmb-mark which Jaggo
Bai is alleged to have made on the will does not bear the
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usual endorsenent that it is of the left or the right thunb
and secondly that neither of the two attesting w tnesses was
exam ned to prove the fornmal execution of the will.

The Division Bench of the High Court, sitting in appea
agai nst the judgnent of the |learned Single Judge, has ac-
cepted the expl anation
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offered by Shri Nigamthat the endorsenment remmined to be
made through inadvertence. N gam had no personal interest

in the mtter and the explanation, being unnotivated, could
reasonably be accepted. The | earned judges al so accepted the
evi dence of the Advocate that he hinself held the right hand
of Jaggo Bai and took the inpression of that thunb on the

will. That neets the argunent that an inpression adnmitted
to be of Jaggo Bai’s |eft thunb does not tally with the one
on the will.” Thetwo will not tally since the two thunbs
woul d have different characteristics. The will was executed
in triplicate, one copy of which was deposited with the
District Registrar on Cctober 28, 1961, that is, tw days
after the wll was executed. It is difficult to believe

that a practising advocate would run the risk of depositing
a forged will with a public official while the testatrix was
still alive. Benii Chand lived in the same town as his
not her, though separately fromher and it is inpossible in
the very nature of things that as alleged by him N gam and
Ratan Lal took the thunb inpression of Jaggo Bai while she
was |ying unconsci ous. Jaggo Bai m ght | ose her conscious-
ness but 'she was possessed of a large estate and in the
normal course of human-affairs, she would,. while uncon-
sci ous, be surrounded by a |arge nunber of close relatives
of which there were many in the town of Banda in which she
lived. To think that N gam could steal a thunbinpression of
the dying wonman puts a strain on one’'s credulity, particu-
larly when he stood to gain nothing and Ratan Lal, the
al | eged coconspirator, would be better off without the will.
It is a strange plea that Ratan Lal who, on intestacy, stood
to gain a one-half share in his grand-nother’s estate chose
to exclude hinself by fabricating the will. There is sone
evidence that a portion of Jaggo Bai's right thumb was
mutil ated but on exam nation of the relevant ci rcumst ances
in that behalf, the Division Bench of the H gh Court has
rejected the suggestion that the right thunb of the testa-
trix was so badly danmaged as to be incapabl e of producing an

i mpression. Wth these plain findings of fact, we see no
reason for interfering by going into mnute details of the
evi dence.

There is no substance in the grievance that the proof  of
the will in this case is inconplete for want of an attesting

witness's evidence. Section 68 of the Evidence Act deals
with proof of the execution of documents required by law to
be attested. It provides that such docunents shall not 'be
used as evidence until at |east one attesting w tness has
been called to prove the execution, if there be an attesting
witness alive and subject to the process of the Court ~and
capable of giving evidence. Since by section 63 of  the
Succession Act, 1975 a will has to be attested by two or
nore w tnesses, section 68 of the Evidence Act would cone
into play and therefore it was incunbent on the propounder
of the wll to exam ne an attesting witness to prove due
execution of the will. But this argunent over| ooks that
Dwi jendra Nigamis hinself one of the three persons who made
their signatures below the thunmb i npression of Jaggo Bai

None of the three is described in the will as an attesting
witness but such labelling is by no statute necessary and
the mere description of a sighatory to a testanmentary docu-
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nment as an attesting witness cannot take the place of evi-
dence showi ng due execution of the docunent. By attestation
is

582

meant the signing of a docunment to signify that the attestor
is awtness to the execution of the docunment; and by sec-
tion 63(c) of the Succession Act, an attesting wtness is
one who signs the docunent in the presence of the executant
after seeing the execution of the docunent or after receiv-
ing a personal acknow edgnent fromthe executant regards
the execution of the document. Nigam s evidence shows that
he and the other two witnesses saw the testatrix putting

her thunmb-mark on the will by way of execution and that they
all signed the will in token of attestation in the presence
of the testatrix, after she had affixed her thunb-mark on
the will.

The question which now arises for consideration, on
which the Letters Patent Court differed from the |[earned
Si'ngl e Judge of the Hi gh Court, is whether the execution

of “the will by Jaggo Bai is proved satisfactorily. It is
wel |l -settled that the onus probandi lies in every case upon
the party propounding a will, and he nust satisfy the con-

science of the Court that the instrunent so propounded is
the last will of a free and capable testator.(1) By "free

and capable testator" is generally neant. that the testator
at the tine when he nade the will had a sound and di sposing
state of mind and nenory. Odinarily, the burden of proving
the due execution of the will is discharged if the propound-
er | eads evidence to show that the will bears the signature
or mark of the testator and that thewill is duly attested.
For proving attestation, the best evidence would naturally
be of an attesting witness and indeed the will cannot be

used as evidence unless at least ~one attesting w tness,
depending on availability, has been called for proving its
execution as required by section 68 of the Evidence Act.
But where, as in the instant case, the circunstances sur-
rounding the execution of the will are shrouded in suspi-
cion, it is the duty and the function of the propounder to
renove that suspicion by |leading satisfactory evidence. The
testatrix was advanced in age being past eighty vyears of

age, the wll contains provisions which - are prim facie
unnatural since the only son is disinherited under it and
the testatrix died five days after making the wl |- There

can be no dispute that these are gravely suspicious circum
stances. But the propounder has, in our opinion, offered an
expl anati on of these circunstances which ought to satisfy a
prudent mind. Utimtely, that is the test to adopt for one
cannot insist on mathematical proof even where the circum
stances attendant on the execution of the wll raise a
suspicion as regards its due execution. The burden in
testanentary cases is of a different order than in other
cases in the sense that an attesting w tness nust be call ed,
wherever possible, to prove execution, the propounder nust
renove the suspicion, if any, attaching to the execution  of
the will and if there be any doubt regarding the due execu-
tion, he nust satisfy the conscience of the court that the
testator had a sound and di sposing state of mind and nenory
when he nade the will. "Reasonable scepticism not an obdu-
rate persistence in disbelief nor a resolute and inpenetra-
ble incredulity” is demanded of the testanentary judge: "He
is never required to close his mind to the truth". (2)
Gaj endragadkar J. who spoke for the Court in Iyengar’s
case(3) noticed these

(1) See Jarrman on WIlls (6th Ed., D 50) and H  Venka-
tachala lyengar v.B.N. Thijmajanma & Ors. [1959] Suppo. 1
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S.CR 426.

(2) See Harnes v. Hinksen (1946) 50 O WN. 895 per Lord Du
Parcq. (3) [1959] Supp. 2 S.CR 426. 446.
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observations of Lord Du Parcqg with approval and said: It
woul d sound platitudinous to say so, but it is nevertheless
true that in discovering truth even in such cases the judi-
cial mnd nmust always be open though vigilant, cautious and
ci rcunspect . "

Bearing these principles in nmnd and giving equa
wei ght age to openness and vigilance, the position energing
from the evidence nmay be briefly sumed up thus: Ben
Chand’ s behaviour was far too unfilial and renorseless for
him to find a place in the affections of his nother Jaggo
Bai. He had bruised her so badly that she could not possi-
bly reward himw th a precious inheritance. But she gave
her estate not to strangers but to his children born of the
first tw wives and to the second wife Kamla Kunwar. She
al'so gave him a personal right of residence in one of the
houses. Shri N gam the advocate, had no personal notive or
bias to hatch a conspiracy to forge the will. He received no
benefit under the will, directly or indirectly. And Ratan
Lal was the | east suitable co-conspirator because, he stood
to lose under the will what he would have got wthout it.
He woul d have been an equal sharer with Beni Chand in Jaggo
Bai's estate under section 15(1)(a)) of the H ndu Succession
Act, 1956. The entire property conprised in the wll was
Jaggo Bai's Stridhana. The will was read out to Jaggo Ba
and in spite of her advanced years she was in a sound state
of mind and body. The chosen few do possess that privilege.
Thus the executrix has successful ly di scharged what, in the
ci rcunst ances, was a heavy onus-of proving the due execution
of the will and of offering a satisfactory explanation of
the suspicious circunstances surrounding the will. W are
in agreement with the Division Bench of the Hgh Court,
whi ch was consci ous of the special rules governing proof of

testanentary instrunents, that the will propounded by the
executrix is the last will and testanent of Jaggo Bai, made
while she was in a sound and disposing state of mind and
menory.

Beni Chand who opposed the grant of probate to his wife
Kam a Kunwar di ed during the pendency of the appeal in this
Court. He is now represented by his | egal representatives
al nost all of whom supported the grant of probate. The one
person from anongst the heirs of Beni ~Chand who stoutly
pressed this appeal is Vikram Chander, one of the sons of
Beni Chand, born of his third wife Ved Kumari .

VWhile Kamla Kunwar’s appeal was pending. before the
Di vi sion Bench of the High Court, Beni Chand alienated sone
of the properties included in the will to a person called
Sadhu Prasad. The alienation was purportedly nmade on the
basis that the | earned Single Judge of the Hgh Court had
set aside the will and had refused to grant the probate 'to
the executrix. The alienee Sadhu Prasad is also an- appel -
lant before wus, having joined Beni Chand in filing the
appeal . W have had the benefit of the argunents advanced by
M. Jain on behalf of the alienee but nothing that he has
urged is enough to upset the view taken by the Division
Bench of the Hi gh Court.

The only argunment advanced by M. Jain to which refer-
ence need be nade is that even alienees are entitled to
citations in probate proceedings and in the absence of such
citations the grant of probate is
584
vitiated. 1In support of this subm ssion reliance is placed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 8

on a judgenment of the Madhya Pradesh High Court in Banwari -
lal Shriniwas v. Kumari Kusum Bai and Os. C) It was held
in that case that any interest, however slight, and even
the bare possibility of an interest is sufficient to entitle
a party to oppose the grant of probate. A purchaser, there-
fore, who acquires an interest in the estate of the testator
by reason of a transfer by his heirs nust be cited in testa-
nentary proceedings. W will assune without affirmng that
this is the true position in |aw but the inportant distinc-
tion is that the alienee in the instant case is a trans-
feree pendeme |ite who purchased sone of the properties
included in Jaggo Bai’s will while the Letters Patent Appea
was pending in the Allahabad H gh Court. 1In the very nature
of things no citation could be issued to himprior to the
conmencenent of the probate proceedings. In fact, we felt
that the alienee had no right to be heard in this appeal
Nevert hel ess, we heard his counsel on the point whether the
executrix has established the will. One reason why we
heard the alienee is that he should not be able to raise any
objection later that the decision in these proceedings is
for some reason or-the other -not binding upon him

The property included in the will is for the time being
in the possession of a Receiver appointed by the Court.
Since we have upheld the will, the Receiver shall have to
hand over the property to the executrix, Kam a Kunwar, who
is respondent’ 1 to this appeal. ~ W however direct that the
Recei ver shall continue in possession O the property for a
period of 4 nmonths fromtoday and hand it over to respondent
1 on the expiry of that period. The alienee Sadhu Prasad
may, if so advised, filea suit within that period for such
relief as he is advised to seek and obtain interim orders,
if he may, within that period as regards the possessi on of
the property alienated to him Subject to such orders, if
any, the Receiver shall hand over the property to respond-
ent 1, Kam a Kunwar.

M. Tarkunde who appears on behal f of respondents 1, 4,
5, 7 and 8 made a statenment before us on the conclusion of
the argunments in the appeal that even if we uphold the

validity of the will, his clients woul dbe willing to make
an ex-gratia paynment to 4 out of the 5 children born'to Ben
Chand from Ved Kumari. Two daughters SubhashniSeth “and

Chander Rekha and three sons, Pratap Chander, Vikram Chander
and Khem Chander were born to Beni Chand from Ved Kunari.
M. Tarkunde has given an undertaking to this Court on
behalf of his <clients that they shall pay a sum of Rs.
20,000/- to each of the two daughters, Subhashni Seth and
Chander Rekha and a simlar anmount to each of the two  sons,
Pratap Chander and Khem Chander. Under this arrangenent, no
amount what soever shall be payable to Vi kram Chander and not
certainly to the alienee Sadhu Prasad. According to the
undertaking, the aforesaid anount totalling Rs. 80, 000/-
shall be paid to the four persons nmentioned above within one
year of the date on which respondent 1 obtains actual pos-
session of the properties included in the will, which were
alienated ,by Beni Chand. M. Tarkunde also agrees and
undertakes on behal f of
1) AI.R 1973 MP. 69.
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clients that in the event that the aforesaid amount or any
part of it is not paid as stipulated, the persons to whom
the anount is payable, or any one or nore of them shall be
entitled to recover it in execution of this judgnent as if
there were a decree in favour of each of themin the sum of
Rs. 20, 000/ -.

In the result, we dismss the appeal and direct that the
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costs of the appeal shall be paid equally by Vikram Chand-
er, the son of Beni Chand and by the alienee Sadhu Prasad.
MR Appeal dism ssed.
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