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ACT:

Succession to Estate-Proprietor dying intestate leaving a
singl e heir-Dispute between several claimants-Suit by person
out of possession-Application for taking of 'security from
person in possession-Power of District Judge-Bengal WIIs
and Intestacy Regul ation V of 1799 ss. 3, 4.

HEADNOTE

The respondent had brought a suit in-the court of the Sub-
ordinate judge, Jalpaiguri for declaration of his title as
the sole heir and successor to( his father’'s inpartible
estate, which was taken possession of by his step-npther.

That suit was on transfer pending .in the High Court. Two
other title suits were also pending in the High Court in
which certain agnates were claimng as successors. The

respondent noved an application before the District Judge,
Jal paiguri for the taking of security from the appellant
under s. IV of the Bengal WIls and Intestacy Regulation V
of 1799. The District Judge held that the application was
barred under Art. 181 of the Indian Linmitation Act and that
s. IV of the Regul ation had no application since it applied
only where the deceased had |l eft several heirs and not . one.
The High Court found in favour of the respondent on both the
points and directed the District Judge to take security
under s. |IV. Section IV of the Regulation is as follows,
"If there be nore heirs than one to the estate
of a person dying intestate, and they can
agree anongst thenselves in the appointnent of
a comon nmanager, they are at liberty to take
possession, and the Courts of justice are
restricted from interference, wi t hout a
regul ar conplaint, as in the case of a single
heir; but if the right of succession to the
estate be di sputed between several claimants,
one or nore of whom nmay have taken possession
the Judge, on a regular suit being preferred
by the party out of possession, shall take
good and sufficient security fromthe party or
parties in possession for his or their
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conpliance with the judgment that may be
passed in the suit; or, in default of such
security being given wthin a reasonabl e
period, rmay give possession, until the suit
may be determined, to the other «claimant or
claimants who may be able to give such
security, declaring at the same tinme that such
possession is not in any degree to affect the
right of property at issue between t he
parties; but to be considered nmerely as an
admnistration to the estate for the benefit
of the heirs who may on investigation be found
entitled to succeed thereto."

Hel d (Per Hi dayatullah, Dayal and Ayyangar JJ.) that the

70

Regul ation was a piece of restrictive legislation and its

provi sions should be strictly construed.

Each of 'the ss. 11, Il and 1V of the Regulation, properly
read and construed, was a conplete code by itself and dealt
with the different situations. Section Il applied when the

deceased died Deb |eaving a wi |l and nam ng an executor to
manage the property, S.111 applied when the deceased died
intestate leaving a single heir and s. |1V applied when the
deceased died intestate |leaving nore than one heir. The
provisions of ss./ Il and IV were in no way inconsistent
and it was not necessary to construe themtogether

Cohen v. S. E. Railway, (1877) 2 E. & D. 253, held inapplic-
abl e.

The second part of s. IV which provided for. taking of
security did not apply to a case such as the present where
the deceased died intestate leaving only one heir  entitled
to the entire estate. It fell within the anbit of 's. Il of
the Regul ati on.

Since the courts have now anpl e powers under the |ndian
Succession Act, 1925, and the Code of G vil Procedure, these
provisions of the Regul ation are out of date and should be
repeal ed

Per S. K Das and Sarkar JJ -Section |V of the Regulation
does not require an application for taking security and the
court can act suo notu. Art. 181 is confined to
applications wunder the Code of Civil Procedure and it can
have no application to the present application as it is
under s. IV of the Regul ati on and not under the Code. An
application is not under the Code because the procedure
there laid down has to be foll owed.

Sha Mul chand & Co. Ltd. v. Jawahar MIls, Ltd. [1953] S.C R

351, applied.
The Court of the District judge is the proper  forum where
the application under s. IV can be made. In the absence of

an order under s. 23 of the Bengal, Agra and Assam G vi
Courts Act, 1887, the order contenplated by s. IV can be
made only by a District Judge and it is not necessary that
the suit nentioned in the section nmust be pending  before
hi m

Kumar Punyendra Dev v. Kumar Bhairabend -a Deb. (1946) 50 C.
W N. 776, approved.

There is no reason why the Resol ution should provide differ-
ently for cases of a single heir and cases of nobre than one
heir and it does not do so. The words "if the right of
succession to the estate is disputed between severa
claimants" in s. IVincludes a case where a person dies
leaving a single heir and several persons dispute each
claimng to be that heir

separated by a semi-colon they cannot deal wth t wo
different states of affairs and that the latter part’ nust
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Neither does the word "but" between the two parts lead to
t hat concl usi on.

The word "heirs’ in the second part of s. IV rmust include
one heir.

Section IV of the Regulation, therefore, applied to the case
and the appellant could be called upon to furnish security.
It was not correct to say that s. IV of the Regulation was
impliedly repealed by ss. 192 to 195 of the Succession Act,
1925.

The High Court had Jurisdiction in revision to set aside the
order of the District Judge since he had failed to exercise
his jurisdiction on a msinterpretation of the statute and
erroneous view of linmitation

Joy Chand Lal Babu v.  Kamal'aksha Choudhury. (1949) 76 I. A
131, applied.
But the power to take the security under s. IV of the

Regul ation is a discretionary power vested in the District
Judge and the H gh Court was in error in directing himto do
so.

JUDGMVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 539 of 1960.
Appeal by special |eave fromthe judgnment and order dated
June 6, 1956, of the Calcutta H gh Court in Gvil Rule No.
499 of 1955.

C. K. Daphtary, Solicitor-General of India, B. Sen, S N

Mukherji and P. K. Bose, for the appellant.

K. B. Bagchji and Sukumar Ghose, for the respondents. My
10, 1963. The Judgnent of M Hi dayatullah, Raghubar Daya
and N. Rajagopal a Ayyangar JJ., was delivered by Raghubar
Dayal J. The separate opinion ofS. K- Das and A K. | Sarkar
JJ., was delivered by A K Sarkar J.

SARKAR J. Raja Prosanna Deb Raikat, the proprietor of the

Bai kundi apur Raj Estate, in the district of jalpaiguri in
West Bengal, died intestate on Decenber 4, 1946. The Raja
left behind hima wi dow, Rani Asrumati- Debi, now deceased
and the appellant Prativa Bose, the daughter by her. Rani

Asrumati took possession of the estate on the Raja’ s death.
On August 7, 1947, the respondent Rupendra instituted a suit
in the Court of the Subordinate Judge of jal paiguri, against
Rani Asrumati and certain other agnatic relations of the,
Raj for a declaration that as the Raja is eldest son

72

by another wi fe Rani Renchi, he was the sole | awful heir and
entitled to the exclusive possession of the estate which was
an inpartible estate and governed by the rule ~of/ pri-
nogeniture, and for possession and other consequentia
reliefs. Rani Renchi was a |lady belonging to the Lepcha
tribe and the respondent Rupendra alleged that the Raja had
married her according to the Gandharba form The suit —was
contested by Rani Asrunmati and the agnatic relations who
deni ed that there had been any marri age between the Raja and
the nother of the respondent Rupendra. The suit was
transferred to the High Court at Calcutta by an order made
on April 12, 1949 under cl. 13 of its Letters Patent. The
respondent Rupendra made an application to the High Court in
that suit for appointnent of a receiver but it was dism ssed
on July 29, 1952. There was an appeal fromthis order but
the records do not show that it succeeded. |t appears that
two agnatic relations, nanely, Kumar Guru Charan and Kumar
Jitendra filed suits in the Hgh Court at Calcutta each
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claimng title to the estate as the sole heir of the
deceased Raja. All these suits are still pending.
On January 5, 1954, Rani Asrumati died and thereupon the
appel lant Prativa Bose took possession of the estate
claimng title toit. Since then she has been and still is
i n possession.
On March 31, 1954, the respondent Rupendra filed an
application wunder s. 4 of the Bengal Regulation V of. 1799
in the Court of the District Judge of jalpaiguri for an
order <calling upon the appellant Prativa Bose to furnish
security for compliance with the judgment that may be passed
in the suit filed by him The learned District judge
di smssed the application on two grounds. He first held
that s. 4 of the Regulation did not apply to a case where a
person died intestate leaving a single heir and the dispute
was between several persons claiming to be that heir. Then
he held that the application by the respondent Rupendra was
barred ~under Art. 181 of the First Schedule to the
Limtation Act.
The Respondent Rupendra noved the High Court at Calcutta in
revi sion —against the order of the learned District judge.
The Hi gh Court disagreed with-the |earned District Judge on
both the points and set aside his order
73
and directed himto "exercise his special Jurisdiction under
s. 4 of the Regulation and take sufficient security fromthe
opposite party Prativa Bose." The present  appeal 1is by
Prativa Bose against the order of the Hi gh Court.
The object of the Bengal Regulation V of 1799 « appears to
have been "to limt the interference of the Zila......
Courts of Diwani Adalat inthe execution of wlls and
adm nistration to the estate of persons dying intestate."
The first section is in the nature or a preanble, and so far
as relevant,sets out the object of the Regulation as earlier
st at ed. Section 2 deals with the case of the death 'of a
person leaving a will and appointing an executor where the
heir of the deceased is not a disqualified |andholder
subject to the superintendence of the Court of Wards: It
states that the executor is to take charge of the ‘estate
wi t hout any application to the Judge of the Diwani Adal at or
any other officer of the Governnent and it prohibits the
courts of Justice frominterfering in such cases except on a
regul ar conpl ai nt agai nst the executor. Sections 3, 4 and 5
(the last so far as naterial only) are in these terns :
S. 3 In case of a Hi ndu, Missal man or- ot her
person subject to the jurisdiction of the Zila
Courts dying intestate, but |leaving a son or
other heir, who, by the laws of the country,
may be entitled to succeed to the whol e estate
of the deceased, such heir, if of ~age and
conpet ent tO take t he possessi-on and
managenent of the estate, or, if under age or
i nconmpet ent and not under the superintendence
or the Court of Wards, his guardi an or nearest
of -kin who, by special appointnent or by the
law and wusage of the country, nay be
authorised to act for him is not required to
apply to the Courts of justice for permnission
to take possession of the estate of the
deceased as far as the same can be done
wi thout violence; and the Courts of justice
are restricted from interference in such
cases, except a regul ar conpl ai nt be
preferred.
S. 4 1f there be nore heirs than one to the
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estate of a person dying intestate, and they
can agree anongst t hensel ves in t he
appoi ntnent of a conmon nanager, they are at
liberty to take possession, and the Courts of

justice are restricted from interference,
without a 6-2 S. C. Indial64

74

regular conplaint, as, in the case of a,

single heir; but If the right of succession to
t he estate be disputed bet ween severa
cl ai mants, one or more of whom may have taken
possessi on, the judge, on a regular suit being
preferred by the party out of possession’
shal |l take good and sufficient security from
the party or parties in possession for his or
their conpliance with the judgnment that may be
passed in'the suit; or, in default of such-
security being given wthin a reasonabl e
period, nmay give possession, until, the suit
may be, determined, to the other claimnt or
claim ants Wwo may be able to give such
security,,” declaring at the same tine that
such possession is not in any degree to affect
the right ~of property at issue between the
parties ; but to be considered nerely as an
administration to the estate for the benefit
of the heirs who may on i nvestigati on be found
entitled to succeed thereto.

S. 5.n the event of none. of the claimnts
of the 'estate of ‘a person dying intestate
being able to give the security required by

the preceding section, and in all cases
wherein there may be no person authorised and
willing to take charge of the |anded estate of

a person deceased, the Judge wthin \whose
Jurisdiction such estate nay be situated (or
in which the deceased may have resided, or the
principal part of the estate may lie, in the
event of its being situated withintwo or nore
jurisdiction is authorised to appoint an
admi ni strator for the due care and -managenent
of such estate............. oo ... "
Section 6 provides for taking of security from the
adm ni strator appointed under s. 5 and for granting  of
allowance to him Section 7 states that the judges of the
Zila Court on receiving information that any person wthin
their respective Jurisdiction has died intestate |[eaving
personal property of which there is no claimant are to adopt
neasures for the tenporary care of the property as nentioned
in the section. Section 8, which is the |last section of the
Regul ation, provides that nothing in the Regulation is to
l[imt or alter the Jurisdiction of the Court of Wards
in certain matters.
M. Sen appearing for the appellant canvassed a numnber

of points including the two which were decided in favour of
his client by the trial Court. W shall first take up the
gquestion of limtation. It does not seemto us that the
guestion really arises. Article 181 of the Limtation Act,
19.08, prescribes the time within which certain applications
can be nmde. Section 4, however, does not require any
application before an order calling upon a person to furnish
security can be made under it. The section does not nention
any application and it seenms to us that it was intended that
the Court should act suo motu. Indeed the Regulation no
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where requires an application for making any of the orders
for which it provides. Article 181 would have no :operation
where no application is required to enable a court to nmake
an order: see The Oiental Bank Corporation v. J. A
Charriol (1) and Sohan v. Khal ak Singh (2 The present case
cannot, therefore, be decided on the ground that the
application by the respondent Rupendra had been nade beyond
the time prescribed by Art. 181

It also seens to us that Art. 181 of the Linmtation Act s
i napplicable to the present case for another reason. We
will now assume that s. 4 of the Regulation requires an
application to the Judge before the order nentioned in it
can be nmade. Now Art. 181 deals wth "applications for
which no period of limtation is provided" either in the
Limtation Act or s. 48 of the Code of G vil Procedure. The
preponderating vi ew adopted by the High Courts in regard to
this article and its corresponding provision in the earlier
Limtation Act ~of 1877 is that applications nentioned in
them are applications under the Code of Civil Procedure
only. The reason for this viewis that as the article is in
general terns, it nmust be construed ejusdem generis and so
construed it rmust be applicable only to applications under
the Code for all the other articles in the Act providing
periods of limtation for applications deal wi th application
under the Code. It is however said that the Act was anended
in 1948 and now there are two articles, nanely, Arts. 158
and 178 which deal with applications under the Arbitration
Act and licence, since the anendnent, it cannot be said that
all other articles in the Act deal w th applications under
the Code. It is, therefore, contended that Art.

(1) (1886) |.L.R 12 Cal. 642, 650. (2) (1891) I.L.R 13
All. 78.

76

181 <can no nore be construed ejusdem -generis and confined
to applications under the Code.

W are unable to accept this contention and think that the
view expressed by Das J., in She Mil chand & C, o. Ltd. V.
Jawahar MIlls Ltd (1) puts the matter correctly. The
| earned judge said, "It does not appear to us quite
convi ncing wi thout further argunent, that the mere amendment
of articles 158 and 178 can ipso facto alter the nmeaning
which, as a result of a lon, series of Judicial decisions of
the different High Courts in India, cane to be attached to
the |language used in article 181. This |long catenation of
decisions may well be said to have, ,is it-were. added the
words 'under the Code’ in the first colum of that -article.
If those words had actually been used articles 158 and 178
certainly would not have affected the neaning of _that
article. If, however, as a result of 'Judicial / con-
struction, those words have come to be read into the /first
colum as if those words actually occurred therein, we are
not of opinion, as at present advised, that the subsequent
amendment of -articles 158 and 178 nust necessarily and
automatically have the effect of altering the long acquired
nmeaning of article 181 on the sole and sinple ground that
after the anendnent the reason on which the old construction
was founded is no |onger available." W respectfully agree
with these observations and feel no doubt that even now Art.
181 has to be read is confined to applications wunder the
Code.

It was then said that the application which the respondent
Rupendra nade was under the Code because in view of s. 141
of the Code the procedure prescribed by the Code has to be
followed in dealing with an application made under s. 4 of
the Regul ation. This is obviously fallacious. The question
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is not whether the procedure for an application is that
prescri bed by the Code but whether the application was under
Code. The application by the respondent Rupendra was not
under the Code in any sense. The Regulation had been in
exi stence before the Cvil Procedure Codes had been enact ed.
We, therefore, think that even if s. 4 of the Regulation
required an application, Art. 181 of the Linmtation Act
woul d not apply to such application.

(1) [1953] S.C R 351, 371

77

The next question is whether the order could only be made by
the court where the suit mentioned in s. 4 of the Regulation
was pendi ng. The High Court at Calcutta held in Kunar
Punyendra Narain Deb v. Kumar Bharabendra Narayan Deb(1)
that the order could be nade by a District Judge even though
the suit nentioned was not pending before him We think
that this is the correct-view ~Al that s. 4 says is
that "the Judge on a regul ar suit being preferred shall take
good and sufficient security" There nothing to show that the
"Judge"  ‘referred to is thejudge before whomthe suit is
pendi ng though no doubt there will be no power to nake an
order requiring security under the section before the suit
mentioned in it hasbeen filed. Fromthe summary of the
Regul ation that we have earlier given we are inclined to
think that the judge referred to is the Judge of the Zla
Court whose powers of interference in the adm nistration of
the estate of a deceased person areintended to be res-
tricted by the Regulation. The Zila Courts have no doubt
been | ong abolished. Their place was taken up by Courts of
Di strict Judges constituted by the Bengal Cvil Courts Act,
1871, section 12 of which provided that "the present judges
of the Zillah Courts, Additional Judges, Subordi nate Judges
and Munsifs shall be deened to have been duly appointed to
the office the duties of which  they  have respectively
di schar ged and shall be ‘the first District Judges,
Addi tional Judges, Subordinate Judges and Minsifs named
under this Act." The Act of 1871 was replaced in its turn by
the Bengal, Agra and Assam Civil Courts Act, 1887 / which

provided that "All Courts constituted, appointnents nade
under the Bengal Civil Courts Act, 1871 or —any enactnent
t her eby repeal ed. . .. shall be deened to have been
respectively constituted, nade under this-Act." It would

appear, therefore, that the words "Judge" and "Zila Courts"
in the Regulation have now to be understood as referring
respectively to District Judges and Di strict Courts
appoi nted and constituted under the Act of 1887. Section 23
of the Act of 1887 provides that the H gh Court may by order
aut horise any Subordinate judge to take cognizance of a
proceedi ng under the Benga
(1946) 50 CWN. 776
78
Regul ation v of 1799. It would thus appear 'that ‘a Sub-
ordi nate judge woul d have jurisdiction to take cogni zance of
proceedi ngs under Regulation V of 1799 only if the Hi_gh
Court conferred such jurisdiction on himby an order nmade
for the purpose and no Subordinate judge world have such
jurisdiction wthout such order even though the suit mnight
be pending before him It is, therefore, clear that in the
absence of an order under s. 23 of the Act of 1887, the
order contenplated by s. 4 of the Regulation can be made
only by a District Judge. It cannot hence be said that the
District Judge of Jalpaiguri had no Jurisdiction to act
under s. 4 of the Regulation in the present case at all

W turn now to the question concerning the correct
interpretation of s. 4 of the Regulation. It is said on
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behal f of the appellant that s. 4 applies to a case where
“there be nore heirs than one". |In such a case only the
Court has the power to demand security. A case like the

present, where a person dies leaving a single heir is
governed by s. 3 only and as that section does not provide
for any security being demanded, the appellant cannot be
call ed upon to furnish security.

We are unable to accept this contention. W find no reason
why the Regulation should have provided differently for
cases of a single heir and cases of nore than one heir and
we do not think it did so. It is no doubt true that s. 4
conmences wth the words "if there be nore heirs than one"
and provides that in such a case the heirs, if they agree,
can take possession and Courts are not to interfere except
upon a conpl aint being preferred. It is not clear what the
conplaint contenplated is. It may be said that conplaint is
not one arising out of a dispute between the heirs, for this
part of the section-directs the Courts not to interfere
except | upon a conplaint, when the heirs are agreed anobng
thenselves ; if the heirs are agreed, then the conplaint is
not likely to be out of a dispute between them However
this may be, the section go on to say after a semni-colon
"but if the right of 'succession to the estate be disputed
bet ween several claimants" and one or nore take possession
and the party out of possession files a suit, then the Court
shall call upon the party in possession to furnish security.
It seens to us that the words "if the right of succession to
the estate be di sputed between
79
serval claimants", taken ' by thenselves, clearly.include a
case where a person dies leaving a single heir and severa
-persons dispute each claimng to be that heir. This s to
us to be beyond all dispute. That being so, it would
"follow that in such a case also, the Court nay demand
security fromthe party in possession.. The |learned District
Judge thought that as the opening words of the section dealt
with a case of nore heirs than one, the words "the right of
succession to the estate be disputed between severa
clai mants" which are separated fromthe opening wrds by a
sem -col on nust be read as governed by the opening words,
and therefore, as confined to a dispute between severa
claimants in a case where there arc nore than one heir. We
are not aware of any rule which says that two parts of a
sentence separated by sem colon cannot deal wt) two
different states of affairs. W find no justification in
such a case for refusing to give to the words wused their
plain neaning and to read them as controlled by the
preceding words because they are separated by a senicol on
Neither do we think that the word "but" after the sem-col on
shows that what follows it nust contenplate the case /dealt
by the words preceding it. W think that word "but" was
used to distinguish between two cases, in one of which the
Court was directed not to interfere and in the other to

interfere in one way, namely, by demanding a security. The
use of the word "but" does not lead to the conclusion that
the cases so distinguished nust otherw se be the sane. The

word nmay be appropriately used to indicate that in one set
of acts the Court is not to interfere without a conplaint
and The another it nmay do so. The learned District judge
al so though that the use of. the word "heirs" in plural in
the. expression "for the benefit of the heirs who nay on
i nvestigation be found entitled to succeed" occurring at the
end of the section showed that security could be denanded
only where a person had died | eaving two or nore heirs. We
think, the learned District judge was clearly wong in this.
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As the H gh Court pointed out, the plural nust include a
si ngul ar.

It was also said that s. 3 deals with a case where a person
dies leaving a single heir and covers the dispute between
several persons each claimng to be the sole heir. It was
contended that as this section does not provide for

80

demandi ng of security when one of the disputing clainmnts
has peacefully got possession and the other or others have
filed a suit, s. 4 cannot be applied to this case for the
pur pose of demandi ng security. Assumi ng t hat t he
interpretation put upon.s. 3 is right., is to which we do
not think it necessary to express any view, we are unable to
see why if s. 4 also deals with a case of a dispute between
several persons each claimng to be the sole heir Wich if
what we have said before is right, it does -- its operation
shoul d be excludedin a case covered by s. 3. of course, if
on its own words it can be said that s.4 does not apply to
the <case of ~a person leaving a single heir, no further
guestion ‘arises. ~On the other hand, if it applies to such a
case then there is no reason to say that it does not so

apply sinply because s.3 also applies to such a case. We
find no difficulty in applying both the sections to the case
of a single heir.. If there is no dispute, s. 4 has no
operation in so far as demand of security ill, concerned

If there is dispute, the Courts can Interfere under s. 3 on
a conplaint being filed and they canalso denand security
when one is in possession and the other or others ire out of
Possession and have filled a suit or suits, W agree wth
the High Court that s. 4 applied to this case and the
appel l ant coul d be called upon to furnish security.. W have
sone doubt if s. 3, is intended to apply to  the case of
several persons each clainming, to bethe single heir of an
intestate but we have issued it to-apply to such a case.
Then it was said that ss. 192-195 of the Succession Act,
1925 inpliedly repeated s. 4 of the Regulation. These
sections of the Succession Act no doubt Act no doubt dea
with a summary deci sion of a disputed right to possession on
Successi on. But they are not identical wth s. 4 of
Regul ation. Section 4 doesn’t apply unless there is a suit.
The provisions of the Succession Act apply when there is no
suit. Under the later Act a party in possession nmay be
di spossessed if the judge thinks he has no right while under
the Regul ation he cannot be dispossessed if he furnishes the
security required of him There are other ~differences
between the two. They are further in no sense in conflict
with each other. W do not think, therefore, that the |ater
Act can be said to have repeated the earlier inpliedly.
Lastly it is said that the H gh Court shoul d not have

81

interfered in revision as the trial Court had  neither

exceeded nor refused to exercise its Jurisdiction. It seens
to us that this contention is ill founded. It is ' beyond
dispute that "if the erroneous decision results in the

subordi nate court exercising a jurisdiction not vested in. it
by law or failing to exercise a jurisdiction so vested, a
case for revision arises": Joy Chand Cal Babel v. Kamal aksha
Chaudhury(1). This principle fully applies to the present
case. ’'the trial Court erroneously held-that is erroneously
in the view of the High Court a vieww th which we agree-
that properly interpreted s. 4 did not apply to the present
case, and also that the application by respondent Rupendra
was barred by limtation and on these grounds refused to
exercise jurisdiction wunder s. 4 of the Regulation. The
H gh Court was, therefore, fully justified in setting aside
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the order of the learned District Judge in exercise of its
revi sional jurisdiction

W have now dealt with all the objections to the appli-
cability of s. 4 of the Regulation to the present case
rai sed by |earned counsel for the appellant. W have not
been able to accept any of them The question however
whether it is obligatory upon the District Judge in a case
to which s. 4 applies to take security fromthe party in
possession, has caused us sonme anxiety. The High Court
thought that it was and so did the trial Court. Havi ng
given the matter our best thought we are inclined to take
the opposite view W think the section |eaves it to the

District Judge to ask for security if in al | the
circunst ances of the case he thinks that is the proper order
to make. He has a discretion in the matter and is not

obliged as soon as a case cones under the section, to denand
the security.

No doubt the section says “the judge.......... shal
take.... security." Prima facie the words, appear to inpose
an obligatory duty on the Judge. But the context may

indicate —a different intention: see State of UWP. v.
Manbodhan Lal Srivastava(’'). W think the context in the
present case does so. It certainly does seemto us very
strange that a person in-possession of property claimng to
be an heir should be required by a statute to give security
i mply because sonme other person clains to be entitled to

(1) (1949) 76 I.A  131.

(2) [1958] S.C.R 533.
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it as the heir, no matter whether or not thelatters claim
has the slightest foundation. —An intention |eading to such
a situation should not be easily ascribed to a |egislature.
It does not seemto us that such could have been the ' inten-
tion of the present statute. There -are several considera-
tions, apart fromthe absurdity of the situation, which | ead
us to that view

The first consideration which we wish to notice is /the fact
which we have earlier noticed, that under the section, the

judge is to call for security suo Motu.. O course, the
Judge cannot call for security unless the facts entitling
him to do so exist. It is obvious that in nost -cases the

Judge woul d have no know edge of these facts.  He woul d thus
be unable to act suo nmotu in a very |arge nunber of cases.
It seems to us that it could not have been intended to cast
an obligatory duty on the Judge when in a large nunber of
cases it would be inmpossible for himto discharge that duty
for want of know edge of the necessary facts.

Next, we wi sh to point out that the whole object of the
Regul ation is to restrict the interference of Courts in the
matter of succession. Section 4 in so far as it enables a
Court to demand security is an instance wher e die
restriction is relaxed and a Court is permtted to interfere
in the manner provided, that is, by demanding security  from
the party in possession as an heir. There can be no doubt
that the interference by the Court which the Regul ation was
intended to restrict was discretionary with the Court. It
would seemto followthat the interference which s. 4 per-
mtted should al so be discretionary.

Then we wi sh to observe that ss. 4 and 5 read together |ay
down three successive stages in connection with the denand
of security. In the first stage s. 4 provides that the
judge shall take security fromthe party in possession of
property. That section also provides that if that party
fails to give the security, the judge may gi ve possession of
the property to the other claimnt or claimnts who may be
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able to give such security. This is the second stage. The
third stage is provided for ins. 5. That stage is where
none of the claimants to the property, that is, neither the
one in possession nor those out of possession, is able to
give the security. In such a case the Judge is authorised
83

to appoint an adm nistrator of the property for its care and
managenent until the suit nmentioned ins. 4 is determ ned.
Quite clearly the power which is given to the judge in the
second and third stages is a discretionary power. The words
used are in one case "may" and in the other "is authorised"
both of which confer a discretionary power. It cannot be
said that these words notw thstanding their forminpose an
obligatory duty for they confer power to protect the right
of a party. We say this because the section does not
proceed on the basis that the party out of possession has
any right but only on'the basis of the existence of a
di spute no natter however unmeritorious. It '"Seens that if
the power 'that the Judge has in the second and third stages,
is only discretionary it canhardly be that the power given
to him inthe first stage is obligatory. It could not be
that the section obliged the judge to take security fromthe
claimant in possession, while if lie did not furnish the
security it was optional for the Judge to put the riva
claimant in possession or to appoint an admnistrator to
take possession. It seens to us that since the power
exerci sabl e in the second and third st ages is a
di scretionary power, the power exercisable in the first
stage nust al so be of ‘the same nature.

In our view, therefore, the High Court was in _ error in
directing the District Judge to "take sufficient  security
fromthe opposite party Prativa Bose", the appellant. before
us. We think the proper course would be to send the case
back to the District Judge to decide “in his discretion
whet her he <considers it a fit case for <calling wupon the
appellant to furnish security andif he thinks it 'is, to
take the security. It was contended on behalf of the
appellant that in view of the order of the High  Court
refusing the application of the respondent Rupendra for the
appoi ntnent of a receiver, the District Judge cannot in the
exercise of his di scretion call upon the appellant to
furnish security. We do not think that the decision in the
application for the recei ver concl udes the matter
finally, for that decision proceeds on findings which were
in their nature only prinma faci. The learned District Judge
in deciding he there to demand security or not will no doubt
gi ve due consideration to everything properly placed before
him including the findings in the appli cation for
appoi nt nent
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of receiver and nmake his own order after such conside-
ration.

We, therefore, direct that the case be sent back to the
District judge of jalpaiguri to decide whether he would in
the circunstances of this case call upon the appellant to
furnish security and nmake an order accordingly. The costs
in this matter in all the Courts so far incurred and to be

incurred before the District Judge under this order, will be
costs in the suit.
RAGHUBAR DAYAL J.-This Appeal, by. special |eave, i s

directed agai nst the judgnent of the Hi gh Court of Calcutta,
and rises in the follow ng circunstances.

Raj a Prasanna Deb Raj kot, the Raja of the inpartible estate
known as 'the Bai kunthapur Raj Estate’, died intestate on
December 4, 1946, |eaving considerabl e properties, inmovable
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and novabl e. Ashrumati, the widow, claimng as the sole
heir, took possession of the property, except the southern
bl ock of the palace at jalpaiguri and a small quantity of

land attached to the palace. On Cctober 31, 1947, she got
mut ati on of her nane over the property despite applications
for nmutation- by three other persons. Kumar  Rupendr a
Narayan instituted a title suit, Suit No. 40 of 1947, in the
Court of the Subordinate Judge; Jal paiguri, on August 7,
1947, agai nst Ashrumati and other claimants for t he
declaration of his title as the sole heir of and successor
to his father Raja Prasanna Deb Rajkat and for the recovery
of possession of the estate left by the Raja. According to
him the Raja left three sons Kumar Rupendra Deb Raj kot and
his younger brothers Kumar Shiba Prasad Deb and Kumar Deba
Prasad Deb, a daughter Prativa Bose and two wi dows
Ashrumati, nother of Prativa Bose and Renchi Devi, nother of
the three sons. The suit was transferred to the Hi gh Court
under cl. 13 of the Letters Patent, 1865, and was nunbered
as Extraordinary Suit No. 2 of 1948. Two other title suits
No. 2347 of 1950 and 3619 of 1951 were also filed in the
Hi gh Court in-its Original Cvil jurisdiction by Guru Charan
Deb and jitendra Deb.” In July 1952, applications for
the .appointment of a receiver and injunction order were re-
jected by the H gh Court. On Ashrumati’s death on January
5, 1954, Prativa Bose was substituted in her place in these
suits.
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On March 31, 1954, Kumar Rupendra Deb applied 'to the
District Judge of ‘jalpaiguri, -praying that. good and

sufficient security be taken from Prativa Bose under the
provisions of s. IV of the Bengal WIls & Intestacy Regu-
lation V of 1799, hereinafter called the Regul ati on. Thi s
application was opposed on grounds that it was presented
after the expiry of the period of limtation, that the
provisions of s. IV of the Regulation did not apply to a
case where a single heir had been |left by the deceased, that
the application was barred by the principle of waiver and
that the District judge had no jurisdiction to entertain it
as the suit was at the tine pending in the H gh Court. The
District judge held that the application was barred by tine
in view of the provisions of Art. 181 of the Schedule to.

the Indian Limtation Act and that the provisions of s.. 1V
of the Regulation applied only to cases where the deceased
had left several heirs and therefore di sm ssed t he

application.

Kurmmar Rupendra Deb went in revision to the Hi gh Court.
The High Court found in his favour on both the -questions
regarding limtation and regarding the applicability of  the
provisions of s. IV of the Regulation to the facts of the
case, and accordingly, allowed the revision application and
ordered that the District Judge should exercise his- specia

jurisdiction under s. |V of the Regulation and take
sufficient security fromthe opposite party viz.Prativa
Bose. It is against this order that this appeal has  been

presented by Prativa Bose after obtaining special |eave from
this Court..

Learned counsel for the appellant has urged the follow ng
poi nt s:

1. Section IlIl and not s. 1V of t he
Regul ation applies to the facts of the case.
2. The application for the taking of

security fromthe party in possession is nmade
in the suit and, consequently it is the Court
where the suit is pending which has the
jurisdiction to entertain that application.
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3. The application is barred by the
principles analogous to res judicata on the
ground that the High Court has already gone
into the question of the interimprotection of
the estate.’

4. If such an application be considered to
be an inde-

pendent application and not an application in
the suit, it is barred by limtation under the
provisions of Art. 181 of the First Schedul e
to the Limtation Act.

5. The Regulation is inpliedly repealed by the
provi sions of the Code of Civil Procedure and
the Indi an Succession Act, 1925.

6. The Hgh Court had no jurisdiction to
entertain a revision against the order of the
District Judge rejecting the application
praying for the demand of security from
Ashrumat i Devi and  therefore coul d not
interfere with that order

Before dealing with these points, we would like to refer to
the relevant provisions of the Regulation. |Its sections |11
and IV, as they stood originally, are set out bel ow

T I'n case of a H ndoo, Missulman, or
ot her /person subject to the ‘Jurisdiction of
the Zillah or City Courts, dying intestate,
but | eaving a son or other heir, who by the
l aws of ‘the country may be entitled to succeed
to the whol e estate of the deceased such heir

i f of age and conpetent to t ake tile
possessi on and nanagenent of the estate, or if
under age or inconpetent, and not under the
superintendence of the Court of Wards, its
guardi an, or nearest of kin, who by specia

appoi ntnent or by the |law and usage  of the
country nmay be authorised to act for 'him is
not required to apply to the Courts of justice
for permssion to take possession of the
estate of the deceased as far as the sane can
be done wi thout violence ; and the courts of
"Justice are restricted frominterference in
such cases, except a regular conplaint be
preferred, when they are to proceed thereupon
according to the general Regulations.

V. If there be nore heirs than one to
the estate of a person dying intestate, and
they can agree anpbngst thenmselves in._ the
appoi ntnent of a conmon nanager, they are at
liberty to take possession, and the courts of
justice are restricted from interference,
wi t hout a regul ar conplaint, as in the case of
a single heir ; but if the right of succession
to the estate be disputed between severa

clai mants, one or nore of whom may have taken
possessi on, the judge, on a regul ar
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suit being preferred by the party out of
possession, shall take good and sufficient
security from the party or parties in

possession for his or their conpliance wth
the judgnent that may be passed in the suit or
in default of such security being given within
a reasonable period, nmay give possession
until the suit may be determi ned, to the other
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claimant or claimants who may be able to give
such security, declaring at the sane tine,
that such possession is not in any degree to
affect the right of property at issue between
the parties, but to be considered nerely as an
admnistration to the estate for the benefit
of the heirs, who may, on investigation, be
found entitled to succeed thereto."

Certain portions of s. Il were repealed by Act XL ,of 1858
and Act XVI of 1874 in matters which do not affect the
guestion before us. In 1903, the expression ' when they are
to proceed thereupon according to the general Regul ations’
was repeal ed. This does not nmke nuch difference as
thereafter the conplaint was to be proceeded with according
to the procedure laid down in the Code of GCivil Procedure

for the trial of suits.

Aslirumati clainstitle'to the estate as the sole heir of
the deceased Raja. Kumar Rupendra Narayan, the plaintiff in
the title suit, also clains title to the property as the
sole heir of the Raja. Each other claimant to the title,
claims as sole heir. In the circunstances, the contention
for the appellant is that it-is s. Ill which is applicable
to the facts of this case and not s. IV.There is no dispute
that the former deals with a case where a single heir is
entitled to succeed to the whole estate of the deceased and
the latter deals with a case when there be nore heirs than
one to the estate of the person dyingintestate. It is the
later part of s. IV which provides for the ‘judge, on a
regul ar suit being preferred by the party out of possession

to take security fromthe party or parties in possession of
the estate.The real contention therefore is that the |judge
can exercise this power only when there be nore heirs than
one to the estate and there be a dispute about the right of
successi on and that this provision-cannot apply to the case

falling wunder s. Il where the dispute, if any, is between
the rival claimants to the entire property
88

on the ground that each of themis entitled to the entire
estate as the sole heir. The High Court considered the
contention and did not accept it, as it did not see any good
reason why the legislating authority should have made any
di stinction between cases of disputes arising where a person
had died intestate leaving a single heir and where the
person died intestate |eaving several heirs, as the words
used in the two sections did not indicate  any such
i ntention, as ss. [l and IV (first part) -do not
contenpl ate cases of dispute about succession and as the
fact that the provision about taking of security ’appears in

the later part of s. IV, was no reason to |imt the ap-
plicability of that provision to what had gone before in
that very section. |In support of the last view, ~-reliance
was pl aced on the observations of Mellish L. J., in Cohen v.
S.E. Railway. ().

To appreciate the contention for the appellant, it is

necessary to consider the entire object of naking the Re-
gulation. The title of the Regulation states :
"A Regulation to limt the interference of the
Zillah and City Courts of Dewanny Adawlut in
the execution of wills and administration to
the estates of persons dying intestate.”
The reason for limting such interference is givenins. 1
which indicates that the Regul ation was passed to renpve
doubts which were entertained,with respect to the extent up
to which and the manner in which the judges of the Zllah
and City Courts of Dewanny Adawlut in the provinces of
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Bengal, Behar, Oissa and Benares, were authorised to
interfere in cases where the inhabitants of those provinces
had left wills at their decease and appoi nted executors. to
carry the same into effect or who died intestate leaving an
estate, real or personal, and also to -apply to those cases
as far as possible the principle prescribed in section XV of
Regul ation IV of 1793 to the effect that in suits regarding
successi on and inheritance the Mahonedan |laws with respect
to Mahonendans and the Hindoo |aws with regard to H ndoos be
the general rules for the guidance of the judges. It
appears therefore that prior to the passing of this
regul ati on, these Courts (1877) 2 E & D. 253, 260.
89
did interfere with such cases and it was to limt and define
those powers of interference that the Regul ati on was passed.
The Regul ation, therefore, should be construed strictly as a
pi ece of restrictive |egislation.
It also appears necessary to have an idea of what sort of
interference was being nmade by these Courts. W have not
been referred to anything in-particular in this connection
Section 11 provides that executors appointed under the will
of the deceased can take charge of the estate and proceed in
the execution of their trust w thout any application to the
judge of the Dewanny -Adalat or any other officer of
Government for his/sanction. This gives sone idea about the
part used to be played by executive officers in this regard.
Sone reference to the procedure adopted in the tinme of the
Indian rulers for investing the successor of alandholder is
found in M. Shore” s Mnute on the rights of zam ndars and
tal ookdars, recorded in the proceedi ngs of Governnent in the
Revenue Departnent dated April 2, 1788, printed-at p. 228 of
El emetitary Analysis of the Laws and Regul ations (enacted by
the Governor-General in Council)’ by Harington, Volume 111
The actual procedure on investing the | andhol der is given in
appendix No. 9 to this note, printed at p. 275 of the same
vol ume. An extract fromthe first paragraph quoted bel ow,
i ndicates that the heir of the deceased zam ndar had to get
the permssion of the State authorities before assuning the
managenent of the affairs of the zam ndary
Upon the denise of a zam ndar, his heir or
heiress transmitted an account of the event,
in a petition to the dewan of the soobah, ~ and
the roy-royan ; or if |andholders of the first
rank, to the soobahdar himself ; with letters
to all the principal nmen -of the court,
soliciting their protection. — To an heir, or
heiress who paid a |large revenue to the state,
the soobahdar returned answers of  condol ence
acconpanied wth an honorary dress to the
former and with a present of shawls "to the
latter. Letters to a simlar purport were
transmtted by the dewan and the roy-royan.
After performng the funeral rites of the
deceased, the heir, if of age, was presented
to the soobahdar by the dewan and the roy-
royan; and after receiving the beete
7-2 S C Indial64
90
| eaf, and an honorary dress, was permtted to
assune the nmanagenment of the affairs of his
zam ndary."
Hari ngton described the zami ndar to be a | andholder. of a
pecul i ar. description, not definable by any single term and
said that he was allowed to succeed to the zamindary by
i nheritance and yet, in general, required to take out a
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renewal of his title fromthe sovereign or his repre-
sentative on paynent of a peshkush, or fine of investiture
to the enperor, and a nuzranah or present to his provincia
del egates the Nazim This is said in the remarks subnitted
by him to Lord Commallis in 1799 on M. Law s plan of
settl enent, and has been quoted at p. 400.
At p. 287 is given the formof the munchal ka which the heir
accepted by the State had to execute. Appendix 10 at p. 289
gives a sand which used to be issued to the zam ndar. These
various steps appear to be taken in the Miughal period in
view of the theory that the sovereign ruler was the sole
virtual proprietor of the soil.
It mght have been that when the East |India Conpany got
soverei gnty over these provinces or parts thereof, heirs of
zam ndars and possibly of other nen of property, might have
appr oached courts as well  either for obtaining such
perm ssion or for interference with the person who had taken
possessi on on the basis of such perm ssion fromsome officer
of the conpany. Regulation V of 1799 was passed to provide
that the Courts were not to-interfere in these matters on
consi derations~ of general administrative convenience, but
could interfere only judicially when they were noved for
adjudicating the title of the disputants to succession to
the estate.
Section 11, as already stated, provided for the executors to
take charge of the estate of the deceased who had left a
wilt and thereby appointed executors to carry it into effect
and further provided
"and ‘the courts of justice are prohibited to
interfere in such cases except on a regular
conpl ai nt ~_agai nst the executors for a breach
of trust or otherw se, when they are to take
cogni zance of such conplaint in common wth
all others of a civil nature, under the ' gene-
ral rule contained in Section WVIII, of
Regul ation 111, 1793 and proceed thereupon
according to the (Regulations, taking the
opi nion of their law officers upon
91
any | egal exception to the -executors, as
wel | as upon the provision to be made for the
adm ni stration of the estate in the event
of the appointed executor being set “asi de,
and generally upon all points of |aw that nay
occur; wth respect to which the judge is to
be guided by the law of the parties as
expounded by Ms |aw officers, subject to any
nodi fications enacted by the CGovernor-Genera

in Council, in the form prescribed by
Regul ation XLI, 1793."
Simlarly, s. 1ll provided that when the deceased died
intestate, leaving a son or other heir, who by the llaws of

the country be entitled to succeed to the whole estate of
the deceased, such heir, if of age and conpetent to take the
possessi on and managenent of the estate, was not required to
apply to the courts of justice for permission, and could
take possession w thout obtaining the permssion from the
Courts of justice, if it could be done w thout violence. It
enj oi ned upon the courts of justice not to interfere in such
cases except when a regul ar conplaint be preferred and then
too they were to proceed according to t he genera
Regul ations till 1903. 'Thereafter the proceedings were
governed by the G vil Procedure Code. This meant that the
person who clained to be so entitled, could take possession
wi thout obtaining a any permission, if he could do so
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wi t hout violence and that his rival claimant, if any, had to
nove the courts by neans of a regular conplaint and that it
was then that the courts of justice would consider the
di spute between the person who had taken possession and the
other claimants. It laid dowmn the entire procedure which
the courts of Justice were to followin dealing with the
di sputes between cl ai mants, each cl ai m ng succession to the
entire estate. It is a conplete code of procedure in that
regard.

Simlarly, s. IVis a conplete code with respect to the case
in which the deceased died intestate and left nore heirs
than one. |If those heirs agreed ampbngst thenselves in the
appoi ntnent of a commopn nanager, that is to say, agreed to
the common nanagenent of the estate which remai ned undivi ded
and to one person managing the entire estate, they were at
liberty, in viewof the first part of the section, to take
possession of the estate and the courts of justice were
prohi bited fromany interference
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wi t hout  a regul ar conplaint as in the case of a single heir.
The provisions of Regulation XI of 1793 also throw sone
[ight with respect to the provisions of the first part of s.
IV of Regulation V of 1799. This Regulation was nade for
renoving certain restrictions on the operation of H ndu and
Mahomadan Law with reference to inheritance of |anded
property subject to the paynent of revenue to Governnent.

Section 11 provides that if any -zam ndar, independent
tal ukdar or other ‘actual proprietor of Jland shall die
without a will or w thout having declared by a witing or

verbally to whom and in what manner his ~or her |anded
property is to devolve after his or her dem se, and shal

| eave two or nore heirs, who, by the Mahomadan or Hindu | aw
may be respectively entitled to succeed to-a portion of the
| anded property of the deceased, such persons shall | succeed
to the shares to which they may be so entitled. The
Regul ati on does not deal with the case of a deceased dying
intestate leaving a single heir as there was nothing to
provide wth respect to the extent of the estate he is to

succeed. He succeeded to the entire estate. Section |11
provides that in the cases referred toin s. 11, the severa
persons succeeding to the estate would be at liberty, if

they so preferred, to hold the property as a joint undivided
estate and that if some or all of them desired to have
separate possession of their respective shares, a division
of the estate was to be nade in the nmaner laid down in
Regul ation XXV of 1793, and that if there be nore than two
sharers and any two or nore of them be desirous of holding
their shares as a joint undivided estate, they would be
permtted to get their shares united. Thus, it would be
seen that this section covers the case of persons who /would
like to have their shares continue as a joint “undivided
estate and al so of those who would like to have their shares
separ at e. Section |V then provides that in the case of
those who would I|ike to hold the property as a joint
undi vi ded estate, a manager for their joint estate was to be
appoi nted under the rules contained in ss. XXIII to XXVl of
Regul ation WVIII of 1793. Thus the provisions for a conmon
manager of persons holding their estate as a joint undivi-
93

ded estate is made in this Regulation Xl of 1793. The first
part of s. IV of Regulation V of 1799 is in consonance wth
this provision as it provides that if the heirs who are nore
than one, in principle agree to have a common nmanager, they
require no perm ssion for taking possession of the property.
VWhen a conmplaint is made by any one of the heirs or persons
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claimng to be heirs on account of the disagreenment anobng
themto act unitedly through a common manager, the Court has
to deal with the dispute according to t he genera
Regul ati ons prescribing the procedure to be followed by
Courts, just as the Courts had to do in the case comng
under s. 111, when the deceased had |left a single heir. In
addition to the procedure so provided under the genera
Regul ati ons, one special provision was further nmade for the
Courts to follow when the Court was noved for settling the
di sputes between several clainmants to the estate and that
speci al procedure is that on a regular suit being preferred,
the Court is to take good and sufficient security from the
party in possession for his conplying with the judgrment that
be passed in the suit.

It may appear rather extraordinary that on the nere
institution of a regular suit, the court should invariably

call upon the defendant in possession of the property to
furnish sufficient security for his conplying with the
eventual judgnent in the suit. It mght have been necessary

in those days, as we find that it was considered necessary
then for the defendant to furnish security for hi s
appearance in court if he did not acconpany the officer
serving the sumons for his appearing in person before the
court. Section V of Regulation IV of 1793 provided that the
Court was to issue/a summons to the defendent requiring him
either to acconpany the officer deputed to serve the summons
to appear in person before the Court or to deliver to such
of ficer good and sufficient security to appear. and answer
upon conplaint on the day appointed either in person or by
vakil. Order XXXVI11 of the present Code of Civil Procedure
provi des for demandi ng security for appearance in court and
for the purpose of securing conpliance with the judgnment in
certain specified circunstances only.
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Sections 11l and IV, thus cover the “entire possibilities
about the heirs of the deceased. ~The former deals when
there be only one heir and the llatter when there 'be nore
heirs than one. The reason for the special provision in the
second part of s. IV and for a distinction being made in the
procedure to be followed in the two cases, lies in the fact
that when there be nore heirs than one and they are not _in
agreement about common managenent of the entire estate, they
are not permtted by the provisions of s. IV to take
possession of the estate singly or by sone of them jointly.
An agreenent about it all the claimants being heirs and

about their respective shares, in the ‘absence  of an
agreement about common managemnent, does not entitle them to
take possession of the estate. In case of  disagreenent

about common mamnagenent, the original procedure, whatever it
m ght have been under the | aw prevalent prior to the passing
of this Regulation, applied. They had to take pernmnission

be it of sonme executive officer or of the court of justice.
For such cases, this Regulation V of 1799 made no provision.
It is only when such a dispute between the various claimnts
is brought before the court that it gets seized of the mat-
ter and, on a regular suit being preferred, the first step
it had to take suo notu was to take good and sufficient
security from the party in possession who had obviously
taken possession in defiance of the provisions of the first
part of s. V. On the other hand, in the case of the de-
ceased leaving a single heir, s. Ill permts the heir to
take possession of the estate peacefully and he takes
possession lawfully. Any rival claimant, challenging his
title to the property has therefore to establish his case in
the court of |law according to the procedure |laid down. The
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reason for the special provisionin the latter part of s. IV
is therefore that one or nore claimants to the estate take
possession not in accordance with law but against the
provision of law. It would have been unreasonable for the
| egislature to provide in s. Ill that the person claimng to
be the single heir of the deceased, dying intestate, and
taking possession of the estate in accordance wth the
provisions of that section, be called upon to furnish
security and in case of default to run the risk of making
over possession to another clainmant disput-
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ing his title to the entire estate. It would be equally un-
reasonable if the second part of s. IV be so construed as to
nake the peaceful possession of a person claimng title to
the entire estate asa single heir in jeopardy nerely
because anot her person disputes his right.

We nake it clear here that the word 'conplaint’ used in this
Regul ation really refers to what we at present call a plaint
in a ‘civil ~suit. Regul ation 111 of 1793 defined the
jurisdiction of courts of Dewanny Adaw ut established in the
zillahs and the cities specified in's. Il of that Regul ation
for the trial of civil suits in the first instance. This is
clear froms. 1. Section LIl provides that each zillah and
city court was to be superintended by  one judge alone.
These courts were enpowered by s. VIII to take cogni zance of
all suits and conplaint respecting, Inter alia, t he
succession or right to real or personal property. Section
XVII1- prohibits these courts fromtaking cognizance of any
matter of a crimnal nature except proceedings for contenpt
and perjuries commtted in court. Section X'V uses the word

"complaint’ wth reference to one whom we now call a
"plaintiff’. These provisions indicatethat '“conplaint’ in
the Regulations refers to a plaint and not to what .= we now
call a conplaint in a crinmnal case. This is further rmade

clear by the provisions of s. 2 of Regulation IV of 1793
which deals with the procedure to be followed in regard to
the receipt, trial and decision of suits or conplaints
cogni zable in the courts of Dewanny Adawl ut established in
the various zillahs. Section Il provides that no conplaint
is to be received but fromthe plaintiff nor any answer to a
conplaint but froma defendant or their respective vakils
duly enpower ed.

We arc therefore of opinion that each of the sections 11

1l and IV of Regulation V of 1799 is a conplete code for
dealing with different situations. Section 11 deals wth
the case when the deceased dies leaving a will under which
an executor is appointed to manage the property: Secti on
1l deals with the case when the deceased dies intestate
leaving a single heir and s. IV to cases when the deceased
dies intestate | eaving nore than one heir

This view finds support fromthe fact that when “extending
the provisions of this Regulation to other
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Provinces all the three sections viz., Il, 111 and |V have
not been invariably extended. Only ss. 1V, V, VI and VII
and not ss. 11 and |1l were extended to the Central Pro-

vinces by the Central Provinces Laws Act XX of 1876.

It is not correct as observed by the H gh Court, that s. |11
and first part of s. IV of the Regulation do not cover the
cases where each of several persons clainms to be the single
heir and where out of several persons sone claimto be the
heirs while sonme others also claimto be the heirs. These
sections contenplate those cases when they provide for the
interference of courts on conmplaints by other persons
agai nst the person in possession. Such conplaints can be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 21

only when they are by such claimants to the estate or part
of it whose clains are not accepted by the others claimng
title to the estate. The effect of the expression ’'as in
the case of a single heir’ at the end of the first part of
s. IV is -that the restriction on the interference of a
court of justice in the case where the deceased | eaves nore
heirs than one extends upto the same stage as has been
described in s. Ill which deals with the case of a single
heir, that is to say, the interference is restricted up to
the stage a conplaint is filed and that the interference
subsequent to it would be that in accordance wth the
procedure laid down in the General Regulations. Thi s
expression cannot be interpreted to make the second part of
s. |V operative in the case coning under s. 111

The observations of ~Mellish L.J., in Cohen wv. S.E
Rail way(1) are not of nuch help in order to construe the
scope of the second part of s. IV in regard to its
applicability to cases comng under s. 111. Those ob-
servations were nade in a different context about the
provisions ~of the Acts there under consideration. These

observations are
"Then the next question is whether 31 and 32
Vict. C. 119, s. 16, includes that provision
of the Railway and Canal Traffic Act, so as to
apply it not only to the carriage by railway,

but to carriage by steaner. It seens to ne
that this is a still plainer question, except
for ‘the doubt thrown upon it by the Irish
case. But the words are so clear that there
can be no doubt-.about it : *The " provisions
of the Railway and Canal (1877) 2 E & D 253.
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Traffic Act, 1854, so far as the sane are
appl i cabl e, shall extend to the steam  vessels

and to the traffic carried on thereby' . 'Those
wor ds in their pl ain nat ur al meani ng
incorporate s. 7 (‘as well as every other

section of the Act. Then why should it be
excepted? The only reason is that this clause
is not contained in a separate section by
itself, but is contained at the end of section
16 ; and therefore it is said that it is to be
confined to the subject matter to which the

previous parts of section 16 relate. ~| amnot
awar e that there is any ~such rule of
construction of an Act of Parliament. If sone

absurdity or inconvenience followed from
holding it to apply to the whole Act, it m ght
be reasonable to confine the incorporation to
clauses relating to sone particular subject-
matter, but if there is no inconvenience from
holding that the i ncorporation i'ncl udes
section 7 as well as the other sections, we
ought to hold that it does.”
The expressions to be construed in that case were not as a
proviso or exception to what had gone before but fornmed an
i ndependent enactnment. They were not separately nunbered as
a section. Ins. IV of the Regulation, the second part
conmences with the word "but’ and thereby indicating that it
is by way of an exception to what is enacted in the first
part-and that it is open to the courts to interfere in the
manner prescribed in the second part where the deceased had
left more heirs than one to the estate.
Section XIX of Regulation XL of 1793 enacted for formng
into a regular code all regul ations, provided that one part
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of a regulation has to be construed by another so that the
whole might stand. This provision sinply nmeans that the
provi sions of a Regul ation should be so construed that they
be harnonized in case there be sone apparent inconsistency
between the different provisions of the Regulation. Thi s
implies that in the absence of such necessity for
harmoni zing the provisions of different provisions of the
Regul ation, each provision has to be taken as conmplete by
itself and to nmean what it states. This directly goes
agai nst the applicability of the observations of Mellish L
J. in Cohen’s Case(1l) to the con-

(1) (1877) 2 E. & D. 253, 260.
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struction of the second part of s. IV with respect to its
applicability to s. 111. W do not find the provisions of
s. 1lIl and s. IV to be inconsistent in any manner and to
necessitate their - being construed together. 1In fact, we
have already indicated that there had been good reason for
providing a special procedure in addition to the procedure
to be followed in the trial of suits on regular conplaints
in cases in which the deceased died intestate and left nore
than one heir.
We are therefore of opinion that the second part of s. 1V
does not apply to the case where the deceased dies intestate
leaving only one 'heir entitled to succeed to the entire
estate, a case which is covered by s.. I1Il of this
Regul ati on.
In this view of the matter, it is not necessary to decide
the other contentions raised inthis case. We, therefore
al l ow t he appeal, set aside the order of the Court bel ow and
di smss the application of the respondents presented to the
District judge wunder s. IV of Regulation V of 1799. We
order that the respondents wll pay the costs of the
appel | ant t hroughout .
Before parting with the case we would like to draw attention
of Governnent to these provisions which appear to be
sonmewhat out of date and which need to be repealed. Anple
power is to be found in the Indiian Succession Act  and the
Code of CGvil Procedure to safeguard such rights and’ there
is hardly any need for a provision which was passed to
renove certain doubts created by the Regul ation of 1793.
ORDER OF COURT
In view of the opinion of the mpjority the appeal is allowed
with costs throughout.
Appeal al | owed.
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