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PETI TI ONER
GOvT OF TAM L NADU

Vs.

RESPONDENT:
P. A, MANI CKAM

DATE OF JUDGVENT: 27/ 02/ 1996

BENCH:
BHARUCHA S. P. (J)
BENCH

BHARUCHA S. P. (J)
HANSARI A B. L. (J)

Cl TATI ON
1996 SCALE (2)759

ACT:

HEADNOTE:

JUDGVENT:
ORDER
C. A Nos. 4159 AND 4158 OF 1996
(Arising out of S.L.P.(C) NOS. 13848/86 & 4958 -/85:)
Speci al | eave granted.
C. A No. 4126/ 85:

Learned counsel for the —appellant states that the
respondent in this appeal has died and he has instructions
to withdraw this appeal. This( appeal is disn'ssed as
wi t hdr awn.

This is a batch of appeals arising fromjudgnments and
orders of the High Court of Madras. The principal judgnent
of the H gh Court was delivered by a full Bench and that is
the subject mtter of C A No.352/85. In the other matters
the full Bench judgment was foll owed.

The respondent in each of these appeals was an enpl oyee
of the appellant, State of Tami| Nadu. He was conpulsorily
retired from service in the public interest after he had
attained the age on the ground that the provisions of the
rule and the directions of the State Government applicable
to conpul sory retirenent had not been followed. The / ful
Bench cane to the conclusion that the case of the respondent
had to be wupheld and he was related or treated as
reinstated, as the case might with consequential benefits.

The rule in question is Fundanmental Rule 56(d), which
reads thus:

"F.R 56(d): Not wi t hst andi ng
anything contained in this
rul e, t he appropriate
authority shall if it is of

the opinion that it is in the
public interest so to do, have
the absolute right to retire
any Governnent Ser vant by
gi ving nont hs pay and
allowances in lieu of such
notice, after he has attained
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the age of fifty years or
after he has conpleted twenty-
five years of qual i fying
servi ce. Any Gover nment
servant who has attained the
age of fifty years or who has
conpl eted twenty-five years or
qual i fying service nay
likewise retire from service
by giving notice of not |ess
than three nonths in witing
to the appropriate authority.”

The State Governnent, by G O M. No.761 Public
(Services A) Departnment dated 19.3.1973, gave directions for
the constitution of review comittees and the procedure to
be followed for scrutiny -in mtters relating to conpul sory
retirement. C ause 4 thereof reads thus:

"The CGovernment also direct that

cases com ng up for retirenent

during'the first half ~year of any

year shall” be sent _up for review

before the 1st July of the previous

year. The case of persons who are

due for reviewin the second half

of any vyear shall" be sent before

the 1st January of the year."

The Hi gh Court posed the question: what is the effect
of not referring the matter of his conpul sory retirement to
the review committee six nmonths before the enployee attains
the age of 50 years or_ conpletes 25 years of service. It
held that there was a duty cast on the heads of departnents
to consider every one of the cases of enployees who were due
for review in accordance with the instructions and, "in such
circunmstances it shall be presuned that if an officer’s name
had not been sent up to the reviewcomittee the Heads of
Departments and the Governnent considered that there were no
grounds for sending up the proposal to the review commttee
in respect of that there were no grounds for sending up the
proposal to the review conmittee in respect of that officer
............................ We are,  therefore, ~of the
opinion that if an officer’s nane who is due to-attain the
age of 50 years or has conpleted 25 years of service had not
been sent to the review committee it shall be presuned that
there was no ground for sending his nane for consideration
for conpul sory retirement and that it is in those
ci rcunst ances the conmpetent authority had not referred the
matter to the review committee.”

The High Court went on to say that "it may even be
presuned that there was an assessment in favour of further
continuance of the officer and any revi ew subsequent to the
attainment of 50 years of age shall be considered to be a
second review. ................... "

On a plain reading of the rule and the instructions,
the view taken by the H gh Court cannot be sustained. The
rule permts the appropriate authority to retire -any
Covernment servant after he has attained the age of 50 years
or after he has conpleted 25 years of qualifying service.
The rul e prescribes a starting point, which is the attaining
of the age of 50 years or the conpletion of 25 years of
service, but it does not prescribe a termnus ad quem It
is, therefore, open to the appropriate authority under the
rule to consider the case of a Government servant for
premature retirement at any tinme after the aforenentioned
starting points. The direction contained in the Governnent
Order aforementioned, even assuming that it is mandatory,
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does not assist the respondents for the only direction is to
the heads of departnments to send up cases coming up for
retirement for review: those coming up for retirenent
during the first half of any vyear before 1st July of the
previous year and those due for retirenent in the second
hal f of any year before 1st January of that year. The
direction is not to carry out and conplete the revi ew before
such dates.

Learned counsel for the respondents drew our attention
to Explanation-11 of the Fundanmental Rule which states that
the three nonths notice my be given before the Governnent
servant attains the age of 50 vyears provided that the
retirement takes place after he has attained that age. The
Expl anation is only intended to enable the three nonths’
notice to be given before an officer attains the age of 50
years so that he may be conpul sorily retired i medi ately he
attains that age can assi st the respondents.

Learned counsel for the appellant drew our attention to
the judgnent of this Court in Union of India & Os. vs.
Nasi rm ya Ahmadm-ya Chauhan, 1994 (Suppl.) 2 S.C.C. 537. The
case dealt wth a rule and Governnent instructions sinilar
to those aforenentioned. This Court held that a Governnent
servant could not say that, though the order of retirenent
was justified on the basis of the service record, it was
liable to be quashed “since there was a violation of the
Governnment instructions. The Government” instructions were
only guidelines laid down by the Governnent.

Learned counsel |\ for the respondent cited the judgment
in State of Utar Pradesh vs. ~Chandra Mohan Nigam & O's.,
1978 (1) S.C.R 521. The rule wth which the Court was
concerned was simlar to the provisions of Fundanental Rule
56 (d), but the instructions issued by the GCovernnent of
India in that case stated

"Six nonths before an officer

attains the age of 25, his record

shoul d be carefully examned by the

State CGovernment, or if the officer

is serving under t he Centra

CGover nirent by t he Centra

Gover nnment , and a provisiona

j udgrment formed whether he should

be retired on attaining the age of

55 years."

This Court said that the correct position that enmerged from
the rule read with the procedural instructions was: "Once a
review has taken place and no decision to retire on that
review has been ordered by the Central Government, the
officer gets a lease in the case of 50 years upto the next
barrier at 55 and, if he is again cleared at that point, he
is free and untrameled upto 58 which is his usual span of
the service career."

It wll have been noti ced that the Gover nnment
instructions in N ganmis case were that the record of the
of ficer should be exam ned before he attained the stated age
and it was therefore he attained the stated age and it was
therefore that this Court held as it did. In the case before
us the instructions are not that the service record shoul d
be exami ned but that heads of departnents should send up the
service record of officers who are about to reach the
af orementi oned starting points before the stated dates.

In CA No.352/85 this Court, when it granted specia
| eave, noted that the respondent had attained the age of
superannuation and it directed that he would be entitled to
all the necessary benefits flowi ng fromthe inpugned order
and judgment irrespective of the result of the appeal. That
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direction nust stand.

W are of the viewthat, in the other appeals, if the
respondents have al ready been paid anpbunts in excess of what
they should have received by reason of this judgnment, such
excess shall not be recovered.

The appeals are allowed accordingly. The judgments and
orders under appeal are set aside and the wit petitions
filed by the respondents dism ssed. There shall be no order
as to costs.




