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The Judgrment of the Court was delivered by

B.P. SINGH, J. The short question which arises for consideration in this
appeal is as to the date fromwhich the respondent is entitled to the
benefit of exenption contained in the notification dated March 1, 1986,

i ssued by the Govt. of India in exercise of powers conferred by sub rule 1
of Rule 8 of the Central Excise Rules, 1944. While the appellant contends
that the benefit of exenption can be availed only with effect fromthe date
on which the certificate of registration is issued by the Director of

I ndustries in any State, the respondent contends that the benefit of such
exenption nust be extended fromthe date of the application for

regi stration and the respondent should not be deprived of the benefit of
such exenption nerely because on account of administrative delays the
certificate of registration is issued nuchlater.

Briefly stated the facts of the case are that the respondent is engaged in
the busi ness of manufacturing cooling towers. It comrenced production with
effect from June, 1986. On Decenber 3, 1986 it applied to the Director of

I ndustries, West Bengal, for grant of registration. There is sone dispute
as to whether this application was for grant of registration or for the
grant of provisional registration, a question-on which we wi sh to express
no opinion. It appears that the said application was not disposed of and
therefore sonmetine after February, 1988 as contended by the appellant, the
respondent applied afresh for permanent registration which was granted by
order dated March 31, 1988. The question, which arises for consideration
is whether the respondent is entitled to the benefit of exenption under the
aforesaid notification with effect fromthe date of application or wth
effect from March 31, 1988, the date on which registration was granted.

The Coll ector by his order dated January 31, 1989 took the view that
benefit of the exenption can be granted only with effect fromthe date on
which the registration certificate was issued. He observed that the
respondent had applied for provisional registration on 3.12.1986: which was
not granted to it. Later a permanent registration certificate as a snal
scal e Industrial unit was issued to it on 31.3.1988 in response to another
application nade for grant of pernanent registration. Thus the Respondent
was gi ven permanent registration pursuant to a fresh application made
subsequently, and not pursuant of its earlier application subnmtted on
3.12.1986 for provisional registration.

In the appeal before the Customs, Excise and (CGol d) Appellate Tribunal
Eastern Bench, Calcutta, the Menbers of the Tribunal took differing views.
Wil e the judicial nenber held that the respondent was entitled to the
benefit of exenption with effect fromthe date of application, the
techni cal menmber took the view that the benefit of exenption could be
extended only with effect fromthe date of registration. The matter was
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therefore referred to a third nenber who agreed with the judicial menber
and held that the respondent was entitled to the benefit of exenption under
the notification in question with effect fromthe date of application

The Learned Addl. Solicitor General appearing for the appellant comended
for our acceptance, the view of the technical menber and | aid enphasis on
the | anguage of the notification particularly paragraph 4 thereof which
reads as under

"The exemption contained in this notification shall be applicable only to a
factory which is an undertaking registered with the Director of Industries
in any State or the Devel opmental Conm ssioner (Small Scal e Industries) as
a small scale industry under the provisions of the Industries (Devel opnent
and Regul ations) Act, 1951 (65 of 1951)."

On the other hand, Dr. Debi Pal, |learned Sr. counsel appearing on behal f of
the Respondent contends that paragraph 4 does not prescribe the date with
effect fromwhich the certificate becones effective. He subnmitted that the
certificate issued by the Director of Industries nerely recognises the
status of an industry as a small scale industry and the right to claim
exenption-under the notification flows fromsuch status. He has relied upon
deci sions of this Court in support of his contention which we shal

consi der hereafter.

Par agraph 4 of the /notification does not in terns specify the date with
effect fromwhich the certificate beconmes effective. W have therefore to
consi der the notification as a whole to ascertain its true intent. So
considered it would appear that with a viewto give sone relief to smal
scal e industries, certain exenptions were provided under the said
notification. The exenpti on was meant to benefit an industry which
qualified as a small scale industry. Wth a viewto avoid any controversy
as to their status as a snall scale industry, the notification recognized
the certificate issued by the Director of Industries to this effect. Once
it is found by the Director of Industries that the industry qualifies as a
smal | scale industrial unit, he is bound to issue the certificate of

regi stration. However, no tinme bound procedure has been provided. It may at
times take several nonths or years for the conpetent authority to issue the
certificate envisaged in paragraph 4 of the notification. In.such a
situation can it be said that the small scale industry shoul d be deprived
of the benefit which woul d have accrued to it had the application for

regi stration been di sposed of inmediately. In our view it would be
unreasonabl e to deprive a small scale industry of the benefit under the
notification particularly when the notification does not interns provide
that the certificate shall becone effective fromthe date of its issuance,
which is the view of the nmenber (judicial) and the third nmenber who held in
favour of the respondent.

We may usefully refer to the decisions of this Court in State of U P. and
Anr. v. Haji Ismail Noor Mohammad and Co., [1988] 3 SCC 398 wherein this
Court considered the provisions of Section 4-B and Rule 25-A(5): B the U P
Sal es Tax Act, 1948. Though Section 4 (B)(l)(a) did enploy the words "hol ds
a recognition certificate i ssued under sub section (2) in respect thereof.
Rul e 25- A provided that such certificate shall take effect fromdate of
its issue. No doubt, in that case the question of vires of the rules was
rai sed, but in dealing with the matter the Court nmade certain observations
whi ch support the respondents’ case. This Court negatived the contention
urged on behal f of the appellant-State of U P. that the H gh Court had
virtually introduces a fiction that under certain circunstances where there
had been a delay in issuing the certificate, the dealer rmust be deened to
have held the certificate. Noticing the subm ssion urged on behal f of the
State that the clear intendnment of the provision was that the deal er shoul d
hold the registration certificate at the tinme of the purchases and that it
woul d not be sufficient conpliance with the statues if the dealer conies to
hold it subsequently, the Court observed that it was nmerely a natter of
construction of the | anguage of Section 4-B; whether the deal er should hold
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aregistration certificate at the tine the purchases were nade or whet her
the requirenents of the section should be held to be satisfied if the
deal er hol ds such a "recognition certificate" at the tinme of the assessnent
of the turnover in question. This Court approved the view of the H gh Court
that the requirenents of the section are substantially conplied with if the
certificate is available to the dealer at the tinme the liability to tax of
the turnover in question is sought to be deternmined, subject to the
requirenent that the turnover is after the date of the application filed by
the dealer for issue of a certificate. It was further observed:

"On a consideration of the matter we are persuaded to the view that the
construction placed on the provision by the H gh Court is an em nently

pl ausi bl e one. There is nothing basically wong in the approach of the Hi gh
Court that the statutory |anguage does not insist upon the contenporaneity
of the holding of the certificate with the purchases and that it is
sufficient if the dealer, subsequently, comes to hold certificate "
respect thereof. It seens possible to say that to insist up a
contenmporaneity of the purchases and the certificates would al so anobunt to
qualifying the word " holds’ in the section by adding the words "at the tine
of the purchases.”

in

In The Assessing Authority and Ors. v. Patiala Biscuits Manufacturers Pvt.
Ltd., [1977] Sal es Tax Cases (39) 381 this Court was called upon to
interpret Rule 5 as it existed before its anendnent in Cctober 1966. The
earlier rule provided for registration of a dealer and i ssuance of a
certificate of registration in the prescribed form By anendnent of October
10, 1966 some of the words were del eted and the follow ng was added towards
the end of Rule 6 :

“....in formS. T. IV Wich shall be valid fromthe date of receipt of
application for registration by the Assessing Authority or fromthe date of
conmencenent of the liability to pay tax, whichever is Later."

The submission before this Court was that as fromthe date of the
amendment, the benefit of notification could be extended to the assessees
fromthe date of the receipt of application for registration by the
assessing authority, but the same did not apply to a deal er having taxable
turnover before that date, unless he was actually registered-and was in
physi cal possession of registration certificate issued under Section 7. The
subm ssi on was negatived and this Court held that the amendnent of Rule 5
on Cctober, 10, 1966 did not confer any new or additional power on the

regi stering authority. The power to grant the registration certificate with
effect fromthe date of application was al ready there. The anendnent was
only clarificatory of the law as it stood prior toit. It only made
explicit which was fornerly inplicit. The Court observed

"Be that as it may, the words" has been registered and possesses a
registration certificate used in sub-section (1) of section 7 have to be
construed in accord with the general tenor of the section as a whole, and
in a nmanner whi ch woul d avoi d oppressive, unreasonabl e/ and anonal ous
results. As rightly pointed out in Chandra Industries v. Punjab State, ‘it
could never be the intention of the legislature that a dealer liable to pay
tax who has in conpliance with the requirenents of sub-sections (2) and (3)
of section 7." done all which lay in his power to obtain the registration
certificate should pull down his shutters and keep his busi ness cl osed
under pain of being punished under section 23(1) and await indefinitely the
pl easure and | eisure of the prescribed authority in issuing the
registration certificate. Adoption of such a construction would be to nake
the applicant liable to punishment for the | aches and del ays of the
authority and its office".

It was then submitted by the Appellant that in construing a notification
granting exenption, the notification nust be strictly construed without
stretching the | anguage of the notification to confer any unintended
benefit. Simlar argunent was advanced before the Tribunal. In dealing with
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t he submi ssion the Tribunal noticed the decision of this Court in Collector
of Central Excise v. Parle Exports (Pvt.) Ltd., reported in [1988] 38 ELT
741 wherein this Court held that exenption should be strictly construed

al though the exemption clause in the notification may be construed
liberally. In other words, eligibility criteria should be construed
strictly but a |iberal approach may be adopted in construing other
conditions. Reliance was also placed in U O 1, v. Wod Papers Ltd. reported
in [1990] 47 ELT 500. W may apply this principle to the case in hand. No
doubt, so far the authorities are concerned they nust exam ne the clai m of
the respondent to be a snall scale industry strictly and in accordance with
the rules. However, once it is found that the industry qualifies as a snal
scal e industry, in the matter of grant of exenption a |iberal approach is
permssible if it does no violence to the | anguage of the notification. In
a case of this nature it is only reasonable to take the view that the
benefit of exenption will accrue to a unit found to be small scale

i ndustrial unit fromthe date on which the application was made for grant
of registration certificate. Such a unit should not be deprived of the
benefit to which'it is otherwise entitled as a small scale industrial unit
nerely because the authorities concerned took their own tinme in disposing
of the application. W therefore, agree with the majority view of the

Tri bunal and hold that the benefit of exenption under the notification in
guestion shoul d be extended to the respondent with effect fromthe date on
whi ch the applicationfor grant of registration was made by it before the
conpetent authority. This is also in accord with the principle which found
favour with this Court in State of U P. and Anr. v. Haji Ismail Noor
Mohamad & Co. and The Assessing Authority and O's. v. Patiala Biscuits
Manuf acturers Pvt. Ltd., (Supra).

The question then arises as to whether the date 3rd Decenber, 1986 or sone
date in February, 1988 shoul d be reckoned as the date on which the
application for registration was nade. In this regard the factual position
is not very clear. Wiile the Collector in his inpugned order has observed
that the respondent had applied for provisional registration on 3rd
Decenber. 1986, which was not granted, and that the respondent was granted
per manent regi stration on the basis of a second application, which was
submtted later, the | earned Judicial nenber in paragraph 1 of the inpugned
order has observed that the respondent had noved a provisional application
on 3rd Decenber, 1986, but no action was taken on this application by the
Directorate of Cottage and Small Scale Industries, and it was only after

| ot of persuasion that the officer visited the factory of the respondent
during the early part of 1988 and i nformed the respondent to nove an
application for permanent registration. In these circunstances anot her
application v/ias filed by the respondent in continuation of, or as a

suppl enentary to their earlier application filed on 3rd Decenber, 1986. On
the basis of the record before us we are not in a position to record a
categorical finding on this aspect of the matter. Learned Addl . Solicitor
CGeneral rightly submitted that since the collector has recorded a finding
in clear terms that the first application nmade by the respondent was not
granted and that it was only the second application which was granted, if
the respondents wi shed to challenge this finding, the same shoul d have been
specifically urged before the Tribunal, and it was-open to the Tribunal to
record its finding on this aspect of the matter: Unfortunately there is no
clear finding on this question, but in view of the observations in the
order of the judicial nenber which do not appear to have been controverted
in the other two orders of the nenmbers of the Tribunal, the factua
position is quite confusing and we therefore do not wish to express any
opinion in the mtter. W therefore renmit the matter to the Tribunal to
hear the parties and record a clear finding as to whether the first
application nade on 3rd Decenber, 1986 was an application for registration
whet her provisional or permanent, and whether the second application made
sonetinme in February/ March, 1988 was an applicati on which was suppl enenta
in nature or in continuation of the first application mde on 3rd Decenber,
1986. If the Tribunal comes to the conclusion that the application made on
the 3rd of Decenber, 1986 was rejected, then the benefit of exenption
shoul d be extended to the respondent only with effect fromthe date of the
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second application nade sonmetine in February, 1988. However if the Tribuna
cones to the finding that the first application nade on 3rd Decenber, 1986
remai ned pendi ng and the second applicati on nade sonmetine in

February/ March, 1988 was nmerely a continuation of the first application
bei ng suppl emental in nature, then the respondent would be entitled to the
benefit of exenption with effect fromthe date of the first application
i.e. from3rd Decenber, 1986. The Tribunal will dispose of the appeal
accordi ngly.

The bank guarantee furni shed by the respondent pursuant to the Judgnment and
order dated 7th February, 2000 shall be kept alive till the matter is
deci ded by the Tri bunal

Thi s appeal stands di sposed of in the above ternms. No. order as to costs.




