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ACT:

Sales Tax-Sale of tea to local agents of Foreign buyers
Sal es whether exenpt under Art. 286(1)(b) of the Constitu-
tion--Constitution of India, Art.  286(1)(b)-Central  Sales
Tax Act, 1956, s. 5.

HEADNOTE:

The appel |l ants were carrying on the business of grow ng -and
manufacturing tea in their estates. The sellers of tea were
the appellants; the purchasers were | ocal agents of ~ Foreign
buyers. The sales were by public auction at. Fort Cochin.
They were conducted by brokers of tea. The sales were in
conformity wth the provisions of Tea Act of 1953. The
Sal es-tax O ficer assessed the appellants to pay sales tax
on transactions of sale of tea chests at the auctions held
at Fort Cochin in the -years 1956-57 to 1958-59. Agai nst
the orders of assessment the appellants filed petitions
before the Hi gh Court for wits of certiorari and for writs
of prohibition re-straining the Sales-tax Oficer from
proceeding with the collection of sales tax. The petitions
were dismissed by the High Court. Wth special |eave the
appel l ants appealed to this Court.

It was the common case of all the appellants that the pur-
chases by the | ocal agent of foreign buyers were with a view
to export the goods to their principals abroad and that the
goods were in fact exported out of India.

It was contended on behal f of the appellants that the sales
of tea were "in the course of export out of the territory of
India", and thus exenpt fromtaxation under Art. 286(1)(b)
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,of the Constitution.

Hel d: (per Gaj endragadkar, C. J., Shah and Sikri, JJ.)
(i) A transaction of sale which occasions export, or which
is effected by a transfer of docunents of title after the
goods have crossed the customs frontiers, is exenpt under
Art. 286(1)(b) of the Constitution fromsales tax |evied
under any State legislation. A transaction of sale which is
a prelimnary to export of the comodity sold nmay be
regarded as a sale for export, but is not necessarily to be
regarded as one in the course of export, unless the sale
occasi ons export. Et ymol ogi cal the expression "in the
course of export"”, contenplates an integral relation or bond
bet ween the sale and the export.

In general where a sale is effected by the seller, and the
seller is not connected with the export which actually takes
place, it is a sale for export. Were the export is the
result of sale, the export being inextricably linked up with
sal e so that the bond cannot be dissociated without a breach
of the obligations arising by statute. contract of nutua
under standing between the parties arising fromthe nature of
the transaction the sale is in the course of export.

707

(ii) Asale in the course of export predicates a connection
bet ween the sal e and export, the two activities being so in-
tegrated that the connection between the two cannot be
voluntarily interrupted, w thout a breach of the contract or
the conpulsion arising fromthe nature of the transaction
In the present case there was between the sale and the
export no such bond as would justify the inference that the
sal e and the export formed parts-of a singletransaction or
that the sale and export were integrally connected. The
appel l ants were not concerned with the actual exportation of
the goods, and the sales were intended to be ' conplete
wi thout the export, and as such it cannot be said that the
sai d sal es occasi oned export. - The sales were therefore for
export and not in the course of export. Therefore the sales
by the appellant to the agents of foreign buyers do not cone
with the purview of Art. 286(1)(b) of the Constitution

State of Travancore-Cochin v. Bonbay Company Ltd.. /[1952]
S.C. R 1112, distinguished.

State of Travancore-Cochin V. Shannmugha Vilas Cashew Nut
Factory, [1954] S.C R 53, State of Madras v. CGurviah Naidu
and Conpany Ltd. A l.R 1956 S.C. 158, State of Mysore v.
Mysor e Shi ppi ng and Manufacturing Co. Ltd. 13 S.T.C 529
and B.K. Wadear v. Ms. Daul atram Raneshwarlal [1951] 1
S.CR 924, relied on.

M R K. Abdul Salem and Conmpany v. " Governnent of
Madras, 13 S. T.C. 629, expl ained.

Per Ayyangar, J. In the present case the sale and the export
being related to each other in the sense of one lead-. in.-

to the other are therefore within Art. 286(1)(b) - of the
Constitution. There could be no difference in |egal | effect
between a sale to a Foreign buyer present in India to take
delivery of the goods for transport to his country and a
sale to his resident agent for that purpose. The buyer —was
an agent, who was not free to deal with the tea purchased by
effecting a local sale, but was under an obligation to his
Foreign principal to export the goods purchased to a Foreign

desti nati on. The goods purchased were in fact -exported
from this country. It was with such a buyer that the
appel lants entered into the transaction of sale. In other

words it was a part of understandi ng between the seller and
the buyer, inferrable fromall the circunstances attendant
on these transactions that the buyer was bound to export.

State of Travancore-Cochin v. Shanmugha Vilas Cashew [1954]
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S.CR 53, State of Madras v. @urviah Naidu and Co. Ltd.
A l.R 1956 S.C. 158, State of Mysore v. Mysore Spinning and
Manufacturing Co. Ltd. A l.R 1958 S.C. 1002 and East India
Tobacco Co. v. The State of Andhra Pradesh, [1963]1 S.C.R
404, referred to.

(ii) Even though the Tea Act does not in terms prohibit in-
ternal sale of tea 'Purchased al ongwith export quota rights,
this could be explained by the circunstance that the rights
to export tea is considered a privilege which secures an
econom ¢ advantage to the exporter and hence there was no
need for any statutory compul sion to do so.

L/P(D) ISCl--23(a).....
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 396-413 of
1963. | Appeal s by special l|eave fromthe judgnent and order
dated Cctober 26, 1961 of the Kerala High Court in Wit
Appeal s Nos. ~104-106, 107, 109, 112, 108, 113, 114, 111
115, 116, 119, 120, 123, 124 and 122 of 1964.

M C. Setalvad, J. B. ~Dadachanji, 0. C. Mathur and
Ravi nder Narain, for the appellants (in all the appeals).

V. P. Gopal an Nanbi ar, Advocate-General, Kerala and V. A
Seyid Muhamred, for the respondent (in all the appeals).
April 10, 1964. The judgment O GAJENDRAGADKAR, C.J., SHAH
AND SIKRI JJ. was delivered by SHAH J. The dissenting
pinion O WANCHOO and AYYANGAR JJ. was delivered by
AYYANGAR J.

SHAH, J.-The Sales-tax Oficer, Special Crcle Ernakul am
assessed the appell ants under the Travancore-Cochin ' Genera
Sales Tax Act XI of 1125 ME., “to pay sales-tax on
transactions of sale of tea chests at the auctions held at
Fort Cochin in the years 1956-57to 1958-59, rejecting their
contention that the sales were exenpted fromtax by virtue
of Art. 286(1)(b) of the Constitution. The appellants then
petitioned the Hi gh Court of Kerala for wits of certiorar
guashi ng the orders of assessment and for wits of
prohi bition restraining the Sales-tax O ficer from proceed-
ing with the collection of tax in pursuance of the orders of
assessnment. VaidialingamJ., rejected the petitions and his
order was confirmed in appeal by a Division Bench of the
High Court of Kerala. Wth special |eave, the appellants
have appealed to this Court.

The transactions of sale sought to be taxed by the  Revenue
authorities are in tea, whichis a controlled comodity.
The Parlianent enacted the Tea Act (19 of 1953) to provide
for the control by the Union of the tea industry, including
the control of cultivation of tea in, and of export of tea
from India and for that purpose to establish a Tea Board
and to levy custons duty on tea exported fromlndia. By s.
3(f) "export" is defined as taking out of India by |and, sea
or air to any place outside India other than a country O
territory notified in that behalf by the Central Governnent
by notification in the Oficial Gazette. "Export allotnent”
is defined by s. 3(g) as the total quantity of tea which may
be exported during any one financial year. Section 17(1)
pl aces an emnbargo upon exportation of tea unless covered by
a licence issued by or on behalf of the Board. Section 18
provides that no consignnent of tea shall be shipped or
wat er-borne to be shipped for export or shall be exported
until the owner has delivered to the Custons-Collector a
valid export licence or special export licence or a
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valid permt issued by or on behalf of the Board or the
Central Governnent as the case nay be, coverning the
gquantity to be shipped. Section 19 authorises the Centra
CGovernment to declare export allotnments of tea for each
financial year, and by s. 20 it is provided that any tea
estate shall, subject to conditions as may be prescribed,
have the right to receive under the Act an export quota for
each financial year. Section 21 provides that the owner of
a tea estate to which an export quota has been allotted for
any financial vyear shall have the right to obtain at any
time ,export licences during that year to cover the export
of tea wupto the anmount of the unexhausted bal ance of the
guot a. The export quota right is, by cl. (2) of s. 21
transferabl e, subject to. such conditions as nay be
prescribed and the transferee of such right nmay again
transfer the whole or any part of his right provided that
nothing in the sub-section shall operate to restrict the
i ssue of licences for the export of tea expressed to be sold
with export rights. The other provisions are not materia
in deciding this group of appeals.

Trade in teain the State of Kerala-internal as well as
export-is carried on through certain defined channels. A
manuf acturer of tea applies for and obtains from the Tea
Board allotnment of export quota rights on paynent of the
necessary licence/fee. The manufactured tea in chests is
then sent to Ms. T. Stanes & Conpany Ltd.. who warehouse
the chests at WIIlingdon Island. Chests of tea are then
sol d by public auction through brokers at Fort Cochin. Wth
the chests of tea for which export quota rights are
obt ai ned, export quota rights are sold by the auctioneer
At the auction sale, bids for tea chests with export quota
rights are given by the agents or internediaries in_Cochin

of foreign buyers. Tea chests are delivered at t he
war ehouses by Ms. T. Stanes & Conpany Ltd. to the
pur chasers whose bids are accepted. The agent s or
intermediaries of the foreign buyers then obtain |[icences

from the Central Governnent for export of tea chests  under
the export quota rights vested in them under the purchases
made at the auction sales.

Tea cannot therefore be exported otherwi se than under a
licence: such a licence may be issued to a manufacturer _or
to the purchaser of the quota granted by the Central Gov-
ernment to the manufacturer when tea is sold wth ~“export
rights. When auctions of tea with the export rights are
held at Fort Cochin, it is in this group of appeals comon
ground, sellers on whose behal f the auctioneer acts as the
agent know that bids are offered by the buyers of tea for
the purpose of export. It is also known that the bidder is
an agent or an internediary of a foreign buyer.

710

Is the sale by auction to the agent of internediary of the
foreign buyer, in the course of export within the nmeani ng of
Art. 286(1) of the Constitution’? |If the saleis in the
course of export out of the territory of India. any State
| aw which inmposes or authorises the inmposition of a tax on
such sale is, because of Art. 286(1)(b), invalid. Bef ore
the Constitution was amended by the Constitution (Sixth
Amendnent) Act, 1956, there was no | egislative guidance as
to what were transactions of sale in the course of export
out of the territory of India. But by the Constitution
(Sixth Anendnent) Act, cl. (2) of Art. 286 was substituted
for the original clauses, and thereby the Parlianment was
authorised to formulate principles for determning when a
sale or purchase of goods takes place in any of the ways
mentioned in cl (1). The Parlianment has under the Centra
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Sales Tax Act (74 of 1956) enacted by s. 5 that "a sale or
purchase of goods. shall be deened to take place in the
course of the export of the goods out of the territory of
India only if the sale or purchase either occasions such
export or is effected by a transfer of documents of title to
the goods after the goods have crossed the custons frontiers
of India." This was |egislative recognition of what was said
by this Court in the State of Travancore-Cochin and others
v. The Bonbay Conpany Ltd(1l) and State of Travancore-Cochin
and others v. Shannugha Vilas Cashew MNut Factory and
ot hers(2) about the port of the goods out of the territory
of India” in Art. 286(1) (b).A transaction of sale which
occasi ons export, or which is effected by a transfer of
docunents of title after the goods have crossed the custons
frontiers, is therefore exenpt fromsales-tax |evied under
any State |egislation.

The appellants set outin their respective petitions the
manner ~in which sales tax of tea chests were conducted at
Fort Cochin and in certain petitions affidavits in reply
even were not filed by the State of Kerala. In the
remai ni ng-petitions in which affidavits in reply were filed
it was contended that the export of goods was nmade by the
purchasers who had taken delivery of the goods from the
manuf acturers in Travancore-Cochin and in pursuance of the
export licences obtained by the purchasers goods were
exported, but such subsequent export by the purchasers did
not affect the character of the sales by the nanufacturers
to the purchasers. It is true that there is no finding by
the Sal es-tax authorities that the respective purchasers at
the auction were agents of foreign buyers, but the Advocate
appearing. on behalf of the State argued the case before the
Hi gh Court on the footing that the bids were offered at the
auctions by

(1) [1952] sS.C.R 1112.

(2 ) [1954] S.C R 53.
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the agents or internediaries or (foreign buyers, ‘and the
Court proceeded to dispose of the case before it on that
footi ng.

Vai dialingam J., held that transactions of sale were
conplete when bids for purchase of tea together ~with the
export quota rights were accepted, and the sellers had no
concern with the actual export which was effected by the
auction purchasers to their foreign principals. 't could
not, therefore, in the view of the | earned Judge, be held
that the sales in question had as an integral part thereof
occasi oned export, that is, the sales preceded the export
and were not in the course of export. The High Court in
appeal held that the ban inposd by Art. 286(1)(b) predicated
a casual connection between the sale and the export-a  con-
nection which is intimate and real. The sale, it was said,
must inextricably be bound up with the export and form an
"integral part thereof, so that wi thout export the sale is
not ,effectuated; but as the sale inmposed or involved no
obligation to export, there was no novenent wunder the
contract of sale and exenption clainmed was not admi ssible.
Correctness of this viewis challenged in this appeal

To constitute a sale in the course of export of goods out of
the territory of India, comon intention of the parties to
the transaction to export the goods followed by actua
export of the goods, to a foreign destination is necessary.
But intention to export and actual exportation are not
sufficient to Constitute a sale in the course of export, for
a sale by export "involves a series of integrated activities
commencing fromthe agreement of sale with a foreign buyer
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and ending with the delivery of the goods to a commobn
carrier or transport out of the country by land or sea.
Such .a sale cannot be dissociated fromthe export without
which it cannot be effectuated, and the sale and resultant
export form parts of a single transaction': State of
Travancore Cochin and others v. The Bonbay Conpany Ltd.(1).
A sale in the course of export predicates a connection
between the sale and export, the two activities being so
integrated that the connection between the two cannot be
voluntarily interrupted, wi thout a breach of the contract or
the conpulsion arising fromthe nature of the transaction.
In this sense to ,constitute a sale in the course of export
it may be said that there nust be an intention on the part
of both the buyer and the seller to export, there nust be
obligation to export, and there nust be an actual export.
The obligation may arise by reason of statute, contract
between the parties, ~or from nutual understanding or
agreement = between them or even fromthe nature of the
transaction which Iinks the sale to export. A transaction
of sale which is a prelimnary to export of the comodity
sol d may be regarded as a sale for

(1) [1952] sS.C R 1112.
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export, but is not necessarily to be regarded as one in the-
course of export, unless the sale occasions export. And to
occasi on export there must exist such a bond between the-

contract of sale and the actual exportation, that each |ink
is inextricably connected with the one inmediately preceding
it. Wt hout such a bond, a transaction of sale cannot be

called a sale in the course of export of goods out of the
territory of India. There are a variety of transactions in
which the sale of a commpdity is followed by export thereof.
At one end are transactions in which there is a 'sale of
goods in India and the purchaser immediate or renote exports
the goods out of India for ~foreign consunption. For
i nstance, the foreign purchaser either by hinself or through
hi s agent purchases goods within the territory of India and
exports the goods and even if the seller has the ‘know edge
that the good,-, are intended by the purchasers 'to be
exported, such a transaction is not in-the course of export,
for the seller does not export the goods, and it is not his
concern as to how t he purchaser deals wi th the goods. Such
a transaction without nore cannot be regarded as one in the
course of export because etynologically, "in the course of
export", contenplates an integral relation or bond between
the sale and the export. At the other end is a transaction
under a contract of sale with a foreign buyer under which
the goods may under the contract be delivered by the seller
to a comon carrier for transporting themto the  purchaser

Such a sale would indisputably be one for export, ~ whether
the contract and delivery to the comon carrier are effected
directly or through agents. But in between lie a variety of
transactions in which the question whether the sale is one

for export or is one in the course of export i.e., it is a
transacti on whi ch has occasi oned the export, nay have to  be
determned on a correct appraisal of all the facts. No
single test can be laid as decisive for determining that
guesti on. Each case nust depend upon its facts. But that

is not to say that the distinction between transactions
whi ch may be called sales for export and sales in the course
of export is not real. 1In general where the sale is
effected by the seller, and he is not connected with the
export which actually takes place, it is a sale for export.
Where the export is the result of sale, the export being
inextricably linked up with the sale so that the bond cannot
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be di ssociated without a breach of the obligation arising by
statute, contract or nutual understanding between t he
parties arising fromthe nature of the transaction, the sale
is in the course of export.

It may be conceded that when chests of tea out of the export
guota are sold together with the export rights, the goods
are earnmarked for export, and know edge that the goods were
purchased by the bidders for exporting themto.
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the foreign principals of the bidders nmust clearly be attri-
but abl e to them Does the co- exi stence of t hese
ci rcunmst ances, inpress upon the transactions of sale wth
the character of a transaction in the course of export out
of the territory of India’? W are unable to hold that it
does. That the tea chests are sold together with export
rights inputes knowedge to the seller that the goods are
purchased with the intention of exporting. But there is
nothing in the transaction fromwhich springs a bond between
the sale and the intended export linking themup as part of
the sanme transaction. Knowedge that the goods purchased
are intended to be exported does not make the sale and
export parts of the same transaction, nor does the sale of
the quota with the sale of 'the goods lead to that result.
There is no statutory obligation upon the purchaser to
export the chests /of tea purchased by himwith the export
rights. The export qquota nerely enabl es the purchaser to
obtain export licence, which -he nmay or nmay not obtain

There is nothing in law or in the ~contract  between the
parties, or even in the nature-of the transaction which
prohibits diversion of the goods for internal consunption

The sellers have no concern with the actual export. of the
goods, once the goods are sold. They -have no control over
the goods. There is therefore no direct connection between
the sale and export of the goods which woul d nake them parts
of an integrated transaction of sale -in the course of
export.

Deci ded cases on which reliance was placed at the Bar have
mainly been of cases in which the benefit of the “exenption
of Art. 286(1)(b) was clainmed in respect of sales preceding
the export sale. Such a sale preceding the export could
-not, it was held, wi thout doing violence to the llanguage of
Art. 286(1)(b), be given the benefit of the exenption from
-tax 1inposed by State legislation nerely because of its
hi storical connection with the export sale. In a ngjority
of the cases to be presently referred there were at |east
two sal essal e under whi ch goods were procured followed by a
sal e under which the goods so procured were exported, and
the claimof the Revenue to tax the first transaction was
uphel d. It may be regarded as therefore settled |aw  that
where there are two sales |eading to export-the first /under
whi ch goods are procured for sale and the property - in the
goods passes within the territory of India, and the 'second
by the buyer to a foreign party resulting in export-the
first cannot be regarded as a sale in the course of export,
for a sale in the course of export nust be directly and
integrally connected wth the export. It cannot also be
predicted that every sale which results in export is to be
regarded as sale in the course of ex. port. We nmay briefly
refer to the cases which have cone before this Court.
Justification for citation of the cases is
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not to evolve a pinciple fromthe actual decisions, but to
hi ghl'i ght the grounds on which the decisions were rendercd.
The first case which canme before this Court in which Art.
286(1)(b) fell to be construed was the State of Travancore-
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Cochin and others v. The Bonbay Conpany Ltd.(1). The
assessee who had exported coir products to foreign purcha-
sers clained exenption fromsales-tax relying upon Art.
286(1)(b). The Revenue authorities held that property in
the goods having passed within the State, the transactions,
were liable to tax. The High Court disagreed wth that
view, holding that a sale in the course of export was not
nerely a sale when the goods had crossed the custons
frontiers, but included a transaction which precede export.
This Court agreed with the H gh Court. In appeal Patanjal
Sastri  C.J., speaking for the Court observed that sales
whi ch occasioned export were wthin the scope of the
exenption under Art. 286(1)(b). But that was a case in
which on the facts found there could be no dispute that the
sal e by the assessee occasi oned export, for in pursuance of
the contract the assessee had exported the goods sol d.
The next case which cane before this Court was the State of
Travancor e- Cochin and others v. Shannugha Vil as Cashew Nut
Factory and others(2). It was held by this Court that
purchases in the State nade by the exporters for the purpose
of export are not within the exenption granted by Art.
286(1)(b) of the Constitution. Patanjali Sastri C.J.,
speaking for the majority of the Court observed:

"The word  'course’ etynologically denot es

noverent from. one point to another

and the
expression 'in the course of’ not only inplies
a period of time during which the novenent is
in progress but postulates also aconnected
relation.  * * * * A sale in the
course of _export out of the country should
simlarly be wunderstoodin the context of
clause (1)(b) as neaning a sale taking place
not only during the activities directed to the
end of exportation of the goods out of the
country but also as part of or connected wth
such activities."

He further observed that the phrase "integrated activities’

cannot be dissociated fromthe export w thout” which it

cannot be effectuated, and the sal e and the resultant export

form parts of a single transaction. It is in that sense
that the two activities-the sale and the export-were said to
be integrated. But a purchase for the purpose of ~export

i ke production or manufacture for export, being only an act
(1) [1952] S.C.R 1112.

(2) [1954] S.C.R 53.
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preparatory to export could not be regarded as an act . done
"in the course of the export of the goods wout of the
territory of India".

In the State of Madras v.Qrviah Naidu and Conpany
Ltd. (1), S. R Das, Actg. CJ., observed that an assessee
who goes about purchasi ng goods after securing orders  from
foreign purchasers is not exenpt fromliability to pay tax
by wvirtue of Art. 286(1)(b) of the Constitution in respect
of the purchases nade by hi m because, those purchases do not
thensel ves occasion the export. CGoods were undoubtedly
bought for the purpose of export, but the purchase did not
occasi on the export within the meaning of Art. 286(1)(b) of
the Constitution.

In State of Mysore and another v. Msore Shipping and
Manufacturing Co. Ltd. and others(2), it was held that where
goods were sold to a licenced exporter by the assessee and
the licenced exporter sold the goods to a foreign purchaser
it could not be said that the first was in the course of ex-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 15

port. The licenced exporter was not an agent of the
assessee and the two sales could not have both occasioned
the export: it was only the second sale which did that, and
the assessee not being a party to it either directly or
through the exporter or through his agents, the first sale
with which alone the assessee was associated did not
occasion the export. |If it did not, then it hardly matters
whet her the goods were exported through the instrunmentality
of the exporter or not, because all sales that precede the
one that occasioned the export were taxable. 1In this case
the Court expressed the opinion that for the sale to be one
which occasions the export it nust directly concern the
assessee as an exporter.

In East India Tobacco Conpany v. The State of Andhra Pradesh
and another (3) this Court held that only the sale under
which the export is nmade that is protected by Art. 286(1)(b)
of the Constitution and a purchase made locally by a firm
doi ng business ~of exporting tobacco, which preceded the
export | sale did not fall within its purviewthough it 1is
nmade for ‘the purpose of or with a view to export.

One nore judgnment of this Court may be noticed: B. K
Wadeyar v. Ms. Daul atram Ranmeshwarl al (4). The assessees
in that case sold goods to an Indian purchaser, who had
agreed to sell themto a foreign buyer.  The sales by the
assessees "were on/F. O'B. contracts under which they

(1) AIl.R (1956) S.C. 158.

(2) A1.R (1958) S.C. 1002.

(3) [1963] 1 S.C. R 404.

(4) [1961] 1 S.C R 924.
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continued to be the owners” till the goods crossed the cus-
toms barrier, and entered the export stream It was held by
this Court that since the goods renained the property of the

assessees till they reached the export stream the ' sales
were exenpt from tax inposed by a State under Art.
286(1)(a). This was undoubtedly  a case of tw sales

resulting in export, and the first sale was held i nmune from
State taxation: but that was so because the property in the
goods had passed to the |Indian purchaser when the goods were
in the export stream The first sale itself ~was so
i nextricably connected with the export that it was regarded
as a sale in the course of export.

M. Setalvad on behalf of the appellants placed “strong
reliance upon the judgnent of the Madras Hi gh Court in of
Madras(1l). That was a case in which a dealer inthe Stater
of Madras in hides and skins after purchasing raw hides
tanned them and sent themto Kovai Tanned Leat her Co. Madras

who acted as the dealer’s agent for sale. Kovai Tanned
Leat her Conpany sold the goods to Dharansee Parpia who acted
as an agent of Srivan Brothers (Eastern) Ltd., ~London

There was another transaction between Kovai Tanned- Leat her
Co. and Gordon Wodroffe and Conmpany Ltd. who acted as
agents for a foreign principal. The Sal estax Tribuna
refused to accept the transaction to Dharansi Parpia as  an
export sale on the ground that Kovai Tanned Leather Conpany
delivered the goods to the exporter Dharanmsi Parpia-and
thereafter the exporter obtained the bills of lading, and
that the sale becane conplete in the Madras State before
shipnment, and it was on that account not a sale in the
course of export. The Hi gh Court disagreed with that view
Jagadi san J., speaking for the Court observed
Where there is privity of contract between the
foreign buyer and the seller in the taxing
territory and the concluded sal e between them
occasions the export even if the property in
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the goods sold passes within the territory the
transaction is neverthel ess one in respect of
which Article 286 inposes a ban on the State
to levy tax."
We are not concerned to deci de whether there was evidence in
that case on which the Hgh Court could come to the
conclusion that the sale occasioned the export. But M.
Setal vad relied upon the observation in support of the pro-
position that in all cases where there is a contract for
purchase of goods in the taxing territory, between a |I|oca
merchant and a foreign buyer acting through his agent, and
the (7)13 S. T.C. 629.
717
goods are after purchasing the sane exported by the agent,
the transaction nust be deened to be one in the course of
export. W are unable to accept that contention. W do not
read the judgnent as |aying down any such proposition, and
none suchis legitimtely deducible. The second transaction
in favour of Gordon Wodroffe & Co. was found to be one in
which property in the goods passed beyond the custons
frontier. Such a transaction woul d i ndi sputably be a sale
in the course of export.
In our viewthe transactions of sale in the present case
did not occasion the export of the goods, even though the
appel l ants knew that the buyers in offering the bids for
chests of tea and the export quotas were acting on behal f of
foreign principals, and that the buyers intended to export
the goods. There was between the sale and the export no
such bond as would justify the inference that the sale and
the export formed parts of a single transaction or that the
sale and export were integrally connected. The appellants
were not concerned with the actual exportation of the goods,
and the sales were intended to be conplete wthout the ex-
port, and as such it cannot be said that the said  sales
occasi oned export. The sales were therefore for export, and
not in the course of export.
The appeals therefore fail and are dism ssed wth costs.
One hearing fee.
AYYANGAR, J.-We regret our inability to concur in the order
that these appeals should be dismissed. W are clearly of
the opinion that the appeal s should be all owed.
This batch of 18 appeal s which have been heard together ~are
directed against a common judgrment of the H gh Court of
Kerala and are before this Court by virtue of special |eave
granted to the appellants. The appellants filed wit
petitions in the H gh Court which were disnmissed by the
| earned Single Judge whose judgment was affirmed on appea
by a Bench of the H gh Court. It is fromthis judgnment that
t hese appeal s have been brought.
The appellants are 18 tea estates which tire carrying on the
busi ness of growi ng and manufacturing tea in their estates.
Their claimis that the teas grown by them have been sold by
them "in the course of the export of goods out of the
territory of India" within Art. 286(1)(b) of the Consti-
tution and they, therefore, claimthat the State of Travan-
core-Cochin in which these sales took place was not entitled
to i mpose sal es tax upon these sales.
The question for consideration is whether these sales
effected by the appellants are, as they claim sales "in the
course of export”. It is conmon ground that the tea sold
718
under the transactions involved in these appeal s was actual -
Iy exported out of the territory of India. Doubtless, this
circunmstance would not per se render the sales which
preceded the export "sales in the course of export"” but the
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argunent submitted to us is that these exports are so
directly and inmmediately linked up with the sales effected
by the appellants and so integrated with themthat the two
form part of the sane transaction as to render the sales
"sales in the course of export".
It was presented in this form relying on the decision of
this Court in State of Travancore-Cochin v. Shannugha Vilas
Nut Factory(1l) where the |l earned Chief Justice observed:
"The word ’'course’ etynologically denot es
novermrent from one point to another and the
expression 'in the course of’ not only inplies
a period of time during which the nmovenent is
in progress but postulates also a connected
relation............ A sale in the course of
export out of the country shoul d be understood
in the context of Art. 286(1)(b) as neaning a
sal e taking place ,not only during t he
activities directed to the end of exportation
of the goods out of the country, but also as

part of or connect ed with............
enphasi sed the integral relation between the
t wo where the contract of sal e itself

occasi oned the export as the ground f or

hol di ng that such a sale was one taking place

in the course of export."
It is this integrality that is involved-in the concept which
is expressed by the words that "the sal e that occasions the
export" is "a sale'in the course of export".
The details of the sales on which tax is sought to be Ievied
by the respondent, together wi-th-the facts relating thereto,
as well as the several contentions urged before us and the
decisions on which reliance is placed on either side have
all been narrated in the judgnment just now pronounced and we
do not think it necessary to restate them Sinilarly, the
provisions of the Tea Act, 1953 and the rules franed
thereunder so far they are relevant for the decision of the
guestion involved in these appeal's have al so been /set out
and so we are not repeating themeither. W shall confine
ourselves to the very restricted area of our disagreenent
with our | earned brethren which has occasi oned this separate
j udgrent .
(1) [1954] S.C.R 53
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As prelimnary to the discussion of the question -involved,
we shall put aside certain types of transactionsas regards
which there is no dispute that they clearly fall on one side
of the line of the other. On the one side of theline would
be the case where a seller in pursuance of a contract of
sale with a foreign buyer puts the goods sold on board a
ship bound for a foreign destination. Such a sale would be
an "export sale" which would undoubtedly be wi thin‘the con-
stitutional protection of Art. 286(1)(b). In regard to this
type, however, we would rmake this observation. In such a
case we consider that it would be i mmaterial whether or —not
with reference to the provisions of the Sale of Goods Act,
read in conjunction with the ternms and stipulations of any
particular contract, the property in the goods passes to the
buyer on the Indian side of the custons frontier or beyond
it. In either event the sale would have occasioned the
export, for the sale and the export form one continuous
series of transactions, the one leading to the other-not
nerely in point of tinme but integrated by reason of a comon
intention which is given effect to. |In such a case it would
be seen that there is but one sale-to the foreign buyer
"which occasions the export", and which is inplemented in
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accordance with the terns of the contract by an actua
export which is the sine qua non of "a sale in the course of
export".

A case on the other side of the line would be one where the
sale is effected to a resident purchaser who effects the
export by sale of the goods purchased to a foreign buyer.
Here the first sale to the buyer who enters into the export
sale would not be a "sale in the course of export" for it
woul d not be the particular sal e which occasions the export,
notw t hst andi ng that the purchase night have been made wth
a viewto effect the export sale, or to inplement a contract

of sale already entered into with a foreign buyer. That
such a sale is not one "i'n the course of export" has been
repeat edl y held by this Court (See State of Travancore-

Cochin v. Shanmugha Vilas Cashew Nut Factory(l), State of
Madr as v. Qurviah Naidu-and Co. Ltd.(2), State of Msore
V. Mysore Spinni.ng and Manufacturing Co. Ltd.(3) and East
I ndi a Tobacco Co. v. The State of Andhra Pradesh(4).

This second type of case involves two sales-one to a
resi dent ‘purchaser who purchases it with a viewto effect an
export and the second, the export sale or sale in the course
of export by the purchaser to a foreign buyer. The
exi stence of the two sales and the consequent dissociation
bet ween t he

(1) [1954] S.C.R /53.

(2) AIl.R 1956 S.C/ 158 =6 S.T.C. 717.

(3)A1.R 1958 S.C. 1002.

(4) [1963] 1 S.C. R 404.
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first sale and the export causes-a hiatus between that sale
and the export and destroys the integrality of the two
events or transactions viz., the sale and the factua

export.

The sales involved in the present appeals are not of the 2nd
type for here there is a single sale direct to a foreign
buyer, the contract being concluded w th and the goods sold
delivered to his agent. It is hardly necessary to add that
for purposes relevant to the decision of the question before
us there could be no difference in |legal effect between a
sale to a foreign buyer present in India to take delivery of
the goods for transport to his country and a sale to his
resident agent for that purpose. Pausing here we should
nmention that there is no dispute (1) that the persons who
bid at the auction at Fort Cochin and purchased the teas  of
the assessees were agents of foreign buyers or (2) regarding
their having made these purchases under the directions of
their foreign principals in order to despatch the goods to
the latter-a contractual obligation that they admittedly
fulfilled.

Under the sales here involved, though to foreign buyers and
i ntended for export, the goods were not under the'terns of
the contract of sale placed by the seller on board the ship
in the course of its outward voyage and that is the only
reason why they do not conformstrictly to the first type of
an export sale which we have described earlier.

But the question is, do not these sales also "occasion the
export” and in that sense sales "in the course of export"
The test which has been [aid down by this Court for deter-
m ning the proximty of the connection between the sale and
the export so as to bring the sale within the constitutiona

exenption in Art. 286(1)(b) is the integrality of the two
events-the sale and the export. The question to be answered
is therefore whether the sales now under consideration do
not formpart and parcel of a single integrated transaction
with the export or are they distinct, distant and nediate,
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the sale and the export being related to each other only in
sense of one leading to the other or the one succeeding the
other nmerely in point of tine. |If the forner, the sales are
within Art. 286(1)(b), but if the connection between the two
is as described later, they are outside the exenption

VWhat then are the facts of the present case. Before re-
stating themfor their being examned in the light of the
criteria we have just specified, it 1is necessary to

enphasise certain natters. Wen the assessees sought an
opportunity to adduce evidence as to the facts which they
of f ered to prove to establish their claim to t he
constitutional protection, the assessing aut horities
accepted their statenents as correct and did not desire them
to adduce evi dence and so
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no detailed evidence was |ed. If therefore on an
exam nation of thelegal position it is now found that there
is any lacunae in the statenment of facts or in the evidence
whose ' exi'stence would have brought the sales wthin the
exenption, it appears to us that the appellant-assessees
should in_fairness be afforded an ~opportunity to adduce
evidence to establish their case. W say so particularly
because it could by no, neans be said that the | aw was cl ear
as to the facts necessary to be proved to claimexenption in
the case of sales of the type now before us.

To proceed with the facts, the assessees had applied for and
obtained export quotas with a viewto effect exports of a
guantity of tea grown and processed by them ' The sales at
Fort Cochin were effected along with the export. rights -
ranted to the Appellant estates. the contract being that the
purchaser at the auction would obtain a transfer of the ex-
port quota right of that estate whose tea he purchased to
the extent needed to effect export of the tea purchased.
The purchases were thus nade only on the basis that the
export rights of the seller would be transferred to the
buyer and on the basis of these transfers the purchasers
obtained export licences from Governnent for exporting the
tea and effected the exports. The purchases were  made by
agents of foreign principals and it was part of the
contractual duty OF these agents vis-a-vis the principals to
consi gn the goods purchased to them w thout avoi dabl e del ay.
There was proof by the certificates produced that these
agents had fulfilled their obligations to their principals
and had shi pped the goods bought as early as practicable to
forei gn destinations.

The principal contention urged by the I|earned Advocate-
CGeneral of Kerala to persuade us to hold that the sales did
not "occasion the export” was based on two circunstances:
(1) that it was not part of the contract between the
assessees and their buyers that the goods shall only be ex-
ported and not sold in the local market. |In other words, it
was urged that in the absence of such a specific term of
contract it would have been open to the buyers to  have
di verted the goods from bei ng exported and to have sold them
| ocal ly. This was so far as the contractual relationship
bet ween the assessee-sellers and the buyers fromthem under
the sale was concerned, (2) dealing next with the effect of
the provisions of the Tea Act, 1953 and the rules franed
thereunder on the sales effected by the assessees, the
subm ssion was that s. 21 and other provisions of the Tea
Act, 1953 nerely enabl ed an export to be effected and did
not require the goods in regard to which they were issued to
be exported. In other words, it was stressed that the Tea
Act did not inpose any obligation on the quota holder or his
transferee
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to export the goods covered by the quota and that conse-
guently the buyer-even after taking a transfer of the export
gquota rights alongwith his purchase was not conpelled by | aw
to export and was not precluded fromfailing to export and
selling the goods locally. On this reasoning the argunent
was that here was a purchase under which the purchaser was
free to export or not to export and the nmere fact that he
chose to export would not render the sale to himone which
occasi oned the export or one "in the course of export".

We consider that these arguments do not sufficiently take
into account the actualities of the situation, but proceed
on investing on formal requirenents a significance which is
not warrant ed.

When |earned counsel says that there was no term in the
contract between the seller and the buyer that the goods
purchased were not to be sold locally but have to be export-
ed, he is right only in the sense that it is not any express
term of the contract. But could it be said that that was
not the inplicit comobn understanding on which the entire
transaction was concl uded. ~ The buyer was not interested in
the purchase except onterns of the export quota rights
being transferred tohimand that was why the transfer of
the export right was effected or contracted to be effected
as part and parcel of the sale of the goods. Again, the
buyer was an agent, who as we have stated earlier was not
free to deal with the tea purchased by effecting a |oca
sale, but was under ‘an obligation to his foreign principa
to export the goods purchased toa foreign destination. It
was wth such a buyer that the assessee entered. into the
transaction of sale. ©On these facts we are satisfied that
it was part of the understandi ng between the seller and the
buyer, inferable fromall the circunstances attendant on the
transaction that the buyer was bound to export. Pausi ng
here, we would add that, we understand that inmportance is
attached in this context to the need of a termin the sate
contract laying an obligation onthe part of the buyer to
export only for the purpose of denmpnstrating the intimte
connection between the sale and the export for establishing
that it was the sale that occasioned the export. If we are
right, then what is of significance is the real and comon
intention of the two parties to the transaction-whether they
contenpl ated the goods purchased being sold locally, or
whet her they intended the goods sold being only exported and
not whether there is such a termin the contract between the
parties.

Coming next to the contention that the Tea " Act  does not
conpel export of goods covered by the quotas granted, we
m ght nmention that no evidence was led as to the prices
prevailing in the |local market as conpared to that ~in the
foreign countries where the principals of the  resident
buyers rested, which would have discl osed whether a ' I|oca
sale of the tea bought ostensibly for export was in a
commer ci al sense within the bounds of possibility, though if
one went by the rationale underlying the provisions of the
Tea Act and in particular ss. 17, 21 and 22, one gets the
i mpression that export quota rights were considered to have
a considerable value in the market which would be sone
indication -that a buyer with an export quota would never
sell in the local market. Thus it m ght be that even though
the statute does not in terns prohibit internal sale of tea
purchased alongwith export quota rights, this could be
explained by the circunstance that the right to export tea
is considered a privilege which secures econonic advant ages
to the exporter and hence there was no need for any
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statutory conpulsion to do so. W are nmking this
observation because Parlianent and the Central GCovernment
are keen on pronoting exports and in the case of sone

commodities |ike sugar where the external price is |ower
than the local price, the regulations framed in that behalf
require exports to be effected under conpulsion. W

consi der therefore that the absence of a conpul si ve
provision in the Tea Act requiring export of the quantity
allotted to the estates, is not very naterial and that
Parliament might well have left it optional with the estate
owners to export seeing that economc factors provided the
requi site compul sion
If there was a contract or understandi ng between the buyer
and seller by which the latter was to export the goods
bought, it is conceded the sale of the assessee did occasion
the export and in our viewon the facts established, we con-
sider this condition satisfied.
W would therefore -allow the appeals and set aside the
assessnment in-so far as they included the sales involved in
these appeals.

ORDER
In accordance with the opinion of the mgjority, the appeals
are dismssed with costs. One hearing fee
Appeal dism ssed.
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