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ACT:

Bi har and Orissa Exci'se Act, 1915 (Bihar and Oissa Act 2 of
1915), ss. 8, 35, 38 to 91-Board  of Revenue-Issue of
Di recti ons-Wet her could increase security deposit-Powers of
Revi sion-|1f exercisable suo nmotu-Limtation.

HEADNOTE

Consequent upon a direction by the Board of Revenue, Bihar
fixing the security deposit of Excise shops working under a
certain system the Comm ssioner of Exci se directed
realisation of the defecit in the security deposit of the
appel l ant’ s shops. The appell ant noved the Board of Revenue

for revision of the Excise Conmssioner’s order. The
Board of Revenue held that it was open to the appellant to
nove t he Exci se Conmi ssioner for relief. Subsequently on
the appel l ant’ s notion the Exci se Conmm ssi oner in

supersession of his previous order, directed that in the
special circunstances of the case, the security depoit in
respect of the appellant’s shop need not be increased. In
spite of a representation nade by the Deputy Conmissi oner
the Exci se Conmi ssioner refused to revise his order. At the
request of the Deputy Commi ssioner the Comm ssioner of  the
Division referred the matter to the Board of Revenue. = After
hearing the appellant, in exercise of its powers of revision
under s. 8 of the Act the Board, suo notu, set aside the
order of the Excise Commissioner with the direction that
until the expiry of the current licences there would be no
change in the anount of security, but proper security in
terns of the general directions by the Board should  be
demanded fromthe appellant at the tine of the renewal of
the licenses. |n appeal

HELD : (i) Neither the orginal order nor the subsequent
order was passed by the Exci se Conm ssioner under s. 35 on a
consideration of the matters referred to in that section
The finality of s. 35 did not attach to these orders and the
Board of Revenue had anpl e power to revise themunder s. 8.
[696 B-(C

(ii) On a true construction of ss. 38 and 91 of the Act, the
Board in exercise of its powers under s. 38 read with s. 91
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could fromtinme to tinme issue general directions with regard
to the conditions of any licence granted under the Act
including the amount of security to be deposited by the
licensee. [696 G H|

(iii) Instruction No. 101 (10) of the Board of Revenue
at p. 30 of WVol. 11l of the Bihar and Oissa Excise
Mannual | 1955 Ed. read with Board s circular letter No. 8624
dated Septenber 9, 1956 did not prevent enhancenent of
security at the tine of the renewal of |icense. [697 C D
(iv) The Board of Revenue nmy exercise its powers of

revi sion under a. 8(3) suo notu. [697 E-F]
(v) In a case where the Board exercises its power of
revision of its own notion, no question of Ilintation

arises. [697 H]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 331 of 1962.

694

Appeal by special |eave fromthe Resolution dated Cctober 4,

1959 of the Board of Revenue, Bihar, in Case No. 124 of 1959
Raj eswari Prasad and S. P. Varma, for the appellant.

C. K. Daphtary, Attorney-Ceneral, R K Garg, S. C  Agar-
wal a and D. P. Singh, for the respondents.

The Judgrment of the Court was delivered by

Bachawat, J. The appellant holds yearly licenses for the
retail sale of country spirit in respect of six shops in the
town of Janshedpur working under the sliding scale system
under the Bihar and Oissa Excise Act, 1915 (Bihar and
Orissa Act 2 of 1915) hereinafter referred to as the Act. A
total sumof Rs. 11,099 was denmanded and pai d as security in
respect of all the licenses. The “original Ilicenses in
respect of the six shops were issued long ago and were
renewed fromyear to year. By an order dated June 27, 1956,

the Board of Revenue, Bihar directed that "the security
deposit of an Excise shop working under the sliding scale
systemis hereby fixed as equivalent to two nonths’” average
license fees of the shop." The security deposit payable by
the appellant on the basis of this direction would amunt to
about Rs. 68,000. On Novenber 14, 1956, the Commissi oner of
Exci se, Bihar directed the Deputy Conm ssioner, Singhbhumto
realise from the appellant the deficit in the security
deposits of his shops. This order was communicated to the
appel l ant on Decenber 7, 1956. On January 9, 1957, the
appellant filed a petition before the Board of ~Revenue,
prayi ng for a revision of the order of the Exci se
Conmi ssi oner dated Novenmber 14, 1956. By order dated March
20, 1957, the Board of Revenue held that the nerits of  the
appellant’s case need not be examined at that stage, and
observed that the order of the Excise Conm ssioner would
constitute no bar to the appellant noving the Conm ssioner
for considering the special circunstances, if any, of his
case on nerits and, for this purpose, it would be open to
the appellant to nove the Conmissioner in an appropriate
nmanner . Subsequently, the appellant noved the Exci se
Comm ssioner for reconsideration and setting aside of his
previ ous order dated Novermber 14, 1956. By his order dated
March 5, 1958, the Comm ssioner of Excise, in supersession
of his previous order, directed that in the speci a

circunstances of the case, the security deposit in respect
of the appellant’s shops need not be increased and the
appel l ant coul d continue to nanage the shops on the existing
total security of Rs. 11,099 only. 1In spite of a repre-
sentation made by the Deputy Comm ssioner, Singhbhum the
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Exci se Conmi ssioner refused to revise this order. On June
27, 1958, at the request of the Deputy Conmi ssioner
Si nghbhum the Conmi ssi oner, Chotanagpur Division, referred
the matter to the Board of Revenue. On April 24, 1959, the
Board of Revenue directed the issue of a notice to the
appel l ant asking himto show cause why he should not be
ordered to pay the difference between the prescri bed
security deposit and the amount al ready deposited. By a
petition dated July 30, 1959, the appellant showed cause.
At the hearing of the case before the Board of Revenue, the
appel l ant was represented by counsel. By an order dated
Oct ober 4, 1959, the Board of Revenue, in exercise of its
powers of revision under s. 8 of the Act, set aside the
order of the Conmissioner of Excise dated March 5, 1958,
with the direction that until the expiry of the current
licenses on March-31, 1960 there would be no change in the
amount of security, but the proper security in terms of the
general directionsissued by the Board should be denmanded
from the licensee at thetime of the renewal of the
licenses, with effect fromthe next licensing year. The
appel l ant now appeals to this Court from this order by
speci al | eave.

On behal f of the appellant, M. Rajeshwari Prasad contended
that in view of S. /35 of the Act, the Board of Revenue could
not wunder s. 8 of the Act revise the order of the Excise
Comm ssi oner dated March 5, 1958. There is no substance in
this contention. Section 8 (3) provides that the Board may
revi se any order passed by the Excise Conm ssioner. Section
35 provides that the Excise Conm ssioner may, on a
consideration of the list, objections and opinions sent to
himby the Collector under s. 34, nodify or annul any order

passed or any license granted by the  Collector, and
notwi t hst andi ng anything containedin S. 8, his orders shal
be final. The Excise Commi ssioner did not pass the order

dated March 5, 1958 in exercise of ‘his powers under s. 35,
on a consideration of the |ist, objections and opi nions sent
to himunder s. 34. He passed the order in exercise of his
general powers of control over the collector and the ~Excise
Department under ss. 8 and 7(2) (a) read with-S. 2(7) of the
Act . During the currency of the licenses issued to the
appel l ant for the year 1956-57, a question arose whether the
addi ti onal security should be demanded fromthe appellant in
view of the general directions issued by the Board  of
Revenue on June 27, 1956. By his order dated Novenber 14,
1956, the Excise Conmi ssioner directed that the additiona
security should be realised from the appellant. Oh a
revision petition filed by the appellant under'S. 8, the
Board of

696
Revenue by its order dated March 20, 1957, pernitted the
appel | ant to nove t he Exci se Conmi ssi oner for

reconsi deration of his order dated November 14, 1956. On
bei ng nmoved by the appellant under the liberty so granted by
the Board of Revenue, the Excise Comissioner by his order
dated March 5, 1958 reviewed and set aside his previous
order on a consideration of the general directions issued by
the Board of Revenue, the Board s order dated March 20, 1957
and the special circunstances of the case. Nei t her the
original order dated November 14, 1956 nor the subsequent
order dated March 5, 1958 was passed by the Exci se
Comm ssioner under S. 35 on a consideration of the nmatters
referred to in that section. The finality of s. 35 did not
attach to these orders and the Board of Revenue had anple
power to revise themunder s. 8.
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M. Prasad next referred us to S. 40 of the Act and the
standard form of license for the retail vend of country
spirit, and contended that only the authority granting the
license could fix the anpbunt of the security, and one of the
conditions of the license was that the |icensee would be
required to deposit only the anpbunt so fixed but the Board
of Revenue by its order dated Cctober 4, 1959 illegally and
in excess of its powers altered the ambunt of the security
so fixed and the corresponding condition in the license for
the deposit of the amount. This argunment is based on a
m sreading of the order of October 4, 1959, and nust be
rejected. By that order, the Board expressly directed that
the would be no change in the ambunt of the security during
the currency of the license. The licenses were due to
expire on March 31, 1960. The Board directed that if and

when the licenses were renewed with effect from the next
licensing year, the proper security should be demanded from
the licensee as a condition of the renewal. No exception

can be taken to this direction.” The licensee had no vested
right to arenewal of the license. Section 45 of the Act
provi des that he shall have no claimto its renewal. The
licensing authority was not bound to renew the license. |If,
in its discretion, it granted a renewal, it <could require
the licensee to give proper security as a condition of the
renewal. On a true construction of ss. 38 .and 91 of the Act
it must be held that the Board, in exercise of its powers
under s. 38 read with S. 91, could fromtine to tine issue
general directions ‘with regard to the conditions of any
i cense granted under the Act including the amount of the
security to be deposited by thelicensee. In exercise of
its powers under ss. 38 and 91, the Board had fixed the
security deposit of an Excise shop

697

wor ki ng under the sliding scale systemas equivalent to two
nmont hs’ average |icense fees of the shop. The Board was en-
titled to direct, as it did by the order dated Cctober 4,
1961, that the general directions(issued by it under ss. 38
and 91 should be observed and carried out by the “licensing
authority and the proper security in accordance w th  those
directions should be denanded if and when the licenses were
next renewed.

M. Prasad next contended that the direction for the
increase of the security at the tinme of the renewal of the
licenses is contrary to the instruction No. 101 (10) of the

Board of Revenue at p. 39 of Vol. 1Il of- the  Bihar and
Orissa Excise Manual, 1955 Edn. 'Mere is no substance in
this contention. In its order dated Cctober 4, 1959, the
Board of Revenue exhaustively reviewed all ‘the relevant

instructions issued by it fromtine totime, and rightly
pointed out that instruction No. 101(10) read with the
Board's circular letter No. 8624 dated Septenber 9, 1956 did
not prevent of the security at the tinme of the renewal of
the licenses.

S. 8 (3) of the Act could be exercised by the Board  of
Revenue only on an application by an aggrieved party, —and
(b) the proceedings in revision in the instant case were

barred by limtation. There is no substance in these
contenti ons. The Board of Revenue may exercise its powers
of revision under s. 8 (3) suo notu. No period of

[imtation is prescribed by the Act for exercise of the
power of revision wunder s. 8 (3). M. Prasad drew our
attention to paragraph 71, Chap. V of Part H of the Bihar
Practice and Procedure Manual, 1958, pp. 99 and 100, which
provides that where there is no provision of law as to the
period wthin which an application for revision may be
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allowed, the application for revision should be preferred
within one nonth of the date of the Conm ssioner’s order
deducting the tine occupied in obtaining a copy of the
order, but the Board has a discretion to admt t he
application for revision preferred after one nonth. |In the
instant case, in its order dated Cctober 4, 1959, the Board
stated that it would exercise its powers of revision suo

not u. In a case where the Board exercises its power of
revision of its own notion, no question of Ilinitation
ari ses. Moreover, the Board held that this was a fit case

for interference even after the expiry of the ordinary
period of limtation

No other argunents were advanced before us. W see no
reason to interfere with the Board' s order. The | earned
Attorney-

698

CGener al rai sed a prelimnary objection as to t he

mai ntainability ~of the appeal on the ground that the Board
is not a tribunal within the neaning of Art. 136 of the
Constitution. In view of our conclusion that the appellant
has no case on the nerits, we do not think it necessary to
express any opinion on the prelimnary objection
In the result, the appeal is dism ssed with costs.

Appeal dism ssed.
699




