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In these Special Leave Petitions, the judgnent and order
dated 10.4.2000 passed by the Division Bench of Madras Hi gh
Court in Wit Petition Nos.16766-16772 of 1999, 17167,
17878, 18834 & 20598 of 1999 and 4064 of 2000 are under
chal | enge. S.L.P. No. 14656 of 2000 is filed by the
applicants in O A No. 93/99 before the Centra
Admi ni strative Tribunal, Chennai. Bench who were t he
respondents in the wit petition before the H gh 'Court.
S. L. P No. 2377 of 2001 is filed by the petitioners in
W P. No. 16766 of 2000 in the wit petition before the
H gh Court.

In short, the facts and events leading to filing  of
these Special Leave Petitions are :-

The Railway Board issued Enpl oynent Notification No. 1
of 1995 dated 7.9.1995 inviting applications for 330 posts
of Khalasis (Goup-D) reserving 19% of posts for. Schedul ed
Castes, 1% for Schedul ed Tribes and 27% for OBCs besi des 3%
for Physically Handicapped and 20% f or Ex- Servi cenen. In
response to the Notification, 58,675 applications were
recei ved, out of them 32,563 candi dates were found eligible
and called for interview The Railway Board by its letter
dated 17.5.1996 communi cated its decision to prepare a pane
for 917 wvacancies on the ground of increase of vacancies
from330 to 917. The selection of candi dates was to be nmade
on viva voce test only. The candidates were interviewed
from July 1996 to February 1997 by different commttees.
The composition of the conmttees was challenged in OA
No. 28/ 1997 before the Central Admnistrative Tribunal
Chennai  Bench. The Tribunal by its order dated 17.9.1997
struck down the Railway Boards instructions on the basis of
whi ch comm ttees were constituted for interview. Thereafter
the Railway board issued fresh instructions on 29.4.1998 for
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constituting commttees as per para 179 of the Indian
Rai | way Establishnent Manual (I.R E.M). The second round
of interviews were conducted afresh from 26.06.1998 to
28.09.1998 for 75 days by different conmittees. Qut  of
32,563 candidates, only 25,271 candi dates appeared for the
i ntervi ew Another O A No. 543/1998 was filed seeking
direction that the course conpleted Act Apprentices should
be given preference but the same was di smssed on 17.9.1998.

Utimtely nerit list was published on 22.12.1998 and a
panel of 917 selected candidates was published in the
newspapers on 30.1.1999. The candidates selected were

i nformed about their sel ection.

oA No. 93 of 1999, O A No. 103 of 1999, O A No.
153 of 1999, OA No. 202 of 1999, OA No. 260 of 1999
and O A No. 294 of 1999 were filed before the Tribunal
chal l engi ng the selection of the candidates. O A No. 367
of 1999 was filed by a sel ected candi date seeking direction

to conplete the process and to issue appointment. The
respondents resisted these O As. on the grounds that O As.
filed in _the nature of PIL were mnot nmmintainable; t he

applicants could not be said to be aggrieved persons without
showi ng whether they were menbers of the association and
whet her they applied for the said posts;  all the mteria
all egations contrary to their stand nade in the O As. were
deni ed; that the Railway Admnistration did not give any
particular direction or instruction in the natter of
sel ection and that no nmala fide practice was followed. It
was also pleaded that there was no violation of settled
procedure and guidelines; the selection was nmade on the
basis of performance of the candidates in the viva voce;
further there was no arbitrariness in the selection of
candi dates and that the procedure followed in the earlier
selection made in 1989-90 was followed in the | present
sel ection as well.

The Tribunal quashed the panel of selected candidates
giving the reasons that nunber of vacancies originally
notified were 330 but the panel of selected candidates had
been drawn for 917 without earlier notifying the increase in
vacanci es; only 18 Physically Handicapped candidates had
been selected instead of 27 candidates on the basis of" 3%
reservation for the entire 917 posts; instead of finding
the selection zone, applications of SC/ STs were received on
inter-State basis and that the marking ~pattern in the
sel ection in the absence of guidelines to 80% marks had | ed
to wde variations. The Tribunal, however, noticed that
al l egations of mala fide and bias had not been established.

Aggri eved and affected by the order of the Tribunal, the
successful candidates, who were provisionally <selected,
filed the wit petitions in the Hi gh Court challenging the
order passed by the Tribunal. The Hi gh Court, on a detail ed
exam nati on of respective contentions rai sed by the
contesting parties, held that the rule of reservation was
properly followed except to the extent of shortfall by 1%in

regard to the Physically Handi capped category; t he
procedure prescri bed in para 179 of I|I.REM was
substantially conplied with; the awarding of marks in two
categories to the extent of 80% was in order; t hat

association could not agitate the case of all persons as it
depended on the facts of each individual nmenber and that no
resolution of authorization to file the OA was produced.
The Hi gh Court al so observed that the Tribunal could not act
as a court of appeal in appreciating the contentions urged
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before it. Having due regard to the |ong-drawn process
involved in the selection of candidates, the revi sed
assessnment of vacancies coming to only 382 in Goup ‘D for
the period upto March 2002 and considering totality of facts
and circunstances of the case as indicated in the order
under challenge, the High Court directed the authorities to
proceed with the selection nmade and to appoint the sel ected
candidates in the available vacancies. It was made clear
that the authority concerned should sel ect and appoint 3%
Physi cal ly Handi capped candidates out of the candidates
al ready selected instead of 2%

Before us, M. K R Chowdhary, |earned Seni or Counse
appearing for petitioners.in S.L.P. No. 14656 of 2000,
urged that the High Court failed to appreciate that the wit
petitions had becone infructuous as stated in the counter
affidavit filed by the respondents in view of the fact that
the Indian Coach Factory (IL.C.F.) Admnistration had
accepted 'the order of the Tribunal and cancelled the
enpl oyment notification dated 7.9.1995 itself, on 3.10.1999;
after 3.10. 1999 pursuant to the cancellation of the
enpl oyment notification, no  right subsisted to the wit
petitioners before the H gh Court and as such the H gh Court
conmmitted an error in proceeding to decide the case; the
Hi gh Court also conmtted an error in holding that there was
substantial conpliance of para 179 I REM~ the H gh Court was
not right in holding that non-shortlisting and not confining
preference to | ocal candi dates did not affect the selection

On the other hand, M. AL, Somayaji, |earned Senior
Counsel for petitioners in SLP No. 2377/ 2001, nade
submi ssi ons supporting the order of the H gh Court except to
the extent of the observation made in para 34 taking note of
revi sed assessnent of vacancies coming to only 382 in Goup
‘D for the period upto 2002, and confining appoi ntnent to
the available vacancies only. Al'though originally the
notification was issued to fill up 330 vacancies, |ater they
were increased to 917 after getting the approvall of the
Rail way Board for additional 587 vacancies; since as nany
as 58,675 applications were received, out of them 32,6563
candi dates were called for interviewand 25,271 -candidates
actually attended interview including |arge nunber of loca
candi dat es, no prejudice was caused by not inviting
applications for additional vacancies; as observed by the
H gh court, selected candi dates were made to run-frompillar
to post for one reason or the other and they were asked to
appear twice for the interview in pursuance of t he
notification No. 1/95 and that after a | ong drawn process
the panel of selected candi dates was prepared; the Tribuna
conmtted a serious error in quashing the panel of selected
candidates inits entirety when the sel ected candi dates were
not inpleaded in the O As. On this short ground al one, the
High Court ought to have granted relief to the successfu
candidates fully <covering all the 917 candidates. The
| earned Senior Counsel also submitted that no nala fides or
arbitrariness was found in the procedure of selection of
candi dat es. He wurged that there was no justification to
reduce the vacancies to be filed from917 to 382, having
prepared and published a panel of 917 selected candidates.
He added that after the Hi gh Court passed the order, somne
candi dates have been appointed; it nmay not be appropriate
to upset the selection of candidates at this stage.

M. Ranjit Kumar, |earned Senior Counsel appearing on
behal f of the Union of India, nade subnissions drawi ng our
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attention to counter-affidavit filed by the Union of India
and urged that the selected candidates did not acquire any
i ndefeasible right to be appointed against the existing
vacancies and the authorities are under no legal duty to
fill up all or any of the vacancies and particularly so when
there are no vacancies to acconmodate all the candidates;
the authorities accepting the decision of the Tribuna
cancel l ed the enpl oynent notification and subsequently after
the H gh Court passed the order, further steps were taken
and about 100 out of the selected candidates are already
appoi nt ed.

We have given our consideration to the rival contentions
urged on behalf of the contesting parties. It is clear from
the counter affidavits filed on behalf of Union of India and
I.C F. Admi ni stration that after the Tribunal passed the
order in OAs. on 23.8.1999 and on inplenmentation of the
decision of the Mnistry of Railways to enhance the hourly
rate of incentive, concurrently by reducing the allowed tine
and in_ ‘terms of their letter No. PC-V/98/1/7/4/1 dated
21.6.1999 with effect from1.9.1999, there was drastic
reducti on of vacancies leading to surrendering of 866 posts

of techni ci ans (arti sans) and 327 posts of
Khal asi s( hel pers). In the changed situation, the 1.CF.
Adm nistration decided to inplenent the order of the
Tri bunal guashi ng the selection and i ssued press

notification on 3.10. 1999 canceli ng the enpl oynent
notification dated 7.9.1995 and canceling the panel of the
sel ected candidates. After issuing enploynent notification
on 7.9.1995 to cover further two years recruitment for
subsequent years, wth theapproval of “the Mnistry of
Rai lways in 1996, it was decided to enpanel 587 nore
candi dates in the sane recruitnent process.” The recruitnent
process was getting prolonged dueto litigation. A ‘nunber
of appoi ntrents on conpassi onate grounds had to be made in
the intervening period; owng to the raising of the age of
superannuation from58 to 60 years by the Governnent, there
were no retirenents from May, 1998 to April, 2000; nor e
than these, inplenmentation of Railway Boards decision to
enhance the hourly rate of incentive and reduce the allowed
time by 12% resulted in reduction of vacancies both in G oup
‘Cand Goup ‘D. Vacancies in Goup ‘D depend on ari sing

of vacancies in Goup ‘C technicians cadre and the
progressi on of Khal asis (hel pers) by Khal asis agai nst 75% of
techni ci an vacanci es; because of these reasons t he
anticipated vacancies did not materialize and the -exercise
of reassessnent of vacancies made in Septenber, 1999
indicated that only 382 vacancies would be avail able upto
March, 2002. Responding to the allegation that these facts
were not brought to the notice of the Tribunal during the
argunents in OA No. 93/99, it was pointed out that after
the closing of argunments before the Tribunal and on receipt
of Boards instructions dated 21.6.1999 effective from
1.9.1999, the vacancies had to be re-assessed having regard
to the reduction of manpower requirenents and the vacancies
so reduced canme to 382 for the period upto March, 2002; the
variance between the vacancies notified at 330 and the
revised vacancies at 382 was not rmuch. Neither any nala
fides were attributed nor any arbitrariness was established
on the part of the Railway Admi nistration in re-assessing
the vacancy position.

Merely because the nanes of the candi dates were included
in the panel indicating their provisional selection, they
did not acquire any indefeasible right for appointnent even
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against the existing vacancies and the State is under no
legal duty to fill up all or any of the vacancies as laid
down by the Constitution Bench of this Court, after
referring to earlier cases in Shankarsan Dash Vs. Union of
India [1991 (3) SCC 47]. Para 7 of the said judgnent reads
thus : -

It is not correct to say that if a nunber of vacancies
are notified for appointnent and adequate nunber of
candidates are found fit, the successful candi dates acquire
an indefeasible right to be appointed which cannot be
legitimately denied. Odinarily the notification nerely
amounts to an invitation to qualified candidates to apply
for recruitnment and on their selection they do not acquire
any right to the post. Unless the relevant recruitment
rules so indicate, the State is under no |legal duty to fil
up all or any of the vacancies. However, it does not nean
that the State has the licence of acting in an arbitrary
manner. The decision not to fill up the vacancies has to be
taken bona fide for appropriate reasons. And if the
vacanci es- or any of themare filled up, the State is bound
to respect the conparative nerit of the candidates, as
reflected at the recruitment test, and no discrimnation can
be permtted. This correct position has been consistently
followed by this/Court, and we do not find any discordant
note in the decisions in State of Haryana vs. Subhash
Chander Marwaha [(1974) 3 SCC 220], Neelima Shangla vs.
State of Haryana [(1986) 4 SCC 268] or Jatendra Kumar vs.
State of Punjab [(1985) 1 SCC 122].

Hence the contentions raised in SLP No. 2377/2001 are
unt enabl e.

Similarly the contention that the vacancies to be filled
up could not be increased to 917 from 330 originally
notified wthout there being subsequent notification is
untenable in view of the changed situation as explained
above. No fault can be found with the direction of the Hi gh
Court to issue appointnments only to avail abl e vacancies on
merit out of the candidates included in the panel of
sel ected candidates follow ng rules of reservation and that
too reserving 3% seats to Physically Handi capped instead of
2% 382 vacancies would be available upto Mrch 2002
possibly as of now all the 382 candi dates may not be given
appoi nt nent ; the appointnments may be given upto 330 or
| ess. Further, the purpose of issuing notification and
giving due publicity is to provide opportunity to as nany
eligible candi dat es as possi bl e. The enpl oynent
notification No. 1/1995 was issued on 7.9.1995 and the
decision was taken to increase the posts on 17.5.1996, the
time gap was hardly 8 nonths; as nmany as 58,675 nade
applications and 32,563 were called for interview It was
quite probable that all candidates eligible and interested
including |arge nunber of |ocal candi dates, applied for the
posts. The tinme gap of about 8 nonths between the origina
notification and the decision to increase posts not being
much, it cannot be said that nmany of the eligible candi dates
were deprived of applying for the posts looking to the
requirements of eligibility. As already stated above, in
the changed situation only 382 posts are to be filed up upto
March, 2002. The sel ected candidates are to be appointed on
the basis of nerit followi ng rules of reservation applicable
to different categories. The process of selection was
l ong-drawn and the candidates were nade to appear for
interview twce. The candi dates and their famlies have
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been waiting for long tinme from1995 with great hope of
getting jobs. Enornobus noney and man hours have been spent
in conpleting the process of selection in preparing the
panel of selected candidates. |In this viewthere was no
justification for the Tribunal to quash the entire panel of
sel ect ed candi dates.

Al though the candidates included in the panel show ng
their provisional selection do not get vested right to
appointnent, they wll be surely interested in protecting
and defending the select list. It is the admtted position
that before the Tribunal the successful candidates whose
nanmes were included in the panel of selection were not made
parties. The argunent of the |earned counsel that since the
names and particulars of the successful candi dates included
in the panel were not given, they could not be nade parties,
has no force. The applicants before the Tribunal could have
made efforts to get the particulars; at |east they ought to
have i npl eaded sonme of the successful candidates may be in a
representative capacity; if the |arge nunber of candi dates
were there and if there was any difficulty in service of
notices on them they could have taken appropriate steps to
serve them by any one of the nbdes permissible in law wth
the leave of the Tribunal. This Court in Prabodh Verma and
Os. Vs. State of Utar Pradesh & O's.  [1984 (4) SCC 251]
has held that in wit petitions filed against the State
guestioning the validity of recruitnent of alarge nunber of
persons in service could not be proceeded with to hear and
take decision adverse to those affected persons w thout
getting themor their representatives inpleaded as parties.
In para 50 of the said judgnent, sunmmarizing the concl usions
this Court in regard to inpleading of respondents has stated
that :-

A High Court ought not to hear and di spose of a wit
petition wunder Article 226 of the Constitution w thout the
persons who would be vitally affected by its judgnent being
before it as respondents or at least sonme of them  being
before it as respondents in a representative capacity if
their number is too large to join them as respondents
individually, and, if the petitioners refuse to so join
them the H gh court ought to dismiss the petition- for
non-j oi nder of necessary parti es.

This court in para 4 of the judgnent inAMS. Sushanth
& Os. Vs. M Sujatha & Ors. (2000 (10) SCC 197) has
stated thus: -

W find that none of the persons who were sel ected and
whose appoi ntnents were set aside by the H gh Court had been
i npl eaded as a party-respondent. |t appears that a public
notice was given in a representative capacity only wth
regard to the appointment to the post of Assi st ant

Sericulture Oficer. The direction of the H gh Court,
however, is not confined to that post alone and it is the
appoi ntnents to the other posts al so which have been set
asi de. This could not be done. The principles of natura

justice demanded that any person who was going to be
adversely affected by the order should have had an
opportunity of being heard. That apart, one would have
expected the H gh Court to have considered the report
submtted wunder Section 65 on its merits and then decided
whet her the said report should be accepted or not.

Be that as it may, on the facts and in the circunstances
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of the present cases, we do not find any nerit in any one of
the contentions urged on behalf of the petitioners in S.L.P
No. 14656 of 2000.

The High Court found that rules of reservation in regard
to all other categories were followed and the Tribunal also
f ound SO; as regards Physi cal | y Handi capped, the
reservation was to be increased to 3% instead of 2% anong
the candi dates included in the panel on the basis of nerits.
Hence the grievance as to increase of posts from 330 to 917
wi thout issuing notification was of no consequence. It is
also noticed by the H gh Court that the |arge nunber of
applications were received and interviewed including a | arge
nunber of |ocal candidates; the enploynent notification of
95 had been published in the enmploynment exchanges in

Chennai, Kanchi puram and Tiruvallur of the local wunit of
I.C.F., Chennai. Further it is also stated in the counter
affidavit  that ~the upper age limt itself has been raised
upto to /33 years besides relaxation in the age limt for

reserved " comunity candi dates and P.H. /Ex. Servicenmen etc.
In our view, no prejudice was caused to the petitioners in
S.L.P. No. 14656/2000.

In regard to the other contention that 80% nmarks were
awarded to the candidates wi thout any guidelines, the Hgh
Court has taken the view that there was no arbitrariness in
awarding 80% narks under two heads. W will do well to
remenber that The candi dates were interviewed for Goup ‘D
posts (Khalasis); ‘the selection was to be nade only on the
basis of viva voce test. The marks were to be awarded under
the four heads as stated bel ow

i) Personality / address - 40 marks
ii) Ability to do the job - 40 marks.
iii) Technical / academic qualification-10 marKks.
iv) Sports etc. - 10 marks.

Under the head ability to do the job, marks to be
awar ded was on the basis of the candidates ability to'lift a
wei ght of 35 kg. wi thout any physical strain. Mrks were
to be awarded looking to t he t echni cal [ acadenic
qgual i ficati ons; so also for sports and narks were to be
awarded for personality and address. Having regard to the
nature of different heads for which narks were to be awarded
that too for filling up Goup D posts of Khalasis, it
cannot be said that there could be wde variance or
arbitrariness in awarding narks. The procedure followed in
viva voce test is again indicated in the reply statenent
filed on behalf of the Railway Adm nistration before the
Tribunal itself. It is stated that the interview was
conducted by 3 committees with 4 nmenbers each representing
SC/ ST/Mnority/OBC for 75 days. To mmintain secrecy, a
system which was evolved in the previous selection with the
approval of the then Chief Personnel Oficer (CPO in the
year 1989-90 for nom nation of the Committee Menbers was
adopted this tine also, as detail ed bel ow -

On the previous day afternoon, the three selection
conmittees with four officers will be fornmed by Deputy Chief
Per sonnel O ficer/ General [ Dy. CcPO g with due
representation of SC ST/OBC/ Mnority. These 12 officers
will be intimted over phone by Dy. CPO G or through his
Confidential Assistant w thout nentioning which comittee
t hey bel ong to. The sealed cover containing three
conmittees wil | be handed over to Senor Per sonne
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Oficer/Recruitnent and training (SPQ R&T) and the sanme will
be opened by SPOR&T in the presence of the all twelve
officers on the day of viva voce after getting signature
from one or two offices on the sealed cover to acknow edge
that the sealed cover is intact. On the first two days
[viz. 22nd and 23rd June 1998] CPO has nominated the
conmittees. Thereafter the Dy. CPO' G had nomnated the
conmittees. In pursuance there of, the committee nenbers
will take position in their respective conmmittee roons
all ocated and conduct the interviews. After the closure of
the interview, on each day, the signed mark statements of
each committee wll be kept in a cover duly signed by the
officers in the outer cover and sealed. These seal ed covers
wi Il be handed over to Dy. CPQ G by the Personal Oficer of
the respective coommittee, for safe custody. |n the absence
of Dy. CPOG SPO R&T will receive and hand over the sane
to Dy. CPO' G when he resunes duty. After the interview
were over, a decision was taken to hand over the mark
statenment / in-~ 220 “sealed covers to Railway Recruitnent
board/ Chennai [RRB] for data entry and forma draft pane
followi ng all the reservation rules for SC ST/OBC etc. The
220 sealed covers were takento RRB by D.DPQ G and SPQ R&T
in 2 sealed boxes -and handed over on 12.10.1998. On
22.12.1998, the RRB returned the mark lists along with the
nerit lists an a floppy containing date for all the 25,271
candi dat es. The data entries were verified and a panel of
917 selected candidates fornmed with CPGs approval, after
following the reservation rules for SC ST/OBC Physically
Handi capped and Ex-. servicenen.  Thereafter, the panel was
published in the Newspapers viz, Indian Express and Daily
Thanthi on 30.01.1999. Si nul t aneousl y,~ the successfu
candi dates were inforned that they have been  provisionally
selected for G. D posts and further action will followin
due course. At this stage, the applicants have filed the
present OA and this Honble Tribunal on 08.02.1999 passed an
order directing the respondents to maintain ‘statusquo.

S.L.P. No. 14656 of 2000 is filed by the petitioners
in OA No. 93 of 1999 before the Tribunal.~ In the said
O A, petitioner no. 1 was an association named Al India
Schedul ed Caste and Schedul ed Tri be Enployees Association
and petitioner no. 2 was an individual. The H gh Court has
held that such a wit petition filed by an associ ati on was
not naintainable. In our viewit is unnecessary to exam ne
this question in the light of conclusion reached on the
nmerits of the respective contentions.

The contention urged on behalf of the petitioners in
S.L.P. No. 14656 of 2000 that the wit petitions had
becone infructuous in view of the fact that I.F.C
Admi ni stration itself had cancel | ed t he enpl oyment
notification No. 1 of 1995 dated 7.9.1995 accepting the
judgrment of the Tribunal cannot be accepted. The selected
candi dates who were seriously affected had every right to
chall enge the decision of the Tribunal on all the grounds
available to them The |.C F. adnmnistration by its
deci sion to cancel the enploynment notification and the pane
of selected candidates wunilaterally could not defeat or
destroy the interest of the successful candidates. It is
also submitted before us that the |.CF. Adm ni stration
pursuant to the judgnment of the High court passed in the
wit petitions has given appointnent to about 100 candi dates
from out of the panel of the selected candidates. Thi s
being the position, we are of the view that the wit
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petitions had not become infructuous. The H gh Court has
al so noticed that those candi dates who had participated in
the interview could not challenge the selection before the
Tri bunal . Thus having regard to all aspects including the
changed situation as to the reduction of vacancies from 917
to 382 on the basis of the revised assessnent of vacancies
as already stated above, the inmpugned order passed by the
High Court is just and appropriate. 1In the light of what is
stated above, we do not find any justification or wvalid
reason to interfere with the inpugned order passed by the
H gh Court. Therefore, both the S.L.Ps. being devoid of
any nerit are liable to be dism ssed. Accordingly, they are
di sm ssed but with no order as to costs in the circunstances
of these cases.




