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Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a

| earned Single Judge of Utaranchal H'gh Court. Appellant had
guesti oned the correctness of the order passed by the
Presiding O ficer, Labour Court, Haldwani, Nainital (in short
the 'Labour Court’) in the wit petition

3. The C ai mof the respondent was that he was working as
a sweeper in the hospital of the appellant and was appoi nted
on 1.7.1995 and worked up to 16.8.1996. But his services

were termnated on 17.8. 1996 wi thout any notice and wi thout
any retrenchment allowances. A dispute was raised which was
referred to the Labour Court for adjudication under Section 6N
of the U.P. Industrial D sputes Act, 1947 (in short 'the Act’).
The Labour Court held that the respondent was entitled to the
benefit of reinstatenent and 50% of back wages. The stand of
the appellant that the respondent was engaged on a daily wage
basis for doing a part time job of sweeping was held to be not
acceptable. It was held that the respondent had rendered nore
than 240 days of service. Before the H gh Court, the stand of
the appel l ant was that the respondent did not render service
for nmore than 240 days as clainmed. H s appointment was only

on temporary basis and that too for one hour daily. This stand
was not accepted by the H gh Court.

4, Learned counsel for the appellant in support of the
appeal submitted that vol um nous docunents were produced

to show that the respondent was working on a tenporary
engagenent basis and that too for one hour or some tinmes for
alittle nore than an hour. The question for having worked
nore than 240 days in the year preceding the alleged

term nation did not arise.

5. Learned counsel for the respondent on the other hand
supported the order passed by the Labour Court and the High
Court.

6. It is undisputed that the work of cleaning the hospita
has been given to a contractor we.f. 17.8.1996. Materials were
pl aced before the Labour Court to show that the worknman was

engaged for doing a part-time job and that he had worked for a
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few days in several nonths. The Labour Court itself on
consi deration of the docunents and records produced noted
as follows: -

"It is evident that the worknman had

wor ked in August, 1996 -16 days, July, 1996 -
30 days, May, 1996 - 30 days, April, 1996 - 30
days, March, 1996 - 29 days, February, 1996 -
29 days, January, 1996 - 31 days, Decenber
1995 - 31 days, Novenber, 1995 - 20 days
(Full), Cctober, 1995 - 19 days (Full),

Sept enmber, 1995 - 25 days (Full ) @Rs. 35/-
per day. In addition to this, in Novenber,
1995 \ 026 3 days, Cctober, 1995 - 9 days @

Rs. 20/ - per day towards part tine work and in
Sept enber, 1995 \ 026 3 days part time @Rs. 5/ -
per day, had worked."

7. The basic difference between a person who i s engaged on
a part-tine basis for one hour or few hours and one who is
engaged as a daily wager on regular basis has not been kept in
view either by the Labour Court or by the Hi gh Court. The
docunents filed clearly establish that the clai mof having

wor ked nore than 240 days is clearly belied.

8. The stand of the appellant that the respondent was call ed
for work whenever work was avail abl e, "and as -and when

requi red and that he was not called for doing any work when

the sane was not availabl e has been established. The Labour
Court itself noted that the workman was engaged in work by
others as he was working in the appellants” establishnment for
one hour or little nmore on sone days. It is ~also seen fromthe
docunents produced before the Labour Court that whenever
respondent was working for full period of work he was being

paid Rs.35/- per day and on other days when he worked for

one hour he was getting Rs.5/-.

9. In the aforesaid position, the inevitable conclusion s
that the Labour Court and the H gh Court were not justified
in directing the reinstatenent with partial back wages.

10. The appeal is allowed with no order as to costs.
11. It is made clear that the fact we have all owed the appea

shall not stand in the way of the appellant giving engagenent
to the respondent on such terns as deemed proper




