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ACT:
Constitution of /Andia, Art. 14-Taxation on | ncome

(I'nvestigation Comm ssion) Act, 1947 (Act XXX of 1947), s.
5(1)-Whether wultra vires the Constitution in viewof s. 34
of Indian |Incone-Tax Act, 1922 (Act Xl of 1922) as anended
by the Inconme-Tax and Busi ness Profits Tax (Amendment) Act,
1948 (Act XLVIII of 1948) and the Indian ['ncone- Tax
(Anendrent) Act, 1954 (Act XXXIII of 1954).

HEADNOTE:

Held (Per S. R DAs, ACTING C.J., VIVIAN BOSE, /BHAGMATI
and B.P. SINHA, JJ. JAGANNADHADAS J., dissenting) that s.
5(1) of the Taxation on Incone (investigation ~Conmission)
Act, 1947 (Act XXX of 1947) is ultra vires the Constitution
as it is discrimnatory and violative of the fundanental
ri ght guaranteed by Art. 14 of the Constitution by reason of
two amendments which were nade ins. 34 of the 1Indian
I ncome- Tax Act, 1922 (Act XI of 1922) one in 1948 by the
enactment of the | nconme-Tax and Busi ness Profits Tax
1248
(Amendrent) Act, 1948 (Act XLVIII of 1948) and the other in
1954 Dby the enactnent of the Indian |Incone-Tax | (Arendnent)
Act, 1954 (Act XXXIII of 1954).

If the provisions of s. 34(1) of the Indian Incone-tax
Act as it stood before its anendnent by Act XLVIII -of 1948
had been the only provisions to be considered, the  Court
woul d have reached the same conclusion as it did in A
Thangal Kunju Musaliar v. M Venkitachal am Potti & Anr.,
([1955] 2 S.C. R 1196), but the position was materially
af fected by reason of two anendnents made in that section by
two Acts, one in 1948 and the other in 1954,

Anmended s. 34(1) of the Indian Incone-tax Act was
substantially different fromthe old s. 34(1) which was in
operation up to the 8th Septenber 1948. The words "if in
consequence of definite information which has cone into his
possession the |Inconme-tax.Oficer discovers that incone,
profits or gains chargeable to incone-tax have escaped
assessnent in any year.............. whi ch appear in the old
section were substituted by the words "if the Incone-tax
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O ficer has reason to believe that by reason of the om ssion
or failure on the part of the assessee............ i ncone,
profits or gains chargeable to i ncone-tax have escaped The
requisites of (i)"definite" information (ii) which had "
cone into" possession of the Inconme-tax Oficer and in
consequence of which (iii) he "discovers” that income,
profits or gains chargeable to incone-tax bad escaped
assessment, were no |longer necessary and the only thing
whi ch was required to enable the Incone-tax Officer to take
proceedi ngs under S. 34(1) as anended was that he should
have reason to believe that by reason of the om ssion or
failure on the part of the assesses incone, profits or gains
chargeable to incone-tax had escaped assessnment for a
particul ar year. Wereas before this anended s. 34(1) cane
to be substituted for-the old s. 34(1) there was no com
pari son between the provisions of s. 5(1) of Act XXX of 1947
and s. 34(1) of the Indian Income-tax Act as it then stood,
the provisions “of s. 34(1) 'as anended after the 8th
Sept enber /1948 coul d stand conparison with the provisions of
s. 5(1) of Act XXX of 1947 and the cases which were covered
by s. 5(1) of Act XXX of 1947 could be dealt with under the
procedure laid down in's. 34(1) of the Indian |Incone-tax
Act . After the 8th Septenmber 1948, therefore, even in the
case of substantial evaders of income-tax who were a
distinct class by thenselves intended to be treated by the
drastic and summary procedure |aid down by Act XXX of 1947,
some cases that were already referred by the Centra
CGovernment for investigation by the  Conm ssion could be
dealt with under that Act and other cases, though falling
within the sane class or category, could be dealt w th under
the procedure prescribed inthe amended s. 34(1) of the
I ndi an I ncone-tax Act. The persons who were thus dealt with
under s. 34(1) of the Indian Income-tax Act had available to
them the whol e procedure laid down-in that Act including the
right to inspect docunents and the right to question the
findings of fact arrived at
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by the Incone-tax Oficer by the procedure of appeal and
revision and ultimate scrutiny by the Income-tax Appellate
Tri bunal which was denied to those persons whose cases had
been referred by the Central Governnment for investigation by
the Conmi ssion under s.5(1) of Act XXX of 1947.

Di fferent persons, though falling under the same class or
category of substantial evaders of incone-tax, woul d,
therefore, be subject to different procedures, one a summary
and drastic procedure and the other a normal procedure which
gave to the assessees various rights which were denied to
those who were specially treated under the procedure
prescribed in Act XXX of 1947.

Per JAGANNADHADAS J.-The cl ass of persons falling under S.
5(1) of the Taxation on Incone (Ilnvestigation Conm ssion)
Act, 1947 (Act XXX of 1947) is totally different from that
which falls within-anended s. 34 of the Indian Income-Tax
Act 1922 (Act XI of 1922) and therefore s. 5(1) of Act XXX
of 1947 is not unconstitutional as offending Art. 14 of the
Constitution.

Suraj Mall Mhta v. A V. Visvanatha Sasttrii and Another
([1955] 1 S.C.R 448), Shree Meenakshi MIIs Ltd. v. A V.
Vi svanatha Sastri and Another ([1955] 1 S.C R 787), A
Thangal Kunju Miusaliar v. M Venkitachal am Potti & Anr. and
M Venkitachal am Potti & Anr. v. A Thangal Kunju Musaliar,
([1955] 2 S.C R 1196), Syed Qasi mBazvi v. The State of
Hyderabad and Ot hers ([1953] S.C R 581), Habeeb Mhaned v.
The State of Hyderabad ([1953] S.C R 661) and Gangadhar
Bai jnath and others v. Income-tax Investigation Comi ssion,
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etc. (A l.R 1955 All. 515), referred to.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 646 of 1954.

Petition under Article 32 of the Constitution of India.

C. R Jagadi san, Naunit Lal and T. V. Bal akrishnan
(T. V. Balakrishnan, with the perm ssion of the court) for
the petitioners.

C. K. Daphtary, Solicitor-Genral of India, (G N.
Joshi, B. Ganapathy lyer and R H. Dhebar, with him for the
respondents.

1955. Decenber 20.

BHAGMTI  J.-This petition wunder Article 32 of t he
Constitution al so rai ses t he guestion about t he
constitutionality of section 5(1) of the Taxation on Incone
I nvestigation Conm ssion Act, 1947 (XXX of 1947).

1250
The fact's which led to the filing of this petition may be
shortly stated.

Sir M C. Mithiah Chettiar who carried on a flourishing
banki ng business in India and foreign countries died in or
about 1929 leaving behind him two sons M C. M
Chi danbaram Chetti ar (since deceased) and M CG. M Mithiah
Chettiar, petitioner 3, and his wi dow Devanai Achi. M C.
M  Chi dambaram Chettiar continued the ancestral banking
busi ness and al so started several ~commercial  enterprises.
He died by an accident while traveling in a plane in the
year 1954 | eavi ng behind himhistw sons, the petitioners 1
& 2. Devanai Achi had predeceased him The petitioners 1 &
2 are the legal representatives of the deceased M. C. M
Chi danbaram Chettiar and al so the representatives of  their
gr andnot her Devanai Achi .

The Central Covernment, in exercise of its powers under
section 5(1) of Act XXX of 1947, referred to the Incone-tax
I nvestigation Conmmission R C ( Nos. 516, 517 'and 518
relating to M C. M Chidanbaram Chettiar, M Ct. M
Mut hi ah Chettiar, petitioner 3, and Devanai Achi. The
Conmi ssion, after holding an enquiry in all the three cases,
recorded their findings and held that an aggregate sum of
Rs. 10, 07, 322-4-3 represented the undi sclosed inconme during
the investigation period and directed distribution of this
sum over the several years in the manner indicated by them
in Schedule A to their report. This report-was submtted by
the Conmission to the Governnent on the 26th August 1952.
The Central Government considered the report and, purporting
to act under section 8(2) of the Act directed by their order
No. 74 (26) |.T./52 dated the 16th Septenber . 1952 't hat
appropriate action under the Indian Incone-tax Act be /taken
agai nst the assessees with a view to assess or re-assess the
i ncome which had escaped assessnent for the years 1940-41 to
1948- 49.

In pursuance of the said directions of the Central
Government the Incone-tax Officer, City Circle 1, WMadras,
i ssued notices under section 34 of the Indian | ncome-tax Act
and made the reassessnment for the
1251
years 1940-41, 1941-42 and 1943-44 to 1948-49 based upon the
findings of the Conm ssion which were treated as final and
concl usi ve. The assessnent orders for the years 1940-41,
1941-42 and 1948-49 were served on the assessees on the 20th
February 1954. Assessnent orders for the years 1943-44 to
1947-48 were served on the 12th May 1954. There assessnent
order for the year 1942-43 was -Dot made though notices
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under section 34 of the Indian Income-tax Act had been
i ssued by the Incone-tax O ficer on the assessees on the
19th March 1954, It appears that these re-assessnent
proceedings for the year 1942-43 are yet pending and no
assessment order in respect of that year has yet been served
on the petitioners.

In regard to the assessnent orders which were served on
the 20th February 1954, the petitioners preferred on the
18th May 1954 applications to the Comm ssioner of |ncone-
tax, Madras, under section 8(5) of the Act for references to
the H gh Court on questions of |law arising out of those re-
assessnment orders passed by the Incone-tax Officer. Simlar
applications were preferred thereafter in respect of the re-
assessment orders which were served on the petitioners on
the 12th May 1954. These applications are still pending.

On the 6th Decenmber 1954, the petitioners filed the
present petition contending that the provisions of the Act
XXX of 1947 were illegal, ultra vires and wunconstitutiona
mainly on the ground that they were violative of the
fundanent'al -~ right guaranteed under article 14 of t he
Consti tution.

The grounds urged in support of this contention were not
felicitously expressed. The petitioners appear to have
m xed up the contentions which could be urged as a result of
our judgnents in Suraj Mall Mhta v. A V. Visvanatha Sastri
and Another(1) and Shree Meenakshi Ml1ls Ltd. v. A V.
Vi svanatha Sastri. and Another(2). They contended in the
first instance that after the amendnent of section 34 of the
I ndi an I nconme-tax Act by Act XXXI'l ]~ of 1954, which inter

(1)[1955] 1 S.C. R 448. 158 (2) [1955] 1'S.C R 787.
1252
alia, added sub-sections (1-A) to (1-D) to section 34, the
provi sions of section 5(1) of the Act becanme discrimnatory,
as on a reading of both the enactnents, Act XXX of 1947 and
the Incone-tax Act as amended in 1954 showed that @ they
applied to the sane category of -persons and there was
nothing in section 5 (1) of the Act or any other provision
of the said Act disclosing any valid or reasonabl e
cl assification. The provisions of Act XXX of 1947  coul d
not, therefore, be sustained on the ground of classification
to avoid the mschief of article 14 of the Constitution.
The petitioners obviously relied upon our decision in Shree
Meenakshi M1I1’'s case, supra, in support of this contention
The petitioners thereafter proceeded to set out their
alternative contention based upon our decision in Suraj Ml
Mohta’'s case, supra, though it was not so stated in - express
terns. They contended that Act XXX of 1947 enabled the
Central Governnent to discrimnate between one | person. and
anot her inasmuch as they were authorised to pick and choose
cases of persons who fell within the group of those who had
substantially evaded taxation on incone, that the act of the
CGovernment in referring some evaders to the Commi ssion was
wholly arbitrary and there was nothing to elimnate the
possibility of a favouritismor a discrimnation against an
i ndi vidual by sending or not sending cases to the Conmi ssion
as between two persons both of whommght be wthin the
group of those who have evaded the paynent of tax to a sub-
stantial extent. They further contended that the procedure
prescribed under the impugned Act was substantially nore
prejuducial and nore drastic to the assessee than the
procedure prescribed under the Indian Income-tax Act. There
was no reasonableness or justification that one person
shoul d have the advantage of the procedure prescribed by the
I ndi an I nconme-tax Act while another person simlarly
situated should be deprived of it.
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They, therefore, contended that section 5(1) of the Act
was discrinmnatory and violative of article 14 of the
Constitution and asked for the issue of a wit of
1253
certiorari or any other appropriate wit, direction or order
guashi ng the report of the I ncome-t ax I nvestigation
Conmi ssion dated the 29th August 1952 encl osed as Annexure A
to the petition and the assessnent orders of the Incone-tax
Oficer for the years 1940-41, 1941-42, and 1943-44 to 1948-
49 as being unconstitutional, null and void and also of a
wit of prohibition calling upon the Comm ssioner of |ncome-
tax, Madras, respondent 1 and the Inconme-tax Oficer, City
Crcle 1, Madras, respondent 2 or their subordinate officers
to f or bear from inplenenting the findi ngs of t he
I nvestigation Conmission with regard to the year 1942-43.

This petition was heard along with Cvil Appeals Nos. 21
and 22 of 1954, A~ Thangal Kunju Musaliar V. M
Venki t achal am Potti & Another and M Venkitachal am Potti &
Anot her v. A. Thangal Kunju Musaliar(1l), which also raised
inter ali'a the cognate question about the constitutionality
of section 5(1) of the Travancore Act XV of 1124 which was
in pari materia with section 5(1) of Act XXX of 1947.

In regard to the question whether there is a rationa
basis of classification to be found in the enactnent of
section 5(1) of /the Act, the preanble and the relevant
provisions of Act XXX of 1947 are the sanme as were
considered by us in considering this question in relation to
the Travancore Act ' XV of 1124, ~The words  "substantia
extent" also have been used inboth the Acts and in the
present case as in the cases of the Travancore petitioners
concerned in the Evasion Cases Nos. | and 2 of 1125 (ME.),
Gaur i Shanker, Secretary, | ncone-t ax I nvestigation
Conmi ssion nade an affidavit dated the 21st Septenmber 1955
wherein he set out the events and circunstances under | which
Act XXX of 1947 cane to be passed. In paragraph 4 of @ that
affidavit he stated:

"I't was found that during the period of the last war
large fortunes had been nade by businessnen. Control s
i mposed by Government on prices and distribution, were often
evaded and secret profits were nade and kept outside the
books and often kept invested in shares and real property
acquired in the

(1) [1955] 2 S.C R 1196.

1254
nanes of benanidars or in cash purchases of-gold, silver and
jewel lery. The machi nery of Income-tax administration was

unable to cope with the |arge nunber of conplex cases that
had to be dealt with, during the war years and a few years
after its termnation. As there had been a large scale
evasion of tax during this period, it becane necessary in
the public interests to investigate cases of evasion of in-
cone-tax and bring under assessnent huge profit that had
escaped assessment . As a prelimnary step in this
direction, a denpnetisation O dinance was passed in January
1946 sterilising the H gh Denom nation Notes in which secret
profits earned during the war years had been partly kept and
calling for a statenent regarding the source of such
profits. This was followed by the Incone-tax |nvestigation
Conmission Bill. In view of the prolonged and conplicated
enquiries that bad to be made to unearth these secret war
profits and bring them under assessnent a special Conmi ssion
was constituted to enquire into the profits made since 1939
but which had escaped assessnent. | say that what is
intended to investigate is evasion of paynent of taxation
whi ch coul d reasonably be called "Substantial" and therefore
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the «classification is real classification. The statute
nerely |eaves the selective application of the law to be
nmade by the executive authorities in accordance with the
standards indicated in the Act itself".

Thi s af fidavit furni shed the backgr ound and t he
surroundi ng circunstances obtaining at the tine when Act XXX
of 1947 was enacted and if this background is taken into
account it would be obvious that the substantial evaders of
paynment of income-tax whose cases were referred by the
Central Governnent to the Commission forned a class by
thensel ves and there was a rational basis of classification
in the enactrment of section 5(1) of the Act.

The argunent that the ternms of section 5(1) enabled the
Central CGovernment to  pick and choose the cases of
particul ar individuals falling within that category |eaving
the cases of other persons - falling within the sane category
to be dealt with in accord-

1255

ance with the provisions of section 34(1) of +the Indian
I ncome-tax ~Act as it stood prior to the anendnent of 1948
has been-already dealt with in our judgnent in A Thanga
Kunju Musaliar v. M Venkitachal am Potti & Another, supra,
while dealing with the correspondi ng provisions of section
5(1) of the Travancore Act XIV of 1124 and section 47 of the
Travancore Act XXII'l of 1121 and we have pointed out that so
far as the Indian Inconme-tax Act as it was in existence on
the 18th April 1947 (which was the date on which Act XXX of
1947 received the assent of the Governor-General) stood
unamended by Act XLVIII of 1948, the cases of persons who
fell within the category of substantial evaders of inconetax
within the neaning of section 5(1) of the Act could not have
been dealt with under the provisions of section 34(1) of the
I ndi an I ncome-tax Act and, therefore, “there was no
discrimnation and no violation of the  fundanental ' right
guar anteed under article 14 of the Constitution.

The other argunment that the selection of the  persons
whose cases were to be referred by the Central Governnent
for investigation to the Conmi ssion was | eft to the ungui ded
and uncontrolled discretion of  the executive or t he
administrative officials also has been dealt with in that
judgrment and we need not repeat our reasons for rejecting
the sane.

If the provisions of section 34(1) of the Indian _Incomne-
tax Act as it stood unanended by Act XLVIII of 1948 (which
corresponded with the provisions of section 47 of the

Travancore Act XXIIl of 1121) had been the only provisions
to be considered we woul d have reached the same ~concl usion
as we did in A Thangal Kunj u Musal i ar V. M

Venki t achal am Potti & Anot her, supra. The position, however,
in the present case is nmaterially affected by reason of the
two amendments which were nmade in section 34 of the |ndian
I ncome-tax Act, one in 1948 by the enactnment of Act | XLVIII
of 1948 and the other in 1954 by the enactment of Act XXX I
of 1954.

Section 34 as anended by Act XLVIII of 1948 read as under
1256
"Section 34 (1): If-

(a) the I ncone-tax Officer has reason to believe that
by reason of the omission or failure on the part of an
assessee to nake a return of his income under section 22 for
any year or to disclose fully and truly all material facts
necessary for his assessnment for that year, incone, profits
or gains chargeable to incone-tax have escaped assessnent
for that year, or have been under-assessed or assessed at
too low a, rate, or have been made the subject of excessive
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relief wunder the Act, or excessive loss or depreciation
al | owance has been conputed, or

(b) notw t hst andi ng that there has been no oni ssion or
failure as nentioned in clause (a) on the part of the
assessee, the Incone-tax Oficer has in consequence of
information in his possession reason to believe that incone,
profits or gains chargeable to incone-tax have escaped
assessment for any year, or have been under-assessed, or
assessed at too low a rate, or have been nade the subject of
excessive relief under this Act, or that excessive loss or
depreci ation allowance has been conputed,
he may in cases falling under clause (a) at any time wthin
eight years and in cases falling under clause (b) at any
time within four years of the end of that year, serve on the
assessee, or, if the assessee is a conpany, on the principa
officer thereof, a notice containing all or any of the
requi renments which may be included in a notice under sub-
section (2) of section 22 and may proceed to assess or re-
assess | such incone, profits or gains or recompute the |oss
or depreciation-allowance; and the provisions of this Act
shall, so far as nay be, apply accordingly as if the notice
were a notice issued under that sub-section
Act  XXXI'I'l of 1954 introduced into section 34 sub-sections
(1-A) to (1-D). Section 34(1-A) which is material for our
pur poses provided:
"Section 34 (1-A): /INf, in the case of = any assessee, the
I ncome-tax O ficer has reason to believe-
(i) that incone, profits or gains chargeable to incone-tax
have escaped assessnment for any year in
1257
respect of which the relevant previous year falls wholly or
partly wthin the period beginning on the 1st  day of
Sept enber, 1939, and ending on the 31lst day of March, 1946;
and,
(ii)that the incone, profits or gains which have so escaped
assessnment for any such year or years ampunt, or are likely
to anmount, to one |akh of rupees or nore;

he may, notwithstanding that the period of eight years or
as the case nmay be, four years specified in sub-section (1)
has expired in respect thereof, serve on the assessee, or
if the assessee is a conpany, on the principal officer
thereof, a notice containing all or any of the requirenents
which rmay be included in a notice under sub-section (2) of
section 22, and nay proceed to assess or re-assess the
income, profits or gains of the assessee for all or any of
the years referred to in clause (i), and thereupon the
provisions of this Act (excepting those contained in clauses
(i) and (iii) of the proviso to sub-section (1) and in . sub-
sections (2) and (3) of this section) shall, so far as may
be, apply accordingly:

Provided that- the Incone-tax O ficer shall not -issue a
notice wunder this sub-section unless he has recorded his
reasons for doing so, and the Central Board of Revenue is
satisfied on such reasons recorded that it is a fit case for
the issue of such notice:

Provided further that no such notice shall be issued after
the 31st day of March, 1956".

Anmended section 34(1) of the Indian Incone-tax Act was
substantially different fromthe old section 34(1) which was
in operation up to the 8th Septenber 1948. The words "if in
consequence -of definite information which has cone into his
possession the Inconme-tax Oficer discovers that incone,
profits or gains chargeable to incone-tax have escaped
assessnment in any year " which appear in the old section
were substituted by the words "If the Inconetax Oficer has
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reason to believe that by reason of the omssion or failure
on the part of the assessee ................ i ncomre, profits
or gains chargeable to income-tax have escaped assessment "
The

1258

requisites of (i) "definite" information (ii) which had
cone into" possession of the Income-tax Oficer and in
consequence of which (iii) he "discovers" that inconeg,
profits or gains chargeable to inconme-tax had escaped
assessnment, were no |onger necessary and the only thing
which was required to enable the Incometax Officer to take
proceedi ngs under section 34(1) as anended was that he
shoul d have reason to believe that by reason of the om ssion
or failure on the part of the assessee incone, profits or
gai ns chargeabl e to inconme-tax had escaped assessnent for a
particul ar year. Wereas before this amended section 34(1)
cane to be substituted for the old section 34(1) there was
no conparison between the provisions of section 5(1) of Act
XXX of 1947 and section 34(1) of the Indian Incone-tax Act
as it then stood, the provisions of section 34(1) as anended
after the 8th Septenber 1948 could stand conparison with the
provi sions of section 5(1) of ‘Act XXX of 1947 and the cases
whi ch were covered by section 5(1) of Act XXX of 1947 could
be dealt with under the procedure laid down in section 34(1)
of the Indian Income-tax Act. After the 8th Septenber 1948,
therefore, even in/the case of substantial evaders of
i ncome-tax who were a distinct class by thenmsel ves intended
to be treated by the drastic and sumrary procedure | aid down
by Act XXX of 1947, sonme cases that were already referred by
the Central Governnent for investigation by the  Comm ssion
could be dealt with under that Act and other cases, though
falling wthin the same class or category, could be dealt
with wunder the procedure prescribed in the anended section
34(1) of the Indian Incone tax Act. The persons who were
thus dealt w th under section 34(1) of the Indian |nconetax
Act had available to themthe whol e procedure laid dowmn in
that Act including the right to inspect docunents ‘and the
right to question the findings of fact arrived at by the
Income-tax O ficer by the procedure of appeal and revision
and ultimate scrutiny by the Income-tax Appellate Tribuna
which was denied to those persons whose cases  had been
referred by the Central CGovernment for investigation by the
1259

Conmi ssi on under section 5(1) of Act XXX of 1947.

The juxtaposition of dates is also very instructive: It
may be noted that in Act XXX of 1947 as it ~was originally
enacted, the period up to which the Central Government could
make the references to the Comm ssion for investigation was
laid down in section 5(1) of the Act to be 30th June  1948.
This period was extended to the 1st Septenber 1948 by the
Taxation on Inconme (lnvestigation Conmi ssi on) Second
Amendnent  Act, 1948 (XLIX of 1948). Act XLIX of 1948 was
passed by the Central Legislature and received the assent of
the CGovernor-Ceneral on the 8th Septenber 1948, the sane day
on which Act XLVIII of 1948 whi ch amended section 34(1)  of
the Indian Income-tax Act al so received the assent of the
Governor-CGeneral. Both these Acts, viz., Act XLVIII of 1948
and Act XLIX of 1948 were passed simultaneously and
obviously with a viewto bring the provisions of section
5(1) of Act XXX of 1947 and section 34(1) of +the Indian
I ncome-tax Act in tune with each other. It appears to have
been realized that the substantial evaders of income-tax in
respect of whom the Central CGovernment had prinma facie
reasons for believing that they had to a substantial extent
evaded paynment of taxation on income could not have their
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cases referred for investigation by the Commi ssion after the
30th June 1948, that having been the tine limt originally
prescribed in section 5(1) of the Act. It also appears to
have been felt that the period could not possibly be
ext ended beyond the 1st Septenber 1948 with the result that
apart fromthe cases of substantial evaders of incone-tax
which were referred by the Central Governnent for investi-
gation to the Conmi ssion up to the 1st Septenber 1948 there
would be a large nunber of such cases which though they
could not be referred for investigation to the Comm ssion
would have to be dealt with under the ordinary provisions
for taxation of income that had escaped assessnent avail abl e
in section 34 and the cognate sections of the Indian | ncone-
tax Act. As section 34(1) then stood, the requisites of

159

1260

definite information conming dinto the possession of the
Income-tax O ficer in consequence of which be discovered
that incone, profits or gains chargeable to inconme-tax had
escaped. ‘assessnent would certainly not have availed the
CGovernment __in tracki ng down these substantial evaders of
income-tax and it appears, therefore, to have been thought
necessary that section 34(1) of the Indian Incone-tax Act
shoul d be anended so as to enable the Inconme-tax Oficer to
take proceedi ngs thereunder if he had reason to believe that
by reason of omission or failure on the part of the
assessee............ i ncomre, profits or gains chargeable to
i ncome-tax had escaped assessnent for the relevant period.
An anendnent of section 34(1) in this manner  would enable
Government to pass on the requisite information which they
had obtained in regard to the substantial evaders of incone-
tax to the Income-tax O ficers concerned and ask the |Incone-
tax O ficers to take proceedi ngs against those evaders of
i ncome-tax under the amended section 34(1) of the Indian
Income-tax Act. That appears to have been the real object
of the anendment of section 34(1) of the Indian |ncone-tax
Act with effect fromthe 8th Septenber 1948. The Commi ssion
woul d proceed with the references which were nade to them up
to the 1st Septenber 1948 and the Inconme-tax Oficers
concerned woul d take the requisite proceedi ngs under section
34(1) of the Indian Income-tax Act as anended after the 8th
Sept ember 1948 agai nst all persons whose inconme, profits or
gai ns had escaped assessnent including substantial _evaders
of incone-tax whose cases would certainly have been referred
by the Central Governnment for investigation to the Comm s-
sion if it had been possible for themto do so before the
first Septenmber 1948. After the 8th Septenber 1948, there
were two procedures sinmultaneously in operation, the one
under Act XXX of 1947 and the other under the Indian I'ncome-
tax Act with reference to persons who fell within the sane
class or category, viz., that of the substantial evaders of
i ncome-t ax. After the 8th Septenber 1948, therefore, sone
persons who fell within the class of substantial evaders of
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income-tax were dealt with under the drastic and sunmmary
procedure prescribed under Act XXX of 1947, while other
persons who fell wthin the sane class of substantia

evaders of inconme-tax could be dealt wth under t he
procedure prescribed in the Indian Income-tax Act after
service of notice upon them under the amended section 34(1)
of the Act. Different persons, though falling wunder the
sanme class or category of substantial evaders of incone-tax,
woul d, therefore, be subject to different procedures, one a
summary and drastic procedure and the other a norma

procedure which gave to the assessees various rights which
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were denied to those who were specially treated under the
procedure prescribed in Act XXX of 1947.

The | egi sl ative conpetence being there, these provisions,
t hough di scrimnatory, could not have been chal | enged before
t he advent of the Constitution. When, however, t he
Constitution came into force on the 26th January 1950, the
citizens obtained the fundanental rights enshrined in Part
1l of the Constitution including the right to equality of
laws and equal protection of |laws enacted in article 14
thereof, and whatever may have been the position before the
26th January 1950, it was open to the persons alleged to
bel ong to the class of substantial evaders thereafter to ask
as to why sone of themwere subjected to the summary and
drastic procedure prescribed in Act XXX of 1947 and others
were subjected to the normal procedure prescribed in section
34 and the cognate sections of the Indian Incone-tax Act,
the procedure prescribedin Act- XXX of 1947 being obviously
discrimnatory and, therefore, violative of the fundanmenta
ri ght guaranteed under article 14 of the Constitution

It would be no answer to suggest that those substantia
evaders whose cases were referred by the Central Governnent
for investigation by the Conmission before the 1st Septenber
1948 formed a class by thenselves |eaving others though
belonging to the ~'sanme class or category of substantia
evaders of
1262
income-tax to be dealt with by the ordinary procedure
prescribed in the Indian Inconme-tax Act wi thout infringing
the fundamental right guaranteed under article 14 of the
Constitution. A simlar argument had been, advanced before
us by the Ilearned Attorney-General appearing for the
Conmi ssion in Shree Meenakshi MI1Ils case, supra. The ground
whi ch he had urged was "that the class of persons dealt with
under section 5(1) of Act XXX of 1947 was not only the class
of substantial tax dodgers but-it was a class of  persons
whose cases the Central CGovernment, by 1st Septenber, 1948,
had referred to the Commi ssioniand that class had thus
becomre deternined finally on that date, and that class of
persons could be dealt with by the I'nvestigati on~ Conmi ssion
under the drastic procedure of Act XXX of 1947 whil e section
34 of the Indian Incone-tax Act as anended enpowered the
I ncome-tax O ficer to deal with cases other than those whose
cases had been referred under section 5(1) to t he
I nvestigation Commission ......... " Mahajan, C. J. who
delivered the judgment of the Court dealt with this argunent
at page 795(1) as under:

"As regards the first contention canvassed by the |earned
Attorney-General it seems to us that it cannot stand
scrutiny. , The class of persons alleged to have been  dealt
with by section 5(1) of the inpugned Act was conprised of
those unsocial elenents in society who during recent years
prior to the passing of the Act had nade substantial profits
and bad evaded paynent of tax on those profits and whose
cases were referred to the Investigation Conm ssion before
1st Septenber, 1948. Assuming that evasion of tax to a
substantial anount could forma basis of classification at
all for inposing a drastic procedure’ on that «class, the
i nclusi on of only such of them whose cases had been referred
before 1st Septenber, 1948, into a class for being dealt
with by the drastic procedure, |eaving other tax evaders to
be dealt wth wunder the ordinary law wll be a clear
discrimnation for the reference of the case wthin a
particular tine

(1) [1955] 1 S.C R 787, 795.
1263
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has no special or rational nexus with the necessity for
drastic procedure..........

These observations were nade to repel the particul ar
argunent of the |earned Attorney-General but they did not
lay down that in fact section 5(1) was confined to such a
l[imted class.

We are further supported in this view by the fact that by
the later anmendnment of section 34 of the Indian |ncome-tax
Act effected by Act XXXI'Il of 1954, the tinme limt for the
i ssue of notice under section 34(1-A) of the Indian |ncone-
tax Act has been fixed as the 31st day of March 1956. It
is, therefore, clear that the period originally fixed for
the reference of the cases of substantial evaders of incone-
tax for investigation by the Comm ssion, viz. 30th June,
1948 or the extended period, viz., | St Septenber, 1948 pro-
vided in section 5(1) of Act XXX of 1947 or the period fixed
by the new section 34(1-A) of-the Indian Income-tax Act,
viz., 3lst day of March 1956 was not a necessary attribute
of the class of substantial evaders of income-tax but was
nerely an~ accident and a neasure of adm ni strative
conveni ence and was not an elenent in the formation of the
particul ar class of substantial evaders of incone-tax.

It follows, therefore, that after the inauguration of the
Constitution on the 26th January, 1950, the persons whose
cases were referred for investigation by Central Governnent
to the Commission up to the 1st Septenber, 1948 could, to
use the words of Mabaian C J. in_Shree Meenakshi MIlls
case, supra, at page 794ask:

PR why are we now being dealt wth by t he
di scrimnatory and drastic procedure of Act XXX of 1947 when
those simlarly situated as ourselves can be dealt with by
the Income-tax Oficer under the anended provisions of
section 34 of the Act? Even if we once bore a distinctive
| abel that distinction no | onger subsists and the | abel now
borne by us is the same as i s borne by persons who can be
dealt with under section 34 of the Act as anended; in other
words, there is nothing uncommon either in properties or in
characteristics between us and those evaders of
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i ncome-tax who are to be discovered by the | nconmetax O ficer
under the provisions of amended section 34".

W may al so add, adopting the same phraseology, that in
our judgnment, no satisfactory answer can be returned to this
guery because the field on which the anmended section 34(1)
operated fromand after the 26th January 1950 included the
strip of territory which was al so occupi ed by section 5(1)
of Act XXX of 1947 and two substantially different |aws of
procedure, one being nore prejudicial to the assessee . than
the other, could not be allowed to operate on the sane field
in view of the guarantee of article 14 of the Constitution

The result, therefore, is that barring the ‘cases of
persons which were al ready concluded by reports made by the
Conmi ssi on and the directions given by the-Centra
CGovernment under section 8(2) of Act XXX of 1947 cul m nating
in the assessnent or reassessnent of the escaped incone,
those cases which were pending on the 26th January 1950 for
investigation before the Conmi ssion as also the assessnent
or reassessment proceedi ngs which were pending on the 26th
January 1950 before the Incone-tax Officers concerned in
pursuance of the directions given by the Central Governnent
under section 8(2) of the Act would be hit by article 14 of
the Constitution and would be invalidated. The R C. Cases
516, 517 and 518 relating to M C. M Chi danbar am
Chettiar, M Ct. Mithiah Chettiar and Devanai Achi were
pendi ng before the Conmm ssion on the 26th January 1950, the
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report therein not having been nmade by the Comission till
the 26th August 1952 and the Commi ssion had, after the 26th
January 1950, no jurisdiction to conplete the investigation
and meke their report, the whole procedure being violative
of the fundanental right guaranteed to the petitioners under
article 14 of the Constitution.

This position was not in terns argued before us by the
| earned counsel for the petitioners. It was urged in the
first instance that the case was governed by our decision in
Shree, Meenakshi MI1s’ case, supra, on
1265
the basis that by reason of the applications to the
Conmi ssi oner of |ncone-tax, Madras, nade by the petitioners
under section 8(5) of the Act for reference to the High
Court on questions of law arising out of the |I|ncone-tax
Oficer’'s re-assessment orders above referred to, t he
proceedi ngs under “Act XXX of 1947 had not becone final and
the petitioners were, therefore, entitled to relief on the
rati o of our judgment in that case. Reliance was placed in
support . ‘of “'this position on-the provisions of section 8(4)
of the Act:

"I'n all assessnent or re-assessment proceedings taken in
pursuance of a direction under sub-section (2), the findings
recorded by the Commi ssion on the case or on the points
referred to it shall, subject to the provisions of sub-
sections (5) and (6), be final; but no proceedings taken in
pursuance of such direction shall be a bar to the initiation
of proceedings under section 34 of the Indiian Incone-tax
Act, 1922 (XI of 1922)".

Sub-section (5) has reference to, the application made by
the assessee to the Commi ssioner of Incone-tax-to refer to
the High Court any question of law arising out " of the
assessment or re-assessment orders and sub-section (6) has
reference to the power of the Commission either of their own
notion or on the application of the person concerned or of
the Central Government to correct clerical or arithnetica
m stakes in their report or errors therein arising from any
accidental slip or omission.............. These provisions
contained in sub-sections (5) and (6), however, ~ woul'd not
make the findings recorded by the Commission-any the |ess
final. These findings were invested with finality subject
to this that if the H gh Court, on reference under sSub-
section (5), gave any opinion which would require a revision
of those findings or if any «clerical or arithnetica
m stakes were found or errors were detected arising from
accidental slip or omssion within the neaning of sub-
section (6) which also required some alterations in the
findi ngs, these findings would be divested of their finality
and woul d have to be revised accordingly. The assessnment or
re-assessment orders nade by the | ncomne-
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tax O ficers based upon those findings would al so be binding
on the assessees subject only to the result of t he
reference, if any, made to the H gh Court on questions  of
| aw ari sing out of such orders.

If this was the true position, it could not be urged that
by reason of the pendency of the applications for reference
to the High Court the proceedi ngs under Act XXX of 1947 had
not been concl uded against the petitioners and it could not
also be wurged that when Act XXXII1 of 1954 was enacted
i ntroducing section 34(1-A) in the Income-tax Act wth
effect fromthe 19th July 1954, the R C. Cases 516 to 518
were pendi ng and the whol e proceedi ngs under Act XXX of 1947
against the petitioners were invalidated. As a mtter of
fact the -report had been made by the Conmm ssion agai nst the
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petitioners as early as the 26th August 1952, the Centra
CGovernment had given the directions under section 8 (2) for
re-assessment of the petitioners on the 16th Septenber 1952
and the re-assessnent orders for all the years except the
year 1942-43 had been made by the Income-tax O ficer against
them by the 12th May 1954 which was long before the Act
XXXI 11 of 1954 cane into operation. Al these re-
assessnments had thus becone binding on the petitioners and
were not affected by the nere pendency of the applications
for reference to the H gh Court nade by them to the
Conmi ssi oner of | nconetax, Mdras, under section 8(5) of the
Act .

There is also a further point to be considered in this
connection and it is that whatever discrimnatory procedure
the petitioners were subjected to by reason of the reference
of their cases by the Central Government to the Comm ssion
under section 5(1) of the Act had been conpleted | ong before
the Act XXXIIl of 1954 canme into operation and the only
further procedure which they would be subjected under the
provi sions ~of Act XXX of 1947 would be that of a reference
to the H. gh Court on questions of law arising out of the
orders of re-assessnent if these applications were granted
ei ther by the Comm ssioner of |Income-tax, Madras, or by the

H gh Court on further application. In the event of such
ref erence being
1267

made, the petitioners had the additional- advantage of
having their references heard by the H gh Court in a Bench
constituted of not less than three Judges as contrasted with
the normal procedure obtaining under sections 66 and 66- A of
the Indian Income-tax Act under which the references could
be beard a Division Bench of the Hi gh Court. \Whatever was,
therefore, the procedure to which the petitioners would be
subj ected wunder Act XXX of 1947, after the coming into
operation of Act XXXIIl of 1954 it was, instead of being
prejudicial to them really advantageous to them and
foll owi ng our decisions in the cases of Syed Qasi m Razvi .
The State of Hyderabad and Ot hers(1l) and Habeeh Mohaned v.
The State of Hyderabad(2), we are of the opinion that the
further proceedings, if any, which could be taken under the
provisions of Act XXX of 1947 would not be at al
discrimnatory and violative of the fundanental right
guaranteed under article 14 of the Constitution

The only relief which the petitioners would have been
entitled to in that event would have been one in regard to
the re-assessnent proceedings for the year 1942-43 which
were pending before the I nconetax O ficer by virtue of the
noti ce under section 34 issued by himto the petitioners on
the 19th March 1954. Reliance was pl aced upon a deci sion of
the All ahabad H gh Court reported in Gangadhar Baijnath and
others v. Incone-tax Investigation Conmi ssion, ete.(3) in
support of this position. The |learned Solicitor-General did
not contest this position but undertook on behalf of the
Income-tax authorities that they will not proceed against
the petitioners for the re-assessnent for the year 1942-43
i n pursuance of the notice under section 34 served upon them
in that behal f.

This would have been the only relief to which the
petitioners woul d have become entitled on t he mai n
contention urged by themin their petition. The petitioners
are, however, entitled to succeed on the alternative
contentions which were raised by them as
(1) [1953] S.C.R 589. (2) [1953] S.C.R 661
(3) AI.R 1955 All. 515.
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the result of the conclusion which we have reached above in
regard to the proceedings pending before the Conmission
havi ng become discrimnatory after the 26th January 1950 by
reason of section 5(1) of the Act havi ng becone

unconstituti onal after the i naugur ation of the
Constitution,on that date.
In the result, the petitioners will be entitled to the issue

of a wit of certiorari quashing the report of the Incomne-
tax I nvestigation Comm ssion dated the 29th August 1952 and
the assessment orders of the Incometax Officer for the years
1940- 41, 1941-42 and  1943-44 to 1948-49 as bei ng
unconstitutional, null and void, and also to the issue of a
Wit of prohi bition agai nst t he respondents from
i mpl ementing the findings of the Investigation Conm ssion
referred to above with regard to the ear 1942-43 and we do
order that such wits do issue against the respondents
accordingly. The respondents will pay the petitioners’
costs of this petition.

JAGANNADHADAS J.-This petition raises the question whether
section 5(1) ~of the Taxation on- Incone (Ilnvestigation
Conmi ssion) Act, 1947  (Act -~ XXX of 1947) (hereinafter
referred to as the Investigation Comm ssion Act) is
unconstitutional as offending article 14 of the Constitution
and has therefore /become void on the coming into force of
the Constitution on the 26th January, 1950.. This question
was specifically left open in the two previous decisions of
this Court, wviz. in Suraj Mall Mhta & Co. v. A Y.
Vi svanat ha Sastri (1) and Shree Meenakshi MIls Ltd. v. A V.
Vi svanatha Sastri(2). Al nost the identical question arose
in the Travancore Appeals(3) in which judgnent has just now
been delivered. The provision with which we were concerned
in those appeals is section 5(1) of Travancore Act  XIV of
1924 which is alnost in identical termsas section 5(1) of
the Investigation Conm ssion Act. W have held that this
section of the Travancore Act did not, on the com ng

(1) [1955] 1 S.C. R 448. (2) ([1955] 1 S.C R 787.

(3) A Thangal Kunju Musaliar Y. Authorised Oficial, I. T.
[1955] 2 S.C. R 1196.
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into operation of the Constitution, violate article 14
thereof and that it accordingly continued to be valid. This
result was based on the follow ng concl usions.

(a) The expression "a person who has to a substantia
extent evaded paynent of taxation on incone" ~has to be
i nterpreted having regard to the background or t he
ci rcunmst ances that preceded at the time the section cane to
be enacted and which were disclosed in the affidavit filed
in this Court by the Secretary of the I'nvestigation
Conmi ssi on and so interpreted the word "substantial "
indicates with reasonable certainty the class of  persons
intended to be subjected to the drastic procedure of the
Act .

(b) The sel ective application of the law to persons in
this class cannot be considered invalid since the selection
is guided by the very objective set out in section 5(1)
itself

(c) The fact that some persons may escape the ap-
plication of the law is not necessarily destructive of the
ef ficacy of the provision

It was also held, on a conparison with section 47 of the
Travancore Act XXIIl of 1121, corresponding to -section 34
of the Indian Income-tax Act, 1922 (Xl of 1922) as it stood
prior to its anmendnent in 1948, that the persons who fal
under the class of substantial evaders of income-tax wthin
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the neaning of section 5(1) of the Investigation Comni ssion
Act were not intended to be and could not have been dealt
with wunder the provisions of section 47 of the Travancore
Act XXII'l  of 1121 and that therefore there would be no
di scrimnatory application of two paral | el statutory
provi si ons.

In the present case, however, the mpjority of the Court
has taken the -view that section 5(1) of the Investigation
Conmi ssion Act has becone unconstitutional by the date of
the Constitution in conparison with section 34 of the
I ncome-tax Act as anended in 1948. It was pointed out that
section 47 of the Travancore Act XXIII of 1121 which was the
sane as section 34 of the Income-tax Act as it stood from
1939 to 1948 did not undergo any anmendnent by the date of
the Constitution but continued as be-
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fore and it is said that this nmakes a difference. | fee

constrained, however, with the utnost respect, to hold, on a
careful consideration that there is no roomfor making any
such distinction which is relevant for the purposes if this
qguesti on. Undoubtedly it is true that section 34 of the
I ncome-tax Act as it stood prior to 1948 is nore restrictive
in its operation than the same section as anended in 1948.
But | amunable to see how the class falling under section
5(11) of the Investigation Commssion Act is still not
different fromthat which falls w thin amended section 34
of the Incone-tax Act.

Under section 5 (1) of the Investigation Conmm ssion Act
the requirement is that the Central Government - has "prima
facie reasons for believing that a person has to a
substantial extent evaded paynent of taxation -on  incone".
This is quite different fromthe criterion applicable under

the anended section 34 of the Income-tax Act. |In the first
pl ace, section 34 of the Income-tax Act relates to cases of
evasi on however small, while section 5(1) of t he

I nvestigation Comm ssion Act relates only to |arge-scale
evaders conmprised wthin the term "substantial evasion".
Secondly, the belief of the Government as to the ~“existence
of evasion need not satisfy any rigorous standard because it
need not be based on any material directly connected wth
the suspected evasion. It is enough if it is a "prim facie
reason to believe" which having regard to the scheme of the
Act would cover cases in which tell-tale appearances my
call for probing and effective investigation. This may well
be no nore than "well-grounded reason to suspect”. This is
quite different fromthe standard of "reason to believe"
required of the Incone-tax O ficer under section 34 of the

Income-tax Act. "Prima facie reason to believe" and "reason
to believe" are as different fromeach other as "prima facie
proof" and "proof". Therefore "reason to believe" is

sonmething definitely higher than "reason to suspect".
Indeed it is difficult to conmpare the standards required
under the two sections. Though no doubt the power
exerci sable by the Central Government under,, section. 5(1)
of the

1271

I nvestigation Conmission Act and that exercisable by the
I ncome-tax OFficer under section 34 of the Inconme-tax Act
have this in comon that both have reference to "reason to
bel i eve", the standard of belief and the basis of belief is
expressed in such different termnology that it is not
possi bl e to conpare the two and equate the two as being the
sane. Nor indeed can it be posited that every case of the
class conprised in section 5(1) of the Investigation Comm s-
sion Act nust necessarily fall within section 34 of the
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I nconme-tax Act.

Apart, however, fromany question as to the conparison
between the two sections and as to the standards and basis
of the belief required, once it is accepted (as has been
done in the Travancore Appeal s(1) ) that substantial evasion
is a definite |l egal standard determ native of a distinct

class, it is clear that the class conprised thereunder is
not identical with the class conprised under section 34 of
the, Income-tax Act. |In the alternative, it is a select
group of a wider class. |If the snmaller grouping is on a

rati onal basis relevant to the policy of the Act, it would
forma distinct class by itself for purposes of article 14.
It is necessary at this stage to bear in mnd the entire
scope of the Investigation Commssion Act in order to
determine what the <class is which is contenplated and
covered by it. Five main features may be noticed of the
schene of the Investigation Conm ssion Act.

(1) It relatesonly to those in respect of whom the
Government have ".prima facie reason to believe that there
has been 'substantial evasion of tax".

(2) The belief does not result straightaway in
proceedi ngs for reassessment (unlike under section 34 of the
I ncome-tax Act) but the question of reassessnment (i.e.,
reopening of the assessment) depends on investigation into
the correctness of that belief. The first step in the

schene is section/ 5(2) which contenplates t hat t he
investigation may result in substantia

(1) A Thangal Kunju Musaliar v. Authorised official 1.T.,
[1955] 2 S.C. R 1196.
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evasion not being revealed. If so the further proceedi ngs

would be dropped on a report by the Commssion to that
effect. Hence no reassessnent starts in such a case.

(3) An effective procedure for investigation is provided to
bring out all the necessary and relevant facts and nateria
to substantiate the evasion and quantum t her eof

(4) Proceedings for reassessnent are taken only on the
energence of such material and on.a report to that effect
and that too on a further direction by the Governnent ‘as to
the exact nature of the proceedings to be taken and as to
the exact period to be covered falling within thelimts of
31st Decenber, 1938 and 1st Septenber, 1948. (See sections
8(2) and 5(3) of the Investigation Conm ssion Act).

(5) A reference could be made by the Governnent to the
Conmission only wup to a specified date line -statutorily
det er mi ned.

If all these facts which are essential part of the schene
under the Investigation Conm ssion Act are borne in mnd it
becomes apparent that the class contenplated under section
5(1) of the Investigation Conmi ssion Act for reassessment is
totally different fromthat which could be got at either
under section 34 of the Income-tax Act as it stood between
1939 and 1948 or as it stands since 1948. One has only to
conpare the provisions in the Income-tax Act relating to the
nmeans by which the normal income-tax authorities can get
information or obtain mterial which night lead to a
reopeni ng of the assessnent under section 34 of the |ncone-
tax Act to appreciate that the «class contenplated under
section 5(1) of the Investigation Comi ssion Act cannot be
the sanme. The only provisions in the incone-tax |law for the
purpose are sections 37, 38 and 39 of the Inconetax Act.
The primary schene of the Inconme-tax Act is that the basic
materials for the assessnent are the returns and the
accounts or other evidence to be furnished by the assessee
hinsel f (sections 22 and 23 of the Income-tax Act) or the
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checking material that may be available fromthe returns and
the accounts
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of other assessees who have transactions with this assessee.
It may also consist of information received from other
public authorities, etc., as well as the examnation of

persons appearing to have interconnected transacti ons. The
| ncone-t ax Oficer has not the power to probe into
suspi ci ous features or obtain and seize naterial in

verification or support thereof. Al that normally he can
do, where there is roomfor grave suspicion is to reject the
accounts and nake his assessnent on the basis of "best

judgrment" ,(see section 23(4) of the Income-tax Act) which
cannot be sustained if it .is a wild guess based on nere
suspi ci on. Now, the ~whole scheme of the |Investigation

Conmi ssion Act is obviously inspired by the realisation that
the normal machinery available to the Income-tax O ficer for
the reassessnent of 1arge scale suppressed incone is not
adequat e. Al the sane, the Legislature realising that
drastic ‘investigation into the affairs of assessees on
seem ngly- well grounded suspicions mght result in serious
encroachment of personal liberties, has not chosen to vest
the I ncone-tax OFficer with any such powers of investigation
and has confined thi's drastic procedure to evasion of income
during the period commencing 1st January, 1939 to the 1st
Septenber, 1948 (vide sections 8(2) and 5(3) of t he
I nvestigati on Conmi ssion Act) and linited the sane to cases
of substantial evasion. |In considering, therefore, what is
the ambit of the class contenplated by section 5(1) of the
I nvestigation Comm ssion Act, it is necessary to renenber
these features of the schenme. It would follow that the
class conprised in section 5 (1) is the class of substantia
evaders -whose evasion appeared 'to the Governnent to cal
for a high-powered nachinery for ~effective investigation
not available to an ordinary lnconme-tax O ficer functioning
under section 34 of the Incone-tax Act. So understood it is
quite clear, to ny mnd, that section 5(1)  of the
I nvestigation Commission Act relates to a class totally
different fromwhat can be brought in under -section’'34 of
the Incone-tax Act as it, either stood before, or  stands
after, 1948. That this class was
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really contenplated to be distinct is also indicated by the
following provision of section 8(4) of the Investigation
Comm ssi on Act.

"No proceedings taken in pursuance of < such direction
(direction nade under section 8(2) for reassessnent) shal
be a bar to the initiation of proceedi ngs under section 34
of the Indian Income-tax Act".

This seens to indicate the possibility of concurrent
assessment proceedi ngs as agai nst any particul ar -assessee
under section 34 of the Incone-tax Act as al so under 'section
8(2) of the Investigation Conm ssion Act. The idea appears
to be that section 34 proceedings may go on in respect  of
such incone of the assessee the escaping of which cones to
the know edge of the officer by the normal procedure, and
that the reassessnment under the Investigation Conm ssion Act
is expected to be in respect of such evaded income which is
to be discovered only as a result of regular and effective
i nvestigation.

It has been suggested in the course of argunents that no
obj ection could be taken to Governnent t aki ng only
sufficient powers for investigation in appropriate cases,
wi thout any question arising as to discrimnation or
classification but that this cannot justify discrimnatory
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procedure as regards actual reassessment. That raises a

di fferent aspect of the matter which will be presently dealt

with.

Assumi ng however that substantial evaders contenplated
under section 5(1) of the Investigation Conm ssion Act fal
also within the larger class of evaders who fall within the
cl ass contenpl ated by section 34 of the Income-tax Act as it
stands, what follows? The selective group under section
5(1) of the Investigation Commission Act is determined wth
reference to the criteria (1) that they are substantia
evaders of incone-tax, and (2) that they are assessees
within the period 1939 to 1948 which is well-known to be the
period of war profits and bl ack-marketing and in respect of
whom the Governnent get information before 1st Septenber,
1948, justifying investigation. This is by itself a well-
defined class and the
1275
classification has a reasonable relation to the object to be
achi eved, 'viz., the catching up of the escaped bl ack-narket
war profits, for assessnent.” It is to be assuned that the
Gover nnent woul d have nmade their references to the
I nvestigation Conmission of all the cases of persons about
whom they have the requisite belief or information before
1st Septenber, 1948. If there are any war profiteers of
that period against whomthere was no information by then

and against whominformation becones available later, it
will be probably found that the information so received is
not such as to enable the ordinary I'ncone-tax Oficer to
rope himin. It may turn out that he has evaded once for
all. But even if, in some cases, the Inconetax Oficer

could by the ordinary process get the escaped inconme of such
assessees for reassessnent, that by itself is no ground for
thinking that a classification of substantial war profiteers
who have evaded income-tax and -against whom there was
information up to a specified date is not initself a valid
classification. It is well-recognised that a classification
ot herwi se reasonable is not invalid by reason of the classi-
fication not being conprehensive.

In Joseph Patsone v. Conmonweal th of Pennsylvania(l) the
Supreme Court of the United States of America laid down
t hat -

"a state may classify with reference tothe evil to be
prevented, and that if the class discrinmnated against is or
reasonably m ght be considered to define those fromwhomthe
evil mainly is to be feared, it properly may be picked out.
A. lack of abstract symretry does not matter. The -question
is a practical one dependent upon experience............. It
is not enough to invalidate the |aw that others may do. the
sanme thing and go unpunished, if, as a matter of fact, it is
found that the danger is characteristic of the class naned".

Again in Wst Coast Hotel Co. v. Ernest Parrish(2) the
sane Court stated-

"This Court has frequently held that the |egisla-

(1) 282 U S. 138, 144; 58 L. Ed. 539, 543.
(2) 300 U.S. 379, 400: 81 L.Ed. 703, 718.

161
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tive authority, acting within its proper field, is not bound
to extend it's regulation to all cases which it mght
possi bly reach. The legislature 'is free to recognize

degrees of harmand it nmay confine its restrictions to those
cl asses of cases where the need is deened to be clearest’.
If "the law presumably hits the evil where it is nost felt,
it is not to be overthrown because there are ot her instances
to which it mght have been applied . There is no
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"doctrinaire requirement’ that the legislation should be
couched in all enbracing terns".

It is substantially the above view of per m ssi bl e
classification for the purposes of article 14 that has been
recognised by this Court in Sakhawat Ali v. The State of
Oissa(l) where this Court laid dowmn as foll ows:

"Legislation enacted for the achievenent of a particular
obj ect or purpose need not be all enbracing. It is for the
| egislature to determ ne what categories it would enbrace
within the scope of legislation and nerely because certain
categories which would stand on the sane footing as those
whi ch are covered by the legislation are |left out would not
render |egislation which has been enacted in any nanner
discrimnatory and violative of the fundanental right
guaranteed by article 14 of the Constitution".

Even if therefore section 34 of the Incone-tax Act as
amended in 1948 is w de enough in its ambit to catch up any
and every case which could be dealt with under section 5(1)
of the /Investigation Commission Act, it is still a
di stinctive and sel ective group out of a larger group and is
a class by itself determ ned with reference to the criteria
above i ndi cat ed. It i s no obj ection to t he
constitutionality of that classification that some out of
them who may have been left out may be-taken up later for
bei ng proceeded agai nst under the anmended section 34 of the
Income-tax Act. The class falling within the scope of the
| nvesti gati on Commission Act is a class closed wth
reference to the date-line, 1st Septenber, 1948, and it
appears to ne difficult to envisage the possibility of any
menber

(1) [1955] 1 S.C R 1004, 1010.
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of that <class being available to be dealt wth by the
I ncome-tax OFficer wunder the anended section 34 'of the
I ncome-tax Act which came into operation from after  that
date-line except by inmputing nmala fides to the Governnent in
the sel ective application of @ section 5(1) of the
I nvestigation Conmission Act. It is true that the'date-line
was changed by legislature from30th June, 1948 to 1st
Septenber, 1948. But it was an essential part of the whole
schene of the legislation that there was to be no - reference
beyond a dateline to be fixed by the |egislature, so as to
limt the application of the Act. Hence it is also an
attribute of the class contenplated by the Act.

I am aware that there are observations. in ~Suraj Ml
Mohta's case(1) and Shree Meenakshi MI1s’ case(2) which
appear not to have accepted the idea of the class being with
reference to a date-line. But the actual decision in Suraj
Mal | Mohta' s case(1l) was based on the distinction between
section 5(4) and section 5(1) of t he I nvestigation
Conmi ssion Act and the consequential parallelismbetween the
class falling wunder section 5(4), of the Investigation

Conmi ssion Act and section 34(1) of the Income-tax Act. In
Meenakshi MIls’ case(2) the decision was rested on the
paral l elism between section 5(1) of the | nvesti gation

Conmi ssion Act and section 34(1) of the Income-tax Act as
amended in 1954. The decision in neither of these cases was
based on any final determination of the scope of the class
contenpl ated by section 5(1) of the Investigation Comm ssion
Act . The actual decisions in those cases are of course
binding but not necessarily all the reasoning therein

Besi des, with great respect, the relevancy of the date-Iline-
in section 5(1) as having been related to the then
contenplated date for the lapse, in 1948, of the controls
under the Essential Supplies (Tenporary Powers) Act, 1946
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(Act XXIV of 1946) was not noticed. The principle of
Sakhawat Alis case(3) was not also by then laid down by this
Court (that case-having been decided later in Novenber
1954).
(1) [1955] 1 S.C. R 448.
(2) [1955] 1 S.C R 787.
(3) [1955] 1 S.C R 1004, 1010,
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Further, even if the date-line is not an essential part
of t he classification under section 5(1) of t he
I nvestigation Comm ssion Act, the other four essentia
features of the schenme of the class contenplated in section
5(1) as set out by nme above are by thenselves enough to
constitute a conplete and rational differentiation of the
class conprised under-section 5(1) of the Investigation
Conmi ssion Act from that under section 34(1) of the Income-
tax Act as anmended in 1948. J[1f on such a classification
some cases of substantial evasion happen to have escaped the
machi nery ~ of -the Investigation Conm ssion Act, that would
not invalidate the classification on the principle accepted
in Sakhawat Ali's case(1l). | amin any case unable to
visualise the reasonable possibility of any person falling
within the category contenpl ated under section 5(1) of the

I nvestigation Comm ssi on Act , bei ng t aken up for
reassessnent under section 34 of the /Income-tax Act as
anmended in 1948 /and consequently of t wo paral |l e

reassessnent proceedings relating to such persons renmining
pending by the 26th January, 1950, so as to bring about
di scrimnatory operation betweenthemand to render section
5(1) of the Investigation Comm'ssion Act wultra Vires in
respect of such pending nmatters. It appears to ne,
therefore, that section 5(1) of the Investigation Comi ssion
Act and the other sections followi ng thereupon cannot be
declared wunconstitutional on the ground of absence of
reasonabl e cl assification.

One other matter has been relied upon as being relevant.
It was pointed out that the anmendnent of section 34 of the
I nconme-tax Act in 1948 was simultaneous with the “‘anendnent
of section 5(3) of the Investigation Commission’ Act,
extending the time for a reference under section 5(1) by the
Central Governnent up to the 1st Septenber, 1948. It has
been suggested that this clearly shows the intention of the
legislature to the effect that after the 1st Septenber,
1948, all cases which m ght have fallen under section 5(1)
of the Investigation Conmission Act are left to be ~dealt
wi th under section 34 of the
(1) [21955] 1 S.C.R 1004, 1010.
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Act as anmended. It appears to ne with respect that ~there
is no basis for this inference. On the other hand it
appears to nme (if what | have said above as being the schene
of the Investigation Conmission Act is correct) that the

legislature deliberately limted the application of the
I nvestigation Comm ssion Act by a date-line, realising the
seriousness of its continued operation. It did not want to

perpetuate the drastic provisions thereof to any new cases
in view of the fact that the official war period ended and
controls had been | essened by the above date-line, if not
totally abol i shed. It may be nment i oned t hat by
procl amation, the war situation was formally term nated as
fromthe 1st April, 1946, and that the Control Orders under
the Defence of India Act ceased to be operative fromthe 1st
Cctober, 1946, and that the Essential Supplies (Tenporary
Powers) Act, 1946, was passed in substitution thereof This
1946 Act was intended originally to be in operation only
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until March, 1948. (See Joylal Agarwala v. The State(l).
The date-line of 1st Septenber, 1948, in section 5(1) seens
to be related to this situation. It appears to ne that with
the full consciousness that any new cases of the sane
category, if any, are not likely to be caught up under the
normal procedure, the legislature nerely purported by virtue
of the anended section 34 of the Inconetax Act to renpve
certain lacuna in the nornmal machinery, which had been
noti ced and reported upon by the income-tax administration
and by the Investigation Conmission, wth reference to
section 34 as it stood between 1939 to 1948. (See paragraph
22 of the General Report of the Income-tax Investigation
Conmi ssion issued in 1948 making its recomendations for the
i mprovenent of the machinery at page 8 of that report and
Appendix A thereto which would show that anendnment of
section 34 was not connected with the extension of the date
for maki ng ref erences under section 5(1) of t he
I nvestigation Comm ssion Act). | amunable, therefore, to
assume 't hat the sinultaneous enactnent of section 34 of the
I nconet ax Act and the amendnent of lnvestigation Com
(1) [1952] sS.C R 127, 130.
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m ssion Act in 1948 have a bearing on the question at issue.
Undoubt edl y the  re-assessment proceedi ngs under the
I nvestigati on Conmi'ssion Act appear to deprive the assessee
of certain procedural advantages. He is ‘deprived of an
appeal on facts to the Appellate Assistant Commi ssioner and
to the Incone,-tax Appellate Tribunal. He 'is given the
right of appeal only on points of |aw by means of a
reference to the H gh Court. ~But such reference.is to be
heard by a Bench of not |ess than three Judges.  Now, once
there is a valid classification the nature and extent of the
actual discrimnation which results under the schene of
legislation relating thereto is largely a question of
policy, which the courts have nothing to do wth, except
possi bly where the discrimnation has no reasonable rel ation
to the policy and purpose of the classification. The policy
underlying the Investigation Conmssion Act is, as already
stated, to catch up for reassessnent | arge scal e evasions of

i ncome-tax of the war period. It -is obvious that  having
regard to the magnitude of the interests that would be in-
volved therein, it was quite legitimate that the nmatters

concerned therewith, should be entrusted to a  highly-
qualified and high-powered authority, and not to t he
ordinary machinery. No grievance can be nmde if the
| egislature thought fit not to entrust the Tresponsibility
for fact-finding to the normal machinery involving |esser
qualifications and experience. It is true that the
i nvestigation mght have been placed in the bands of one
authority and the fact finding on the material so ~gathered
in the hands of another authority or that at |least there
nm ght have been provi ded one appeal on facts also to a high-
placed authority like the High Court. It may also appear
somewhat disquieting that the same body is invested both
with the power of investigation and the power of fact-
finding and that there is no appeal provided as against its
findings on facts. But these are all matters of policy and
cannot be said to be either unreasonable or unrelated to the

purpose and policy of the classification. Investigation is
a com-
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prehensive termand it will be seen that the investigation

procedure itself under the Act is in two stages, one before
the authorised official at which the assessee is not
entitled to be represented and the other before t he
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I nvestigation Conmm ssion at which the assessee is entitled
to be represented by a pleader, a registered accountant or
an authorised enpl oyee (vide section 7(3) and the proviso
thereto). These two stages may be taken roughly, though not
necessarily, to indicate two parts of the investigation, (1)
the process of probing into the evasion and collecting the
material in support of it, and (2) arriving at conclusions
with reference to the material so collected and presented.
The latter is the judicial part at which the Conmission is
directed under section 7(2) to follow the principles of the
Indian Evidence Act and to give the assessee a reasonable
opportunity of rebutting evidence and generally to act in
accordance with the principles of natural justice. The
procedure relating to this stage is assimlated to a
judicial enquiry in a larger nmeasure than is the procedure
before the Income-tax O ficer or the Appellate Assistant
Conmmi ssioner, in respect of whose proceedings there is no
provision that they must followas far as practicable the
principles of the I'ndian Evidence Act, (See section 23 of
the Incone-tax Act). It is wellsettled that the assessnent
proceedi ngs by the Income-tax O ficer under section 23 of
the I nconmetax Act-and hence al'so under section 34 therefore
not regul ated by the technical standards of evidence though
of course they cannot be based on caprice or suspicion. It
woul d, therefore, appear that according to the schene of the
I nvestigation Commission Act, the judicial part of it
approximates much nore to judicial standards than the
assessment proceedings by the incone-tax authorities and
that though in theory there is a conbination of. the func-
tions of an investigator and thejudge in the |nvestigation

Conmission, in nornal —practice it is likely to be kept
distinct by the appointnent of an authorised official to
conduct the first portion. It is also to be renmenbered that
the conbinati on of the investigator
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and judge is inherent even in the normal i ncome-t ax

machi nery where the Incone-tax Officer and the Assistant
| ncone-t ax Conmi ssioner are in. the nature of Judges
interested in their own cause. -

It has been suggested that there is sonething opposed to
ordi nary canons of judicial procedure or natural justice .in
the mtter of naking relevant docunents available to the

assesee in the proceedings before the | nvestigation
Conmi ssi on. It appears to nme, with respect, that “this is
based on a mi sapprehension. It is true that section 7(4) of
the Investigati on Conm ssion Act says:

"No person shall be entitled to inspect, call” for, or

obtain copies of, any docunents, statement or| papers or
materials furnished to, obtained by or produced before the
Conmi ssion or any authorised official in any proceedings
under this Act; but the Conmi ssion, and after the Conm ssion
has ceased to exist ,such authority as the Centra

CGover nirent may in this behalf appoint, my, in its
di scretion, allow such inspection and furnish such copies to
any person”, and section 6(8) of the | nvesti gation

Conmi ssi on Act says:

"All material gathered by the Commi ssion or the authorised
of ficial and materials acconpanying the reference under sub-
section (1) of section 5 may be brought on record at such
stage as the Commission may think fit".

But these provisions have to be read subject to the
proviso to section 7(4) and to the opening part of section
7(2) of the Investigation Commission Act. The proviso to
section 7(4) is as foll ows:

"Provided that, for the purpose of enabling the person
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whose case or points in whose case is or are being
investigated to rebut any evidence brought on the record
against him he shall, on application made in this behalf
and on paynment of such fees as may be prescribed by Rules
made under this Act, be furnished with certified copies of
docunents, statenents, papers and materials brought on the
record by the Comm ssion".

Further, the opening part of section 7(2) says:
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"I'n making an investigation under clause (b) of section 3,
the Comm ssion shall act in accordance with the principles
of natural justice, shall follow as far as practicable the
principles of the Indian Evidence Act, 1872, and shall give
the person whose case is being investigated a reasonable
opportunity of rebutting any evidence adduced agai nst
him.............. The _above provisions preclude the
possibility of the Conm ssion pushing in into the fina
record ~on which the report is to be based any ex parte
material /'to whichthe assessee has had no access. These
al so preclude the possibility of depriving himof the use of
any relevant material in the Commi ssion’s possession which
the assessee may call for. Al that section 7(4) inplies is
that the assessee is not entitled to a roving inspection of
the material gathered by the Investigation Conm ssion in the
course of investigation, which may relate to the affairs of
various other persons. Such a provision is not opposed to
natural justice for even in the matter of crimnal judicia
trials the accused is not entitled to a roving inspection of
the material gathered by the police during investigation. (I
may notice, with very great respect, that the observation in
Suraj Mall Mohta's case(1l) at page 464 that "the proceedi ngs
before the Income-tax O ficer are judicial proceedings and
(t hat therefore) all the incidents of  such judicia
proceedi ngs have to be observed, i.e., in other words, the
assessee should be entitled to inspect the record and al
rel evant docunments” seenms to have failed to note that
section 37(1) specifically limts the judicial character of
the proceedings to the purposes covered by sections 193, 196
and 228 of the Indian Penal Code and also that the said
section vests in the Incone-tax authorities, the powers of a
court only for specified purposes). [If, therefore” in view
of all these circunstances the Legislature thought fit to
entrust the conbined responsibility for investigation and
fact-finding to a single high-powered and highly -qualified
body consisting of three nmenbers of whomone is or has~ been
a Judge of the High Court and nade their findings of

(1) [1955] 1 S.C. R 448. 162

162
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fact final, wthout providing for access to the regqgular
heirarchy of appeals to the Assistant Conmi ssioner. and a
Bench of two nmenbers of the Inconme-tax Appellate Tribunal
there appears to be nothing unreasonabl e therein. On the
ot her hand there are counter, balancing features wi.th
reference to the conposition of the Commi ssion and the
statutory standards by which the judicial part of its
proceedi ngs have to be governed. | am therefore, unable to
feel that the discrimnation brought about in the procedure
relating to assessment calls for any such adverse reaction
as to be a reasonable basis for founding thereon an
inference of unconstitutional inequality. However, as |
have already said above, this appears to be ultimately a
guestion of policy. Once the classification is found to be
justified and reasonably related to the clearly underlying
policy of the Investigation Conm ssion Act, | amunable to
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feel that section 5(1) of the Investigation Comm ssion Act
can be struck down as ultra vires in relation to its
supposed concurrent operation with section 34 of the |Incomne-
tax Act as anmended in 1948. | hold, therefore, that section
5(1) of the Investigation Conm ssion Act was not hit by
article 14 of the Constitution notw thstandi ng anendment of
section 34 of the Incone-tax Act in 1948 and that it
continued to be valid.

On all other points urged on behalf of the petitioners, |
agree wth the view expressed in the judgnment delivered by
ny learned brother Justice Bhagwati on behalf of the

majority of the Court. It is therefore, unnecessary for nme
to deal with them
In the result, in ny opinion, this petition nust be

dismissed with costs except as regards the inconplete
reassessnent for 1942-43 for which the |earned Solicitor-
General has given an undertaking not to proceed wth it
under the provisions of the Investigation Conm ssion Act, as
stated in thejudgnent of mny |earned brother

ORDER
BY THE COURT: In accordance with- the Judgnent of the
majority the petition is allowed and it is ordered that a
wit of certiorari doissue quashing the
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report of the Incone-tax Investigation Comm ssion dated the
26t h August 1952 and the assessnent orders of the |ncone-Tax
Oficer for the years 1940-41, 1941-42 and 1943-44 to 1948-
49, and that a wit of prohibition do issue against the
respondents restraining themfrom inplenenting the findings
of the investigation Conmssion with regard to the vyear
1942-43. The respondents do pay the petitioners’ costs of
their petition.




