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Cvil Appeal No.570 of 2002:

Appel lant-Ms Virlon Textile MIls Ltd. is a 100% Export
Oiented Unit (EQU) engaged in the manufacture of Texturised
Pol yester Yarn and Dyed Pol yester Yarn. The said yarn is sold
agai nst foreign exchange by the appellant in Donestic Tariff
Area (DTA) subject to perm ssion given by the conpetent
aut hority under para 9.10(b) of Export and Inport Policy
(Exi m Policy) 1997-2002. In this civil appeal, the question for
consi deration is the rate of duty applicable to sales falling
under para 9.10 (b).

On 4.11.1999 a show cause notice was issued by the
Joi nt Conmi ssioner of Central Excise, Minbai to the
appel  ant stating that the appellant was not paying
appropriate duties on the goods cleared as per the perm ssion
granted by the Devel opment Conmi ssioner. According to the
show cause notice, the appellant had paid Countervailing duty
(CVD) @30% on Texturised Polyester Yarn plus Rs. 9 per kg.
on Dyed Pol yester Yarn cleared under para 9.10 (b) of Exim
Pol i cy agai nst foreign exchange. According to the show cause
noti ce, under the proviso to sub-section (1) of Section 3 of the
Central Excise Act, 1944, (the "1944 Act") duty of excise was
| evi abl e on exci sabl e goods produced by 100% EQU and
allowed to be sold in India, equal to the aggregate of 'the duties
of customs |eviable under Section 12 of the Custons- Act,
1962, on like goods produced or manufactured outside India if
imported into India, and where the said duty of customs is
chargeabl e by reference to value; the value of such goods shal
be determ ned in accordance with the provisions of the
Custons Act, 1962 and the Custons Tariff Act, 1975.
According to the said show cause notice, in the present
matter, on clearance of the said yarns into DTA under para
9.10(b), appellant, being a 100% EQU, was required to pay
duty of excise equal to the aggregate of duties of custons
| evi abl e on such yarns falling under Chapter Sub-Headi ng
(CSH) 5402.33 of the Custons Tariff Act 1975 as foll ows:

"A Basi ¢ Custonms duty - @ 35% ad val orem
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B. Addi tional Duty equal to excise duty
under Section 3 of the Custons Tariff

(al so known as Countervailing Duty or

CVD) \026 24% + 6%

C. Speci al Additional Duty of Custons
under Sec. 3A of Custons Tariff Act,
1975 - @ 4%

D. Cess @0.05% under
Act, 1963."

Textile Conmittee

According to the show cause notice, the appellant had failed to
pay the duty in respect of clearances of the above yarns under
para 9.10 (b), as indicated herei nabove, and accordingly, it
was asked to pay Rs. 33.58 lacs (rounded off figure) on their

cl earances during the period 8.4.1999 to 20.10.1999 falling
during'the Exim Policy period 1997-2002.

This demand had been confirned by all the authorities
and the Tribunal (CEGAT) vide inpugned judgnent dated
19.10. 2001. In the inpugned judgnent, the Tribunal took the
view that the entire supplies of yarns to DTA against foreign
exchange earned by the appellant was liable to duty paynent
on clearance in accordance with the provi so under sub-section
(1) to Section 3 of the 1944 Act equal to the custons duty
| evi abl e under Section 12 of the Custons Act, 1962 on |ike
goods produced by a nmanufacturer outside India. In other
words, the Tribunal has uphel d the order of the Comm ssioner
(A). The Tribunal has also rejected the contention raised on
behal f of the appellant saying that even if the supplies of the
yarn under para 9.10(b) was conparable to the DTA sales in
para 9.9 of the said EximPolicy, still the appellant was
entitled to the benefit of exenption under notification No.
2/ 95- CE dated 4.1.1995. The Tribunal al so rejected the
contention of the appellant that, in any event, it was entitled
to exenption under notification No. 53/97-Cus. Dated
3.6.1997. According to the Tribunal, the said notification No.
53/ 97 exenpted specified goods fromcustons duty which
were inmported into India for manufacture of articles for export
out of India or for being used to produce final products for
export in cases where the final products/ articles stood
produced or manufactured by 100% EQU approved by the
Comm ssioner. According to the Tribunal, para 7 of
notification No. 53/97 was not applicable to the present case
since para 7 applied only to goods (raw materials) which were
i mported for the manufacture of articles allowed to be sold in
I ndia on paynent of duty under Section 3(1) of the said 1944
Act. According to the Tribunal, para 7 applied only to DTA
sales falling under para 9.9 and it did not apply to DTA sal es
(supplies) falling under para 9.10 (b) and if they are equated
still the appellant was not entitled to the benefit, in full,
exenption notification no. 2/95-CE. According to the
Tri bunal, the appellant was also not entitled to the benefit of
exenption under notification No. 2/95-CE because that
notification was applicable to goods allowed to be sold in India
in accordance with the provisions of para 9.9 of Exi mPolicy
1997-2002. According to the Tribunal, notification bearing no.

of the

2/ 95-CE had the effect of fixing a value or the anount of
whi ch 50% of the duty |eviable under Section 12 of the
Custons Act, 1962 stood payable. But Section 12 of the
Custonms Act, 1962 only applied to goods sold to donmestic

tariff at the rate of duty leviable on |like goods when inported

into India. According to the Tribunal, in termns

of notification
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No. 2/95-CE the rate of duty applicable was 50% of the

amount of duty. According to the Tribunal, the appellant
herein was not entitled to the benefit of exenption under
notification No. 2/95-CE since the goods have not been sold in
DTA in terns of para 9.9. The Tribunal cane to the concl usion
that, there was no nerit in the contention of the appellant that
even supplies made to DTA agai nst paynment in foreign

exchange shoul d be counted towards ful filnent of export
obligations and, therefore, all sales made to DTA whet her

agai nst paynment in foreign exchange or payment in rupees
shoul d be treated as DTA sales and, in that event, the
assessee-appel l ant woul d also be entitled to the benefit of
exenption notification No. 2/95-CE

In this matter, appellant seeks equation of para 9.10 (b)
sales with para 9.9 sales for the purposes of claimng benefit
of exenption under notification No. 2/95-CE which has been
deni ed by the Tribunal. Hence this civil appeal

We _quot e herei nbel ow Secti on 3(1) of the Central Excise
Act, 1944:

"SECTION 3. Duties specified in the

Schedule to the ‘Central Excise Tariff

Act, 1985 to be levied. \027 (1) There shall be
| evied and coll ected in such manner as  nmay

be prescribed duties of excise on all excisable
goods whi ch are produced or nanufactured in

India as, and at the rates, set forth in the
Schedul e to the Central Excise Tariff Act,

1985:

Provi ded that the duties of excise which
shal |l be levied and coll ected on any excisable
goods whi ch are produced or nmanufactured, -

(i) in a free trade zone and brought to any
other place in India; or

(ii) by a hundred per cent export-oriented
undertaking and allowed to be sold in
I ndi a.

shal | be an amobunt equal to the aggregate of
the duties of custons which would be I eviable
under section 12 of the Customs Act, 1962 (52
of 1962), on |like goods produced or

manuf actured outside India if inported into
India, and where the said duties of custons
are chargeable by reference to their value; the
val ue of such exci sabl e goods shal |

not wi t hst andi ng anyt hi ng contai ned in any

ot her provisions of this Act, be determ ned in
accordance with the provisions of the Custons
Act, 1962 (52 of 1962) and the Custons Tariff
Act, 1975 (51 of 1975).

Expl anation 1. \027 Where in respect of any
such li ke goods, any duty of custons |eviable
under the said section 12 is |leviable at
different rates, then, such duty shall, for the
purposes of this proviso, be deened to be

| evi abl e under the said section 12 at the

hi ghest of those rates.
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Expl anation 2. \027 In this proviso, -

(i) "free trade zone" neans the Kandla Free
Trade Zone and the Santa Cruz

El ectroni cs Export Processing Zone and

i ncl udes any other free trade zone which

the Central CGovernnent may, by

notification in the Oficial Gazette, specify
in this behalf;

(ii) "hundred per cent export-oriented
undert aki ng" means an undert aki ng

whi ch has been approved as a hundred

per cent export-oriented undertaking by

t he Board appointed in this behalf by the
Central Governnent in exercise of the
powers conferred by section 14 of the

I ndustries (Devel opment and Regul ation)
Act, 1951 (65 of 1951), and the rules
made under that Act.

We al so quot e herei nbel ow t he exenption notification No.
2/ 95- CE:
" GENERAL EXEMPTI ON NO. 55

Exenption to all excisabl e goods produced

in 100% EQU, FTZ, EHTP or STP units when

sold in India- In exercise of the powers
conferred by sub-section (1) of section 5A of
the Central Excise and Salt Act, 1944 (1 of
1944), the Central Covernment, being satisfied
that it is necessary in the public interest so to
do, hereby exenpts all excisabl e goods
(hereinafter referred to as the said goods)
specified in the Schedule to the Central Excise
Tariff Act, 1985 (5 of 1986) and produced or
manuf actured in a hundred percent export
oriented undertaking or a free trade zone or an
El ectroni ¢ Hardware Technol ogy Park (EHTP)

unit or a Software Technol ogy Parks (STP) unit
and allowed to be sold in India under and in
accordance with the provisions of sub-

par agraphs (a), (b), (c) and (d) of paragraph 9.9
or of paragraph 9.20 of the Export and | nport
Policy, 1 April 1997 - 31 March 2002, from so
much of the duty of excise |eviable thereon
under section 3 of the said Central Excise Act
as is in excess of the amount cal cul ated at the
rate of fifty per cent of each of the duties of
custons, which woul d be | eviable under

section 12 of the Custons Act, 1962 (52 of

1962) read with any other notification for the
time being in force issued under sub-section
(1) of section 25 of the said Customs Act on
the |i ke goods produced or manufactured

outside India if inported into India:

Provi ded that the anpunt of duty payable
in accordance with this notification in respect
of the said goods shall not be Iess than the
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duty of excise leviable on the |Iike goods
produced or manufactured outside the

hundred per cent export-oriented undertaking
or free trade zone or El ectronic Hardware
Technol ogy Park (EHTP) unit or Software
Technol ogy Parks (STP) unit which is specified
in the said Schedule read with any ot her

rel evant notification issued under sub-rule(l)
of rule 8 of the Central Excise Rules, 1944 or
sub-section (1) of section 5A of the said
Central Excise Act, as the case may be:

Provi ded further that nothing contained

in the above proviso shall apply to the goods
whi ch are chargeable to nil rate of duty

| evi abl e under section 12 of the Custons Act
read with any other notification for the time
being in force issued under sub-section (1) of
section 25 of ‘the said Custons Act.

Provi ded al so that the exenption under
this notification shall not be availed until the
Assi stant Conmi ssioner is satisfied that, -

(i) in the case of the said goods other
than software, rejects, scrap, waste or
remants: -

(a) such goods being cleared for home
consunption are simlar to the goods which
are exported or expected to be exported from
the unit during the specified period of such
clearances in terns of the Export-Inport
Policy, 1st April, 1997 \026 31st March, 2002;

(b) the val ue of such goods being

cleared for honme consunption from'the unit
specified in colum (2) of the Table hereto
annexed, does not exceed the percentage limt
of the entitlenment as specified in the
corresponding entry in colum (3) of the said
Tabl e for such clearance, calculated with
reference to the total value of production of
goods which are identical in all respects to
t hose under cl earance;

(c) The bal ance of the production of the
goods which is identical to such goods under
cl earance of hone consunption, is exported
out of India or disposed of in ternms of

par agraph 9.10 of the said Export and | nport
Pol i cy,

(ii) In the case of the said goods being
sof tware cleared for home consunption: -

(a) the val ue of such software cleared

during the period specified does not exceed
twenty-five per cent of the total value of

producti on of the software in the unit;
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(b) the bal ance of the production
excluding the value cleared as referred to in
sub-clause (a) is exported out of India or

di sposed of in terns of para 9.10 of the said
Export and Inport Policy,

(iii) in the case of the said goods in the
nature of rejects, scrap, waste or remmant
bei ng cl eared for home consunption, the val ue
of such goods is within the percentage linmts
fixed for the unit in terns of the Export and
I mport Policy 1.4.1997 \026 31.3.2002.

Expl anation. \026 For the purpose of this
notification, the expression, -

(1) "Export and inport Policy, 1 April, 1997 \026
31st March, 2002" neans the Export and

Import Policy, 1 April, 1997 \026 31 March, 2002
publ i shed by the Governnent of India under

the Mnistry of Commerce notification No.

1/1997- 2002, dated 31st March, 1997.

(2) "Electronic Hardware Technology Park
(EHTP) unit" means a unit established under
and in accordance with El ectronic Hardware
Technol ogy Park (EHTP) Schene notified by
the notification of the Government of India in
the Mnistry of Commerce No. 5 (RE-95) 92-97,
dated 30th April, 1995 and approved by an
Inter-Mnisterial Standing Conmittee

appoi nted by the notification of the
CGovernment of India in the Mnistry of

I ndustry (Department of Industria

Devel opnent) No. S. O 117(E), dated the 22nd
February, 1993;

(3) "Sof t ware Technol ogy Parks (STP) unit"
means a unit established under and in
accordance with Software Technol ogy Parks
(STP) Scheme notified by the notification of the
CGovernment of India in the Mnistry of
Conmerce No. 4/ (RE-95)/92-95, dated 30th
April, 1995 and approved by an Inter-

M ni sterial Standing Comrittee appointed by
the notification of the Government of India in
the Mnistry of Industry (Departnent of

I ndustrial Devel opment) No. S.0O 117(E), dated
the 22nd February, 1993.

S.

No.

Unit

Percentage linit of
entitlenent for
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cl earances for hone
consunpti on

(1)

(2)

(3)

1

3.

Units in the agriculture,
aquacul ture, ani nal
husbandry, floriculture,
horticulture, pisciculture,
poultry and sericulture
sectors

Units engaged in the
manuf acture of electronic
har dwar e products which
achi eves, -

(a) net foreign exchange
earni ngs as a percentage
of exports less than ten
per cent

(b) net foreign exchange
earni ngs as a percentage
of exports of ten per cent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

or nore but not exceeding
twenty five per cent

(c) net foreign exchange
earni ngs as a percentage
of exports exceedi ng
twenty five per cent

QG her Units
50 per cent
NI L

Upto thirty per cent of
the production in value
terns of the electronic
items, including
conponent s

manuf actured in the
unit.

Upto forty per cent of
the production in

val ue terms of

el ectronic itens,

i ncl udi ng components
manufactured in the
unit.

25 per cent"
(enphasi s suppli ed)

For the followi ng reasons, we find nmerit in this civi

appeal . Firstly, on exanination of the EximPolicy we find that
the said Policy as a rule stated that every 100% EQU was
obliged to manufacture or produce fromduty free inported

raw materials capital goods etc., finished products/ articles
and as a rule every 100% EQU was obliged to export its entire
producti on and earn forei gn exchange. This was what was

call ed as Physical Exports. However, this rule had certain
exceptions. In this civil appeal, we are concerned with DTA
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sal es. As an exception, there existed two types of DTA sales
under the said Policy, nanely, DTA sal es against rupee and

DTA sal es agai nst foreign exchange which was similar to

physi cal exports. This latter category was known as "Q her
Supplies in DTA". Therefore, to put it in brief, "Qther Supplies
in DTA" was equated with physical exports which, as stated
above, was the general rule for 100% EQU. In other words, the
general rule was physical exports and other supplies in DTA
was equated to physical exports. This equati on was necessary
because other supplies in DTA gave certain benefits to the
econony |ike preservation of foreign exchange, inport
substitution, savings of transportation costs and to provide
conpetitiveness and | evel-playing field for Indian exporters.
According to the Revenue, the expression occurring in the
second proviso to Section 3(1), nanely, "allowed to be sold in
I ndi a" was applicabl e only to DTA sal es agai nst rupee and not
DTA sal e agai nst foreign exchange. In this civil appeal, we are
concerned with the law as it stood prior to 11.5.2001. In our
vi ew, DTA sal e against foreign exchange was covered by the
expression "allowed to be sold in India" and, therefore, such
sale fell under the proviso to Section 3(1) of the 1944 Act. In
the circunstances, the duty liability of the assessee (appel!l ant
herein) was required to be determ ned after allowing to it the
benefit of notification No. 2/95-CE. That notification granted
partial exenption to the assessee fromduties in respect of
goods manufactured in 100% EQU and al |l owed to be sold in

I ndia under para 9.9 (a), (b), (c) and (d). Once DTA sales

agai nst foreign exchange are held to be covered by the proviso
to Section 3(1) of the 1944 Act then the whol e difference

bet ween DTA sal es against rupee and DTA sal es agai nst

forei gn exchange, for the purposes of notification No. 2/95-CE
woul d stand elimnated. This would be, however, subject to
the conpliance of other conditions of notification No. 2/95-CE
Therefore, in our view, the Tribunal haderred in relying on
para 9.9(b) for linmting the benefits of exenption under
notification No. 2/95-CE by inposing a new condition to the
effect that the benefits would be adnmissible only in respect of
50% of such DTA sal es agai nst foreign exchange. Secondly,

once the perm ssion was granted by the conpetent authority
under the Exim Policy to make DTA sal es agai nst foreign
exchange, the assessee (appellant herein) was entitled to the
benefit of concessional rate of duty under notification no.
2/95-CE. |If DTA sal es against rupee were allowed the benefit

of notification No. 2/95-CE, then DTA supplies against foreign
exchange, which were at par wi th physical exports, cannot be
deni ed the same benefits and they cannot be subjected to a

hi gher duty. Thirdly, once DTA sal es agai nst foreign exchange
are covered by the above expression "allowed to be sold in
India", all issues relating to calculation of the duty payable in
terms of notification No. 2/95-CE will have to be decided
afresh by the adjudicating authority and accordi ngly, we
hereby remand the nmatter back to the Conmi ssioner for

calcul ating the duties payable by the assessee in terns of
notification No. 2/95. The Conmi ssioner will calculate the
duties accordingly as herei nabove nentioned. Lastly, we are of
the view that there is no fundanental difference, as far as the
exenption notification No. 2/95-CE is concerned, between

DTA sal es agai nst forei gn exchange and DTA sal es agai nst

rupee. Once DTA sal es agai nst foreign exchange fall within the
expression "allowed to be sold in India", the Departnent

cannot deny to such sales the exenption under notification

no. 2/95-CE, since DTA sal es agai nst foreign exchange will

cone under para 9.9. According to the Tribunal, the entire
supply to DTA agai nst foreign exchange was not entitled to the
benefit of notification No. 2/95-CE but only 50% of the supply
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was eligible for the said relief. W do not see any basis for
introduction of this condition in notification No. 2/95-CE. It
appears that this condition is brought in on the ground that
para 9.9 (b) refers to DTA sales up to 50% of the FOB val ue of
exports. In our view, the Tribunal had erred in relying on the
said para 9.9 (b) for limting the benefits of exenption under
notification No. 2/95-CE in respect of 50% of DTA sales
(supplies) against foreign exchange. One cannot ignore the fact
that DTA sales in foreign exchange provi des for better noney
val ue as conpared to DTA sales in rupee. Therefore, if DTA

sal es agai nst rupee are allowed the benefits of notification No.
2/ 95-CE, DTA supplies, which are at par with physica

exports, cannot be deni ed the same benefits.

For the above reasons, we do not wish to exam ne the

| arger issue canvassed before us on behalf of the assessee
(appel l ant herein). W are confining this judgnment to the
argunent s whi ch were advanced by the appellant herein

bef ore the Tribunal

Accordi ngly, the civil appeal filed by the appellant herein
stands al |l owed. The i nmpugned judgnment of the Tribunal is set
aside and the matter is remtted to the Conmm ssioner for

cal cul ati on of duties payable in terns of notification

no. 2/95-CE, as interpreted herei nabove.

The appeal stands allowed with no order as to costs.
Cvil Appeal No. 3237 of 2002
[ Commi ssioner of Central Excise v.” Ms Virlon Textile MIIs]

In view of our judgnment in Cvil Appeal No.570 of 2002
(supra), this civil appeal filed by the Departnent stands
di smssed with no order as to costs.




