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PETI TI ONER
DR R K. GOYAL

Vs.
RESPONDENT:
STATE OF U.P. & ORS
DATE OF JUDGVENT: 05/ 12/ 1996
BENCH

S.C. AGRAVWAL, G T. NANAVATI

ACT:
HEADNOTE:
JUDGVENT:
JUDGMENT
NANAVATI , J.
This appeal by special leave is directed against the

judgrment of the Alllahabad Hi gh Court in Cvil. Msc. Wit
Petition No. 8914 of 1983.

In February 1981, the Director of Mdical and Health
Services U P., invited applications for _appointnment as
lecturers on ad hoc basis in different” disciplines in
Medi cal Colleges of the State. The appell ant and respondent
No. 4 applied for the post of lecturer in Othopaedics. Both
of them were interviewed by the Selection Board on 3.9.81
The director of Medical Education prepared a panel of
sel ected candidates and reconmended their names to the
CGovernment for appointnent. In February 1982, the /Public

Servi ce Conmi ssi on, UuprP (PSC for short) gave an
advertisenment inviting applications  for the posts of
| ecturers in Ot hopaedi cs and other —specialities in

different nedical <colleges of the State. A Master’s Degree
inthe speciality with three years’ teaching experience
i ncluding one year’'s teaching experience after ~post-
graduation was the mininmumrequired qualification. This time
al so the appellant and respondent No.4 applied for the same
post. They were interviewed on 17.5.83. appel l ant’ s
candi dature was cancelled as it was noticed that he did not
possess any teaching experience. The PSC could not give its
reconmendati ons on account of filing of several wit
petitions and court orders. Under these circunstances, the
CGovernment by an order dated 2.6.83 appointed the appell ant
as a lecturer in Orthopaedics in the Medical College at Agra
for one year or till the appointnent of a properly sel ected
candi date. The Governnment terminated his service on 17.4.84
as his appointnent was ad hoc and for a period of one year
only. It appears that before the order of termnination could
be served wupon him he filed wit petition No. 7852 of 1984
inthe Allahabad H gh Court and obtained an order of
injunction restraining the authorities fromtermnating his
services. In view of this interimorder the State Government
passed an order on 23.6.84 continuing himas |lecturer till
further orders. Later on the appellant applied for
regul arisation of his services. On 30.10.89, the State
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Government, acting on the recommendations mnade by the
Selection Conmmittee constituted under Rule 4(3) of the UP
Regul ari sation of ad hoc appointnents (on posts within the
purvi ew of the PSC) Rules 1979 regul arised all those persons
who were appointed on ad hoc basis uptill 1st October, 1986
in various departnents of the State Medical Colleges. Their
seniority was to be fixed |later on under Rule 7 of the said
rules. The ad hoc appointnent of the appellant thus came to
be regularised and he was given seniority from?7.8.89. In
view of these devel opments the appellant allowed his wit
petition to be dismissed on 18.9.91. Soon after the
CGovernment had appointed the appellant as a |ecturer on ad
hoc basis respondent No.4 filed Wit Petition No.8914 of
1983 in the Allahabad Hi gh Court <challenging the sane. As
the appellant’s services were regul arised during the
pendency of that petition, respondent No.4 amended the
petition and al'so chal | enged t he sai d or der of
regul ari sati on passed-in 1989.

The Hi gh~ Court accepted the qualification as stated in
the advertisenent” given by the PSC as correct. As the
appel | ant -did not possess three years’ teaching experience,
the high Court held that the State CGovernnent could not have
appointed him as |lecturer ~even on ad hoc basis. The high
Court further held that ~as his initial ad hoc appoi ntment
was bad his services could not have been regul arised by the
Covernment even under the 1978 regularisation rules. The
H gh Court was also of the viewthat as the interim order
obt ai ned by hi mand under which the Governnent had continued
himas |ecturer got vacated automatically on dismssal of
his petition, the —order passed by the  Government on
17.4.1984 ternm nating his services got revived and for that
reason also his appointnment could not have been regul ari sed
by the Governnment under the 1979 rules. The H gh Court also
held that the conduct of the appellant in obtaining the
interimrelief and then getting the wit petition dism ssed
was not bona fide. The Hi gh Court, therefore, declared the
ad hoc appointnent of the appellant nmmde on 2.6,83 and
regul ari sati on of his services under the order  dated
13.10.89 as bad and quashed the 'sanme. The Hi gh 'Court,
however, did not grant the prayer - made by respondent No.4
that he should be appointed as lecturer we.f. 2.6.83 and be
given seniority and consequential benefits fromthat date.

The decision of the H gh Court is challenged on the
ground that the High Court has erroneously held that there
was a requirement of three years’ teaching experience for
appoi ntnent as lecturer. It was al so contended that the view
taken by the Hgh Court as regards the effect of the
dismssal of the wit petition and termnation of the
interimorder is also erroneous. On the other hand it was
contended on behalf of respondent No.4 that three years’
teachi ng experience was necessary for the appointnment in
vi ew of the reconmendati on made to that effect by the |ndian
Medi cal Council and it was for that reason that in the
advertisenent issued by the PSC it was so stated.

Therefore, the real point in issue is whether in 1983
when the appellant was appointed as an ad hoc |ecturer
three years’ teaching experience was necessary for such
appoi ntnent. We were told that there were no statutory rules
franmed by the CGovernnent and appointments were made on the
basis of executive instructions issued from tine to tine.
Neither in 1981 nor in 1983 there was in force any executive
order passed by the Governnent |aying down the condition of
three vyears’ teaching experience for appoint nment of
lecturers in Medical Colleges. It was contended on behal f of
the State that for that reason the Director of Medica
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Educati on and Training, when he invited applications for
appoi ntnent as | ecturers on ad hoc basis in nedica
col l eges, had stated in the advertisenent that the required
qualification for the posts was either MD. or MS. in that
subject. It was, however, contended on behal f of respondent
No.4 that since the PSCin the advertisenent dated 2.2.82
given for regular recruitnment of lecturers in the said
nedi cal col | eges, had stated t hat t he essentia
qualification for the said posts was a post-graduate degree
in the subject and three years’ teaching experience of which
one year should be after post graduate qualification, this
Court should also proceed on that basis, in the absence of
any other material on record, and uphold the judgnent of the
H gh Court.

In view of this difference in the advertisenments given
by the Director and the PSC and the contrary assertions made
by the parties in this appeal, this Court passed an order on
13.8.96 directing the Secretary  of the Medical Council of
India to 'provide necessary information with regard to the
qualification prescribed by the Medical Council of India for
the post —of lecturer in Othopaedics in 1981. Pursuant to
that order the appellant produced along with his affidavit a
copy of the letter dated 16.8.96 witten by the Deputy
Secretary of the council® to the appellant stating that for
the post of lecturer ‘recomended qualification was a post -
graduate degree in the subject. As it was noticed that he
qualification nentioned in that Iletter was different from
the qualification ‘approved by the Medical Council in 1974
and as the said letter did not make it clear as to when the
qualification prescribed in 1974 was nodified, this Court
issued a notice to the Secretary of the Council on 28.8, 96
directing himto let this Court know through an affidavit of
a responsible officer of the Council what reconmendati ons
were nade by the Medical Council fromtime to time regarding
qualifications for appointment as a lecturer in nedica
colleges. By the said order the State Government was al so
directed to state on affidavit (what qualifications ware
prescribed by it in 1981 for such appointrment. Pursuant to
that order Dr. K N  Kapoor officer. on special duty in the
of fice of Director General of Medical Education and Training
has filed an affidavit on 16.9.96 wherein he has stated that
"The State Governnent follows the Medical Council of India's
requirenent for the post and as per the Medical Council of
India, the requisite qualification for the post of | ecturer
in Orthopaedics on 8.2.81 was as under :

(a) Acadenmic qualifications : M5 (Othopaedi cs/ MCH Ot ho)
(b) Teachi ng/ Research Experience : Requisite recognised
post -graduate qualifications in the subject.™ It 1is  also
state by himin that affidavit that the appellant’ did
possess the essential qualifications when he was appointed
on the post.

Dr. KK Arora, Deputy Secretary of the Council has now
filed an affidavit stating what were the recomendations
made by the Council since 1970. From that affidavit it
appears t hat its recomendat i ons as regards t he
qualifications required for appointment to the post of
teachers in Medical Colleges made in 1964 were anmended in
1970. They received the sanction of the Central Governnent
and thus becane regulations under Section 33 of the Indian
Medi cal Council Act. The qualifications recomended by the
Council for the post of Assistant Professor/Lecturer was
MS. or MCh. and three year’s teaching/research experience.
The said reconmendations were revised by the Council in
1974, but there was practically no change with respect to
the qualifications reconmended for appointment on the post
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of Assistant Professor/Lecturer in Othopaedics. The 1974
recomrendati ons were then revised in 1980 and this tinme it
nodi fied the qualifications required for the post of
Assi stant Professor/Lecturer by doi ng away Wwth t he
requi renent of teaching experience. The reconmendati ons were
again revised in 1981 and 1995, but no nodification was made
with respect to teaching experience with the result that
since 1980 the qualifications recommended by the Council for
appoi ntnent on the post of lecturer in Othopaedics is
"requi site recogni sed post-graduate qualification in the
subj ect". Thus since 1980 no teaching experience is required
for appointnent as a lecturer in orthopaedics. Though the
Counci| has forwarded the recomendati ons nmade in 1974, 1980
and 1981 to the Central CGovernment for its approval they
have not become regul ations under the Act, as they are stil
under the consideration of the Central Government.

It was contended on behal f- of respondent No.4 that only
the 1970 recomrendations can be regarded as binding as they
have recei'ved the sanction of the Governnent and have becone
regul ati ons-under~ the Indian Mdical Council Act. As the
subsequent recomendati ons~ of the Council have not been
approved by the Central~ Government they cannot be said to
have replaced the regulations of 1971 and, therefore, they
have no binding force.. W find no substance in this
contention because even the regulations framed by the
Medi cal  Counci | wi'th respect to t he qgualification
recormmended for appointnment as teachers in nedical colleges
are only directory in nature as held by this Court in Dr.
Ganga Prasad Verma and O's. Vs. State of Bihar and Os.
reported in 1995 Supp. (1) SCC 192. It is really within the
domain of the State Governnment to prescribed qualifications
for appointnent to various posts in State Services. Though
recruitment to the State nedical services falls within the
purvi ew of the State Government, they are expected to conply
with the regulations made by the Council in order to
mai ntain high standard of medical education as held by this
Court in Ajay Kumar Singh and Ors. Vs. State of Bihar & Os.
reported in 1994 (4) SCC 401 and Governnent of Andhra
Pradesh and Anr. etc. Vs. Dr. R Mirali Babu Rao & Anr. etc.
reported in 1988 (3) SCR 173. Section 19A -of the Indian
Medi cal Council Act enables the Council to prescribe by
maki ng regul ati on m ni num standards of nmedical education
required for granting recognised nedical qualifications by
Universities or nedical institutions in India and that woul d
i ncl ude prescribed mninmum qualifications for appointnent as
teachers of nedical education. As State Covernnments are
thus expected to conply with the reconmendati ons made by the
Medi cal  Counci | from time to time and if the State
Governments conply with such reconmendations irrespective of
whet her they are approved by the Central Governnment or not,
it cannot be said that in doing so they have acted
arbitrarily or illegally.

As pointed out by the State Government, no recruitment
rules franmed under Article 309 were in existence for
recruitnment for the post of lecturer in the nedical colleges
in 1981 and appointnents were made on the basis of executive
orders passed fromtine to tinme. In 1981 and al so when Dr.
CGoyal was appointed as ad hoc lecturer in 1983, it was
perm ssible to make such ad hoc appointnents though for a
[imted period. At that tine teaching experience was not
prescribed as the required qualification for appointnent as

lecturer in the State nedical colleges. It was for that
reason that when the Director issued the advertisenent for
appoi ntnent of 8 ad hoc lecturers, it did not contain the

condition that the candidates should have three years’
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teachi ng experience. It appears that the PSC conmtted a
m st ake when it issued an advertisement in 1982 and
nmentioned therein that the mnimumaqualification for the
posts of lecture in nmedical college was a post-graduate
degree and three years’ teaching experience.

The High Court failed to examine all these aspects and
wongly proceeded on the basis that three years’ teaching
experience was also a part of the prescribed m ninmm
qualification for the post of lecturer in Othopaedics.
Therefore, the view taken by the High Court that the initia
appoi ntnent of the appellant as ad hoc lecturer in 1983 was
illegal and bad has to be regarded as incorrect. As we hold
that the initial appointnent of the appellant as ad hoc
lecturer in 1983 was quite proper and | egal, the subsequent
order passed by the Governnent regularising his services
will have to be regarded as valid and | egal

We, therefore, allowthis appeal, set aside the order
passed by the Hgh Court and dismss Cvil Msc Wit
Petition No. 8914 of 1983 filed by respondent No.4 However,
in the facts and circunstances of the case, there shall be
no order as to costs.




