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These six appeals raise a comopn question and are
directed against the judgnent of the WMadhya Pradesh Hi gh
Court, the said commpbn question of |aw being whether the
Cantonment Board is entitled to levy entry tax on.  Motor
Vehi cl es? The High Court of Madhya Pradesh by the inpugned
judgrments has come to the conclusion that in view of the bar
of inposition of tax by any local authority contained in
Section 6(1) of the WMadhya pradesh Motor Vehicl es Taxation
Act, 1947 (hereinafter referred to as the ‘Minicipality
could not have inposed the entry tax on Mtor Vehicles
conferred under Section 127 of . the Madhya Pradesh
Muni cipalities Act, 1961 (hereinafter referred to as the
“Municipalities Act’ ) and consequently the Cantonnment Board
in exercise of its power under Section 60(1) of the
Cantonment Act cannot inpose the entry tax on notor vehicles
, the said power be co-extensive with the power of a
Muni ci pal ity under Section 127 of the Municipalities Act.

The broad facts leading to the inpugned judgnments of
Madhya Pradesh Hi gh Court may be briefly stated as under: -

To consolidate and anend the law relating to the
adm ni stration of cantonnents the cantonnents Act 1924 (Act
2 of 1924) was enacted in place of the earlier Cantonment
Act (Act 15 of 1910 and the Cantonnent Code of 1912) to
bring the lawrelating to the Adm nistration of Cantonnents
in conformty wth the ordinary Minicipal Law. Cantonnents
is defined in Section 3 of the said Act to nmean any place or
places in which any part of the Forces is quartered to be
declared and notified in the official Gazette by the Centra
Government. Under Section 10 of the said Act for every
Cantonment there shall be a Cantonnment Board and the said
Board is a body corporate having perpetual succession and a
conmon seal wth power to acquire and hold property both
noveabl e and inmmvable as provided under Section 60 of the
Act is a Ceneral Power of taxation which may be extracted
herei n Bel ow. -

60. Ceneral Power of taxation: (1)
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The Board may, with the previous
sanction of the Central CGovernnent,
i mpose in any cantonnent any tax
whi ch under any enactnment for the
time being in force, nmay be inposed

in any muni ci pality in state
wher ei n such cant onment is
si t uat ed.

(2) Any tax inposed wunder this
section shall take effect fromthe

date of its notification official

Gazette or where any later date

specified in this ‘behalf in the

notification, fromsuch | ater date.

The Madhya Pradesh Motor Vehicles Taxation Act, 1947
(MP. Act No. VI. of 19470 provide for the levy of a tax on
Mot or Vehicles in-Madhya Pradesh. Section 3(1) the said Act
entitled ‘the Taxation Authority to levy tax on notor
vehicles used  or kept for use at the rate specified in the
First Schedule read with sub-section (2) of section 3 of the
said Act.  Wile the Taxation Act was in force the Madhya
Pradesh | egi sl atures enacted t he law relating to
Muni ci palities and to make better provision for organisation
and administration  of ~Minicipalities in Mdhya Pradesh
Cal l ed the Madhya Pradesh Municipalities Act, 1961 (MP. Act
No. 37 of 1961). The aforesaid nunicipalities Act repeal ed
the earlier lawrelating to Minicipalities in different
parts of Madhya Pradesh, nanely, the central Provinces and
Berar Municipalities Act , 1922, t he Madhya Bhar at
Muni ci palities Act, 1954, the Vindhya Pradesh Municipalities
Act, 1946, and the Bhopal State Muinicipalities Act, 1955.
Section 127(1)(iii) of the said municipalities Act which has
direct bearing in deciding the controversy that has arisen
in these appeals may be extracted hereinafter in extenso for
better appreciation of the point-in issue.

127. Taxes which may be inposed- (1)

A council nmay, from tineto tine,

and subject to the provisions of

this Chapter, and any general or

special order which the st ate

CGovernment may make in this behalf,

i mpose in the whole or in any part

of the Minicipality any of the

followi ng taxes, for the purposes

of the Act, nanely:-

(iii) a tax on vehicles, boats and

animal s used as aforesaid entering

the limts of the Municipality but

not liable to taxation under clause

(ii).

The Cantonnment Board Saugor by Notification  No. 344
dated Novenber 24, 1973 in exercise of power under section
60 of the Cantonnent act made provision for inposition of
Vehicles Entry Tax at the rates specified in the said
Notification. Simlarly the Cantonnent Board, Mow by
Notification dated 19.12.1979 inposed simlar entry tax on
Mot or  Vehi cl es. The Cant onnent Boar d, Jabal pur by
notification dated 6th May, 1978 al so inposed the entry tax
on notor Vehicles in exercise of power under section 60 of
the cantonnent Act. Al these Notifications issued by
different Cantonnent Boards were challenged before the
Madhya Pradesh H gh Court by filling wit petitions were
allowed by the inpugned judgnents of the Hi gh Court and it
was held that the Cantonment Board has no power to |evy
entry tax on motor vehicles so long as the prohibitions
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contained in section 6 of the Taxation Act continues and
accordingly notifications issued by the Cantonnment Board
were quashed and thus the present appeals.

M. Lekhi, learned senior counsel appearing for the
di fferent cantonment Boards as well as M. Subba Rao,
| ear ned counsel appearing for some of the cantonnent Boards
chal l enged the correctness of the judgnment of the Madhya
Pradesh High Court inter alia on the ground that the
Municipalities Act being a later Act than the Taxation Act,
the provisions of the later Act would prevail if there is
any repugnancy between these two. In this view of the nmatter
the inposition of entry tax having been provided for section
127 (iii) of the Mnicipalities Act, the sane could be
lawfully levied by the Cantonnment Board under Section 60 of
the Cantonment Act. It was further contended that though the
Muni cipalities Act did not expressly repeal the provisions
of the Taxation Act but the sanme being a later Act the
principles of i mpl ied repeal should be applied and
therefore, any enbargo contained in the Taxation Act for
| evy of  ‘entry tax because of section 6 of the Taxation Act
will have no application. It was al so urged that the proviso
to section 7 of the Taxation Act would indicate that the
enbargo contained in-Section 6 of the said Act woul d apply
only if the Cantonment -Board agrees not to recover any tax
and in the absence of any consent of the Cantonment Board
the enbargo contained in inmposition of tax under Section 6
of the Taxation Act wll not apply. M. -Lekhi, |earned
seni or counsel also urged that the Taxation Act having not
provided for any levy on the entry of Mdtor Vehicles as is
provi ded under Section 127 (1)(ii) of the Municipalities Act
there is infact no repugnancy between tow provisions and,
therefore, so far as the levy of entry tax on notor vehicles
is concerned, it nmust be held that the prohibitions
contained in Section 6 of the Taxation Act wll not get
attracted. Lastly M. Lekhi argued that doctrine of
desuet ude should apply in the present case in as much as the
provi sions of section 7 of the Taxation Act though enacted
since 1947 has not been in use so far and no grant has ever
been given to the appellants cantonnment Boards or for that
matter to any other local authorities.

M. Agrawal, |earned senior counsel appearing for the
respondents and M. S. K Mhta, |earned counsel appearing
for sone of the respondents on the other hand contended that
the statutory interpretation contained in the latin maxim
| eges posteriores priores conterarias abrogant is subject to
the exception enbodied in the maxim: generalia specialibus
non derogant. in other words the theory that the later |aws
abrogate earlier contrary laws is subject to the exception
that the general |law does not derogate from a special one
and applying the said principle the Mtor Vehicles Taxation
Act being a special Act dealing wth levy of tax-on Mtor
Vehicles the later law, nanely, the Minicipalities Act
cannot be said to have repealed the earlier provisions of
the Taxation Act and on the other hand it rust be presumed
that the situation was intended to continue to be dealt with
by the specific provision contained in the Taxation Act
rather than the later general provisions contained in the
Municipalities Act and , therefore the H gh Court was fully
justified in comng to the conclusion that the Cantonnent
board could not have issued the Notification |evying tax on
entry on Mtor Vehicles. The | earned counsel also urged that
the duty of the court being to put a construction by which
both the provisions could be sustained, the expression
‘vehicle’ in the Miunicipalities Act should be interpreted to
mean all vehicles other than Mdtor Vehicles for which a
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special provision has been made in the Taxation Act and so
construed the Cant onment Board woul d not have any
jurisdiction to levy entry tax on Mtor Vehicles. The
rel evant Sections of the Mdhya Pradesh Mtor Vehicles
Taxation Act may quoted hereunder :

"3. Levy of Tax- (2) The tax

| evi abl e under subsection (1) shal

be paid by the owner of the notor

vehicl e used or kept of use-

(i) for a whole quarter at one-

fourth of the annual rate specified

in the First Schedule , and for two

or nore whole quarters, pro rata

or

(ii) for any period expiring on the

| ast day of _quarter and not

exceedi ng two nonths at one-sixth

or one-twel fth of t he rate

specified in the First Schedule,

according as the period exceeds, or

does not -exceed one nont h.

6. Bar of inposition of tax by

any | ocal authority.-(1)

Not wi t hst andi ng anythi ng contai ned

in any other enactnent for the tine

being in force, no local authority

shall, after ' the comencenment of

this Act, inpose for enhance a tax,

toll or licence fee in respect of a

notor vehicle and if —any |oca

authority has inposed sch tax. tol

or licence fee since before the 1st

day of April, 1942 and the saneis

still in force all the comencenent
of this Act any person who s
liable to pay such tax, toll" or

licence fee to such authority shal
be deened to have paid it.

(2) Nothing contained in sub-
section (10 shal | af f ect the
i mposi tion, enhancement or recovery
of an octroi tax |levied hereafter
by any local authority or a
termnal tax levied and in force on
the 1st January , 1937 within the
| ocal area under the jurisdiction
of any local authority .

(7) Gant to local authorities-(1)

The state Governnent shall at the
close of the financial year 1947-48
and of each fi nanci al year

thereafter nmake to every Cantonnent
Board, Muni ci pal Conmittee and
notified area commttee which was
imposing a tax, toll or licence fee
in respect of notor vehi cl es,
before the 1st day of April, 1942,
a grant of the sane as was being
paid by the state Government to
such board or committee i mredi ately
before the comencenent of this
Act :

Provi ded that no sum shall be
payabl e to cantonment Board unless
it agrees not to recover any tax,
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toll or licence fee in respect of

not or vehi cl es.

(2) Any sum payable wunder sub-

section (1) shall be charged on the

Consol i dated Fund of the State."

The rival subm ssion require careful exam nation of
di fferent provisions of both the Acts and certain principles
of interpretation of a statute.

The admitted position that energes from the facts
already narrated are that the cantonnent Act, 1924 is the
earliest in point of tine which enpowered the Cantonnent
Board to impose tax wth the previous sanction of the
Central Governnent which tax could be inmposed in any
Municipality in the State where such Cantonment is situated
The Madhya Pradesh Mdtor Vehicles Taxation Act, 1947 is a
special provision dealingwith levy of tax on notor Vehicle
which is used or kept for use. There is no provision in the
af oresai d Taxation Act for levy of any tax on entry of Motor
Vehicl es alone. The Miunicipality  Act of 1961, however
aut horises inposition of tax on vehicles, boats and ani mals
entering the limts of the Mnicipality as provided in
Section 127 91)(iii) of” thesaid Act. In the aforesaid
premses it is required to be considered and decided as to
whet her the Cantonnent Board could inmpose tax on vehicles
entering the limts of the Cantonments which could have
ot herwi se been levied by the Miunicipality in exercise of
power under Section 127(1)(iii) of the Minicipalities Act.
It may be further noticed that the Mtor vehicles Taxation
Act as well as the Minicipalities Act are both enacted by
the State Legislature. The first question -that arises for
consideration is whether there is any repugnancy between the
provisions of the Mtor Vehicles Taxation Act and the
Miunicipalities Act in relation to inposition of tax on Mtor
Vehicles entering the limts of the Minicipality. As has
been stated earlier under the Taxation Act, Tax could be
i nposed on the Motor Vehicles which is used or Kept for use
as provided in Section 3(2) of the said Act and there is no
provision for inposition of tax on vehicles which i's neither
used nor kept for use but for nere entry into any nunicipa
limts . Wen the |egislatures inposed a ban-on |evy of tax
by any local authority wunder section 6 of the Taxation Act
what is prohibited is levy of tax whichis leviable under
section 3(2) of the Taxation Act. Wen the sane | egislature
enacted the Municipalities to inpose tax on  vehicles
entering the limts of the Miunicipality wunder Section 127
(1) (iii) they nust be presuned to be aware of the provisions
of the Taxation Act and leviability of the tax thereunder in
respect of Mdtor Vehicles used or kept for use.. The
expression ‘vehicle having been defined in Section 2(38) to
include a bicycle, a tricycle, notor car and ever / whee
conveyance which is used or capable of being used on a

public street, it is not possible for us to accept the
contention of M. Agrawal, |earned counsel appearing for the
respondents to interpret the sane expression to  nean

vehicl es other than the ‘notor vehicles’ . Since the Taxation
Act does not provide for any inposition of tax on entry of
the Motor vehicles within Mnicipal limts whereas the
muni ci pal  Act aut horises fr such levy wunder Section
127(1)(iii) we do not find any inconsistency or repugnancy
between the two provisions. |In other words while under the
Mot or Vehicle Taxation Act a tax could be inposed on Motor
Vehicl es used or kept for use by the registering authority
including the Minicipalities under section 127(1)(iii) of
the Municipalities Act. But so far as the inmposition of tax
nmotor Vehicle entering into the Minicipal limts is
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concerned, which is provided under section 127(1)(iii), of
the Municipalities Act the said provisions cannot be said to
be repugnant to the special statute in respect of Motor
Vehicles, nanely the Mdtor Vehicles Taxation Act. It has
been stated by this court in the case of Ashoka Marketing
[td. And another etc. etc. vs, Punjab National Bank and
others etc. etc. (1990) 4 SCC 406 that the principal of
statutory interpretation, nanely, later | aws abrogate
earlier contrary laws is subject to exception that a genera
provi sion does not derogate froma special one. This would

mean that where a literal neaning of the general enactnent
covers a situation for which specific provision is mde by
anot her enactment contained in the wearlier Act, it is

presuned that the situation was intended to be continued to
be dealt with by the specific provision rather than the
| ater general one. in other words if the Taxation Act woul d
have contained a provision authorising inposition of Entry
Tax on ~Mtor Vehicle than certainly the |ater general Act,
nanmely the nunicipalities Act even if by making a provision
of inposition of entry tax on Vehicles entering in to the
Muni ci pal -lim-ts would not have operated. But since the
special law, nanely, the Taxation Act does not have any
provi sion authorising  imposition of tax on entry of Mtor
Vehi cl es. The said provision would remain valid and woul d be
applicable and there would be no bar for the nmunicipality to
i npose entry tax on,/ all vehicles including Mtor Vehicles
including Motor Vehicles for enteringin to the lints of
the Municipalities. This Construction being the only
har moni ous construction by which both the provisions renmain

operative it is the duty  of the court adopt such
construction. There is - no dispute with the proposition
advanced by M. Lekhi, learned senior counsel -with regard to

theory of inplied repeal

This theory the learned the senior counsel advanced since
the Municipalities Act did not repeal the provisions of the
Mot or Vehicles Taxation Act. It was held by this Court in
the Case of Yogender Pal Singh & others vs. Union of India &
Os. (1987) 1 SCC 631;

"It is well settled that when a

conpetent Authority nakes a new | aw

which is totally inconsistent with

the earlier |aw and the two cannot

stand together any longer it nust

be construed that the earlier |aw

has been repeal ed by necessary

inmplication by the later |Iaw"

I n considering the applicability of section 6 of the
CGeneral Clause Act 1897 in the case of State O Orissa Vs.
MA Tuloch and Co. (1964) 4 SCR 461 this  court’/ had
observed: -

"The entire t heory under | yi ng

inmplied repeals is that there is no

need for the later enactnent has

been repeal ed by usi ng any
particul ar set of words or form of
drafting but t hat i f t he

| egislative intent to supersede the

earlier law is manifested by the

enactment provisions as to effect

such supersession, then there is

law a repeal notwi thstanding the

absence of the words ‘repeal’ in

the later statute.”

The aforesaid observation no doubt has been nade while
anal ysing the effect of Section 6 of the General C auses Act
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and the continuance of rights accrued and Iliabilities
i ncurred under the superseded enactnment and thus has no
direct application to the case in hand.

In the case Comm ssioner of |Incone Tax, Bonmbay City |
vs. Codavari sugar MIls Ltd. (1967) 1 SCR 798 on which M.
Lekhi | earned senior counsel placed strong reliance, the
guestion for consideration was whether the ordnance be
repugnant to section 23A of the Income Tax Act, 1922 it can
be said that there is an inplied repeal of section 23A of
the Act. In this connection it was held by this court:-

"there is a manifest repughancy

bet ween the provisions of the

Ordi nance and of section 23A if the

Act and it nust be taken that there

is a inplied repeal of Section 23

of the Act to the Extent of that

repugnancy created by Section 3 of

the Ordinance and so long as the

ordi nance remain in force."

But in view of our -conclusion that there is no
repugnancy between Section 3 read with Section 6 of the
Mot or Vehicles Taxation Act ~and the provisions of Section
127(1) (iii) of the Municipalities Act and both the
provisions operate in two different fields the principle of
inplied repeal w |l have no application. In the connection
it would be appropriate for us to notice one decision of
this court in the Case of The Western India Theatres Ltd.
vs. The Cantonnent Board, Poona, Cantonnent 1959 Supp. (2)
SCR 63, where the walidity of levy of entertainnent tax
under Entry 50 in Schedule VIl = of the Governnent of India
Act. 1935 was under consideration. The Entry in question was
to the effect:-

"taxes on luxury or entertai nment or anusenent”

It was contended before the Court that the tax in
guestion was really a tax inmposed for the privilege of
carrying on any trade or calling under Entry 46 and,
therefore, the sanme cannot exceed Rs.100 per annum as
provi ded under Section 142A of the Governnent of ‘I ndia Act
1935 and Rs.250 per annum under  ‘Article 276(2) of the
Constitution. The Court repelling the argunent held:-

"The entry contenplates |uxuries,

entertainment, and anusenments as

objects on which the tax is to be

i nposed. If the words are to be so

regarded, as we think they nust,

there can be no reason to

differenti ate between the given and

the receiver of the | uxuri es,

entertainment’s or anusenments and

both may, wth equal propriety, be

made anmenable to the tax. It s

true that economists regards an

entertainnment, it does becone a tax

on expenditure, entertainment’s or

anusenents . The entry, as we have

said, contenplates a law with

respect to these nmatters regarded

as objects and a | aw which inposes

tax on the act of entertaining is

within the entry whether it falls

on the giver or receiver of that

entertainnent. Nor is the inpugned

tax a tax inposed for the privilege

of carrying on any trade or

calling."
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Thus considered, the tax |leviable on Mtor Vehicles
when used or kept for use under section 3(2) of the Madhya
Pradesh Motor vehicles Taxation Act is different fromthe
tax leviable on Mdtor Vehicles. Entering the limts of the
Muni ci pality wunder Section 127(1) (iii) of the WMadhya
Pradesh Municipalities Act, 1961 and there is no repugnancy
between the two and both the provisions can therefore
operate in its ow field. Since under Section 127(1)(iii) of
t he Madhya Pradesh Municipality Act, Mnicipality could |evy
a tax on Mdttor Vehicles entering the linmts of the
Muni cipality, the sanme could be levied by the Cantonnent
Board in exercise of its power wunder Section 60 of the
Cantonments Act with the  previous sanction of the Centra
CGovernment . Consequently, notifications issued by the
Cant onnment Boards of Mow, Jabal pur and Saugar were valid
notifications issued under section 60 of the cantonments Act
and inmposition of tax on nmotor Vehicles entering into the
[imts of the Cantonnent Boards cannot be said to be invalid
or inoperative. The High court in our opinion commtted
error in _striking down those notifications on the ground of
repugnancy. wth this special legislation, nanely, the
Madhya Pradesh Mtor Vehicl es Taxation Act.

So far as the-contention of M. Lekhi, the |earned
seni or counsel wth regard to the proviso to Section 7 of
the Taxation Act i's concerned, we however, do not find any
force in the same in asmuchas Section 7 deals with the grant
to the local authorities and it provides that if a grant was
being paid by the state Governnent ~to any 'such Board or
Conmittee inmediately before the comencement of the
Taxation Act then the said grant shall be continued to be
pai d. But the Cantonnent Board by virtue of the Proviso wll
not be entitled to receive the said grant unless it agrees
not to recover any tax, toll or licence-in respect of the
Motor Vehicles. In other words, ~Section 7 and @ proviso
thereto deals with right of the Cantonment Board and the
Municipality to receive a grant which was being paid by the
state Governnent prior to the comencenent of the Taxation
Act and the said provision has no connection ‘with the
i mposition of tax on Mdtor Vehicle Wich is governed by
section 3 (2) and the bar on such inposition which is
contained in Section 6 of the Taxation Act. In this view of
the matter , we are unable to accept the contention of M.
Lekhi, the |learned senior counsel that conjoint reading of
section 6 and 7 and its proviso would | ead to the concl usion
that even under the Taxation Act a Cantonnent -~ Board was
entitled to inpose tax on Mtor Vehicles used or kept for
use notwi thstandi ng the bar under Section 6.

Coming to the conclusion of the applicability of
doctrine of desuetude M. Lekhi, the |earned seni or counse
strongly relied upon the decision of this Court in Minicipa
Corporation for City of Pune and another vs. Bharat forge
Conpany Ltd. and other (1995)3 SCC 434 and subnitted that
the provisions of the Mtor Vehicles Taxation Act nust be
held to be of disuse as no grant as provided in Section 7 of
the Taxation Act has ever been nade at any point of tine
after the enactnent of the said Act in 1947. This contention
is wholly wunsustainable in law in asnuchas we are not
concerned with the question of grant to local authorities
and Cantonnent Board as provided under Section 7 of the
Taxation Act but we are concerned wth the leviability of
tax on Mtor Vehicles under Section 3(2) of the Taxation
Act. it is nobody’'s case that no tax was being |evied on
Mot or Vehicles which is wused or kept for use under Section
3(2) of the Madhya Pradesh Mdtor Vehicle Taxation Act ,1947.
That apart to apply the principle of desuetude it is
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necessary to establish that the state in question has been
in disuse for long and the contrary practice of sone
duration gas evolved. In other words to nake the aforesaid
principle applicable in the case in hand it is required to
be established that the provisions of Section 3(2) of the
Mot or Vehicles Taxation Act has been in disuse for a |long
period and that the inposition of tax on entry of Modtor
Vehicles into the Cantonment linmt has been in operation
for a fairly long period. Neither of these two ingredients
has been satisfied in the case in hand and therefore the
af oresai d principle of desuetude is of no application to the
case in hand.

In the aforesaid prem ses, these appeals are allowed.
The i nmpugned judgnents of the Madhya Pradesh High Court are
set aside and it 1is held that the respective cantonnent
Boards Pursuant to the notifications issued by the
Cant onment Boards in exercise ~of power under Section 60 of
the Cantonments ~Act. But in the circunmstances there will be
no order as to costs.




