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PETI TI ONER
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Vs.

RESPONDENT:
MANI LAL JO TARAM & CO.

DATE OF JUDGVENT:
08/ 11/ 1967
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BHARGAVA, VI SHI SHTHA
VAI DYl ALI NGAM C. A

Cl TATI ON
1968 AIR 653 1968 SCR (2) 117
ACT:
Forward Contracts (Regul ations) Act, 1952, ss. 18 and
20-- Non-transferable specific delivery contracts -No

actual delivery-Wether prohibited.

HEADNOTE:

The nenbers of a Ghee and Tel Brokers Association, used
to enter into contracts for the sale and purchase of
groundnut oil. Wek after week contracts were cancelled by
cross-transactions and there was no delivery. I nstead of
paynent of price losses resulting from the Cross
transactions were deposited by the operators in loss wth
the Association. On the due date also there was no /delivery
but adjustnment of all contracts of sales against al
contracts of purchase between the sanme parties and delivery
was of the outstanding balance. Even this delivery was
often avoided by entering into fresh contract at ~the rate
prevailing on the due date, as part of the. transactions in

the next period. The Sessions Judge convicted t he
respondents--the Association's President, Secretary and
Directors. holding that these were forward contracts

prohi bited under the Forward Contracts (Regulation) Act and
the Association was not recognised. The Hi gh Court set
aside the convictions. |In appeal, this Court:

HELD: Section 18(1) of the Act speaks of true non-
transferable 'specific delivery contracts but the proviso at

the same tine nekes it illegal for an unrecogni sed
association to so arrange matters that non-transferable
specific delivery contracts wll-be worked out wthout

actual delivery. Such conduct is prohibited by the proviso
and directly punishabl e under s. 20(1)(b). An offence under
that clause of s. 20(1) and also under el. (c3 of that
section read with s. 15 was nmade out. There was no question
of considering the matter first under the main part of the
first sub-section and then to put the proviso out of the
way because the first sub-section did not apply. The
Legi slature contenplates that the first sub-section of s.
18 might be conplied with in the docunents evidencing the
contract but in actuality the contract mght be differently
performed and has. therefore, provided for the identica
situation which arose in this case. [182F-H, D
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 250
of 1964.

Appeal fromthe judgnent, and order dated March 14, 1963
of the Gujarat High Court in Crinminal Revision Application
No. 124 of 1961.

R Ganapathy lyer and S.P. Nayar, for the appellant.
M V. Goswami and C.C. Patel, for the respondent.
The Judgrment of the Court was delivered by

Hi dayatullah, J. In this appeal by certificate under
Art. 134( 1) (c) of the Constitution the State of Qujarat
appeal s agai nst
178
the judgment, March 14, 1963, of the High Court of the
State ,acquitting the respondents of diverse offences under
the Forward Contracts (Regul ation) Act, 1952. Oiginally 31
per sons were charged before the Judicial Magi strate
Ahrmedabad,  who acquitted 14 and convicted the rest. The
present respondents, who are 11 in nunber (accused 1 to 9,
11 and 12), were convicted under s. 20(1)(c) of the Act and
fined Rs. 51/- (15 days’ S.1. in default). They were
al so convicted wunder-s. 21(b) of the Act but no separate
sentence was inposed. Nine of them (accused 1 to 9) were
further convicted under s. 21(c) of the Act and fined Rs.
25/- (one week’s S.1. in default).” The remmining accused
were convicted under. s. 21 (b). Al appealed to the Court
of Sessions Judge. The conviction of accused 1 to 9, 11 and
12 was nmmintained but conviction under ~s. 20(1)(b) was
substituted for that under s. 20(1)(c).  The other  accused
were convicted of all the charges. The High Court was then
noved in revision. Al the accused were acquitted 'of al
the charges. The State CGovernnent now appeal s.

Al'l respondents are nenbers of the Ghee and Tel Brokers
Associ ation Ltd., Ahnedabad. Nine of themare Directors and
two of these are President and Secretary of the Association
The accused, who are not before us, were brokers and
servants of the Association or of the brokers: The
prosecution case is this: The Association has -an office
where the nenbers and brokers used to enter into contracts
for the sale and purchase of groundnut oil. These contracts
were largely speculative. A large nunber of contracts used
to be entered into but were not performed by actual delivery
and paynment of price. They were adjusted on a due date

after the expiry of a fixed period. This period was
generally fromthe 5th of one calendar month to the 25th of
the following month and the latter was the due  date. On

each Saturday during the period the Association exhibited
the prevailing rate and according to that rate cross
transactions entered earlier were adjusted and the 'persons
in | oss deposited noney representing their particul ar losses
with the Associ ati on. On the due dat e al |
out st andi ng. transactions were finally adjusted by cancelling
sal es agai nst purchases and delivery used to be ordered in
respect of the bal ance which had to be conpleted by the end
of the nonth of the due date. During the stated period
extensive trading through sales and purchases took place
wi thout any delivery. Each nmenber could enter into as many
transactions of either kind as he |iked provided that each
transacti on was in mltiple of 50 Bengal i Maunds.
Between March 5 and April 25, 1957 the total transactions
put through totalled 4, 33,600 Bengali Muunds but the actua
delivery on the due date was about 5,500 Bengali Maunds
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only, that is to say, just over 11/4 per cent. The share of
the several operators in these deliveries was insignificant
and the deals were really forward

180

any such nmenber, becones illegal, and the contract itself
becomes void, except in the case of a person who has no
know edge that the transaction is prohibited. W are not
concerned with ss. 16 and 17 and nay omit them from

consi derati on. Then comes s. 18, sub-section (1) whereof
provi des:
"18. Speci al provi si ons respecting
certain kinds of forward contracts. --
(1) Nothing contained in Chapter Il or

Chapter |V shall apply to non-transferable
specific ~delivery contracts for the sale or
pur chase of any goods:
Provi ded t hat no person shal
organise or assist in organising or be a
menber of any association in any area to which
the provisions of section 15 have been nade
appl i cabl e (other t han a recogni sed
associ ati on) which provides facilities. for
the performance of any non-transferabl e
speci fic delivery contracts by any party
thereto ~without having to nmake or to receive
actual delivery to or fromthe other party to
the contract or to or - fromany other party
named in the contract."
This sub-section read with ss. 20 and 21 is at
the foundation of :the charge and as s. 19 is
irrelevant here, we may proceed to read them
at once. W are concerned only with cls. (b)
and (c) of sub-s. (1) of s. 20 and (b) and (c)
of s. 21 and will, therefore. onmit the ' other
cl auses:
" 20. Penalty for contravention of
certain provisions of Chapter IV.--
(1) Any person who---
(a)
(b) organi ses, or assists in organising,
or is a nmenber of, —any association i'n
contravention of the provisions contained in
the proviso to sub-section (1) of section 18;
or
(c) enters into any forward contract or
any option in goods in contravention of any of
the provisions contained in sub-section (1) of
section 15, section 17 or section 19,
shall, on conviction, be punishable 'wth
i mprisonment for a termwhich nay extend to
one 'year, or with fine, or with both.
179
transactions in which there was no intention to take-or give
delivery. The prosecution, therefore, submitted that these
were forward contracts prohibited under the Act and as the
Associ ation was not recognised the offences charged wer e
conmitted. The High Court having acquitted all the accused
the State’ contends now that the acquittal recorded by. the
Hi gh Court is wong and proceeds on a m sapprehensi on of the
provisions of the Act and of the facts on which the charges
rested.

To consider the subm ssions of the parties the relevant
provisions of 'the Act, which has been passed, anbng ot her
things, to regulate forward contracts, will have to be seen
Before we do so we may first glance at some definitions
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| eaving out those attributes of the terns defined in which

we are not interested. "Forward contract" under the Act
neans a contract which is not a ready delivery contract but
a contract for future delivery (s. 2(c) ). A "ready
delivery contract”™ is one in which there is delivery and

payment of price either imediately or within a period which
is not to exceed 11 days even by consent of parties or
ot herwi se (s. 2(1) ). The expressions "transferable
specific delivery contract" and "non-transferable specific
delivery contract" are defined” with reference to the latter
expression which means a specific delivery contract, the
rights or liabilities under which are not transferable (s. 2
(f)) and "specific delivery contract’ neans a forward
delivery contract which provides for actual delivery of
specific qualities or types of goods either inmrediately or
during a period not exceeding 11 days at a price fixed
thereby or to be fixed in the manner thereby agreed and in
which the names of ~both the buyers 'and sellers are
nmentioned (s. 2(m ).

The ef f ect of these definitions is clearly to
di stinguish, firstly, forward contracts fromready delivery
contracts by Ilinmiting the tine in which ready delivery
contracts rmust be conpleted by delivery and payment of
price; secondly, to distinguish between transferable and
non-transferabl e specific delivery contracts; and finally to
di stinguish forward contracts in which there is either no
provision for actual delivery or the parties-are not naned,
from a specific delivery contract.

The Act then proceeds to |lay down in Chapter 1l the
conditions of recognition of ~Associations. Since this
Associ ation was admittedly not recognised it is  unnecessary
to reviewthe provisions of that Chapter. Chapter |V then
nmakes certain provisions regarding forward contracts and
option in goods. Chapter V then provides for penalties. The
rel evant provisions of these tw Chapters need to be

careful ly consi dered. Section 15(1) declares illega
forward contracts in notified goods and on the notification
SO issuing every forward contract in notified goods

ot herwi se than between nmenbers of a recogni sed -association
or through or with
181
"21. Penalty for owning or keeping place
used for entering into forward contracts in
goods. - -- Any person who- -
(b) wthout the perm ssion of the Centra

CGover nrrent , or gani ses, or assi sts in
organi sing, or beconmes a nmember  of, any
associ ati on, ot her t han a recogni sed
associ ati on, for the purpose of . assisting

in, entering into or naking or performng,
whet her wholly or in part, any forward
contracts in contravention of any ‘of the
provisions of this Act, or

(c) nmanages, controls or assists in keeping
any place other than that of a
recogni sed association, which is used for the
pur pose of entering into or maki ng or
perform ng, whether wholly or in part, any
forward contracts in contravention of any of
the provisions of this Act or at which such
forward contracts are recorded or adjusted, or
rights or liabilities arising out of such
forward’ contracts are adjusted, regulated or
enforced in any manner what soever, or
shall, on contravention, be punishable wth
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i mprisonment which may extend to two vyears,

with fine, or with both."
The respondents were charged under ss. 20 (1) (b)., 20 (1)
(c) and 21(a), (b), (c) and (f). As the State does not
press its case under s. 21 (a) and (f) they have been |left
out. Before we analyse the penalty sections it is necessary
to see whether the case fails withins. 18 (1) of the Act.
It is westablished in the case that the Association was
unregi stered. It is also clear that the contracts, although
they appeared to be non-transferable specific delivery
contracts were not intended to be completed by delivery
imediately or within a period of 11 days fromthe date of
the. contract. In fact week after week contracts were
cancell ed by cross-transactions and there was no delivery.
I nstead of paynment of price losses resulting fromthe cross-
transactions were deposited by the operators in loss wth
the Association. Further, on the due date also, there was
no delivery but adjustnent of all contracts of sal es against
all contracts of ~purchase between the sanme parties and
delivery was of the outstanding balance. Even this delivery
was often-avoided by entering into fresh contract at the
182
rate prevailing on the due date, as part of the transactions
in the next period. There is evidence also to establish
this. |In other words, the transactions on paper did seemto
conply wth the regulations but in point of fact they did
not and the Association arranged for ~settlenent of the
entire transactions (barring an-insignificant portion if
at all) wthout delivery.

Turning now to the provisions of sub-s. (1) of the 18th
section it is clear that the provisions of Chapters IIl and
IV would not have applied to the respondents if their
transactions were true non-transferable specific ‘delivery
contracts. They would have been so if the nature ' of the
transaction, not on paper, ‘but- in actuality was such as
the Act contenplates. This is why the proviso to s. 18 has
been added to prohibit certain things. The proviso enacts
that no person shall organise or ‘assist in organising or be
a nenber of an association (except a recogni sed associ ati on)
which provides facilities for the perfornmance  of any
specific delivery contract w thout having to make or to
receive actual delivery. The Legislature contenpl ates that
the first sub-section of s. 18 might be conplied within the
docunent s evidencing the contract but in actuality the
contract mght be differently performed and has, ~ therefore,
provided for ’'the. identical situation which, arises in
this case.

Now the difference between the Mgistrate and. the
Sessions Judge arose on the application of the first / sub-
section of s. 18 with its proviso. The Magistrate felt that
the transactions were not non-transferable < specific
delivery contracts and the matter fell within the proviso.
Having found this, it is not alittle surprising that he did
not apply s. 20(1)(b), which was <clearly attracted. Hs
reasoning on this point is difficult to appreciate. He
seems to think that as the first sub-section of the
eighteenth section dealt wth non-transferable specific
delivery contracts, it had no application here. Therefore,

t he char ge of being menbers of an associ ation in
contravention of the proviso thereto did not survive and
hence no offence under s. 20(1)(b) was disclosed. In this

the Magistrate was clearly in error. Section 18( 1 ) speaks
of true non-transferable specific delivery contracts but the
provi so at the sane time nmakes it illegal for an
unrecogni sed association to so arrange matters that non-
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transferable specific delivery contracts will be worked out
wi thout actual delivery. The Magistrate should have seen
that the conduct of the nenbers of this wunrecognised
associ ation was precisely this and was, t her ef or e,
prohi bited by the proviso and directly punishable under s.
20(1 )(b). An of fence under that clause of s. 20(1) and
al so under el. (c) of that section read with s. 15 was nmade
out. There was no question of considering the matter first
under the main part of the first subsection and 'then to put
the proviso out of the way because the first sub-section did
not apply. The Magistrate, however, con-

183

victed the nenbers wunder s. 21 (b) for organising an
unr ecogni sed associ ati on for the purpose of assisting in or
entering into or maki ng-or performing, whether wholly or in
part, any forward contracts in contravention of t he
provisions of the Act and further under s. 21 (c) for
managi ng, controlling or assisting in keeping a place other
t han that of a recognised association where forward
contracts in contravention of the Act or at which forward
contracts _are recorded or-adjusted or rights or liabilities
ari sing out of such forward contracts are adj ust ed,
regul ated or enforced in any manner what soever.

When the respondents. appealed to the Sessions Judge,
the conviction under s. 21 (b) and (c) was confirmed and the
other <conviction was altered from s. 20(1)(c) to S.
20(1)(b). The Sessions Judge rightly pointed out that the
so-cal l ed non-transferabl e specific delivery contracts were
so arranged that they could be resolved after the period of
el even days and wi thout actual delivery. The Sessions
Judge was of the opinion that the respondents had acted in
breach of the proviso to s. 18 (1 ) and were clearly quilty
of the offence. In a precise and clear judgnent the
Addi ti onal Sessions Judge expl ai ned the pertinent sections
and rightly held the proviso to s. 18(1) and s. 20(1)(b)
appl i cabl e.

The Hi gh Court then in revision held that it /was not
open to the Sessions Judge to alter the conviction from s
20(1)(c) to s. 20( 1 )(b) as the acquittal under the 'l atter
section by the Magistrate was not appeal ed against and in an
appeal froma conviction there could be no change of finding
to convert art acquittal into conviction. —The H gh Court
also held that no offence under s. 21 (b) or (c) was nmade
out . In a fairly long judgnent the H gh Court pointed out
that the decision of this Court in The State of Andhra
Pradesh v. Thadi Narayana(1l) prohibited the alteration of
the finding. The High Court then went further to hold that
there could not be a conviction under s. 20( 1) (c) as. the
Sessions Judge had acquitted the appellants and  there was
again no appeal against that acquittal. The H gh Court also
set aside the conviction under s. 21 (b) and (c). “The High
Court reached its conclusion on the 'basis of the finding of
the Sessions Judge that the contracts entered into were non-
transferable specific delivery contracts and the appellants
were, therefore, not guilty of the offence under s. 20(1)(c)
of the Act. The Hi gh Court then proceeded to reason that as
no part of the Act prohibited performance of non-
transferable specific delivery contracts otherwi se than by
making or receiving actual delivery, the acts of the
appel I ant s were not of fences under the Act. The | earned
Judge while dealing with s. 18 ( 1 ) proviso observed:

(1) [1962] 2 S.C.R 933334.
184
"The performance of a non-transferable
specific delivery contract by a node other
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than giving and taking of actual delivery

would be contrary tolawonly if there is
sone provision of law which prohibits it. But
unfortunately for the prosecuti on, t he
Legi sl ature has not chosen to enact any such
provi si on. The only nearest approximtion |

could find was the proviso to sub-section(l)
of section 18 but that proviso does not
prescribe that a non-transferable specific
delivery contract shall be performed by making
and receiving actual delivery and that the
parties to such a contract shall not perform
it otherwise than 'by making and receiving
actual delivery. Al that it enacts is that
no person shall organise or assi st in
organi sing or be a nenber of any association
in any area to which the provisions of section
15" have been nmade applicable (other than a
recogni sed associ ation) whi ch provi des
facilities for the performance of any non-
transferable specific delivery contract by
any party thereto without having to nmake or
receive actual delivery to or fromthe other
party to the contract or to or fromany other
party named in the contract. Wat this proviso
seeks to achieve is to secure that no
Associ ation ot her than a recogni zed
Associ ati on shall provide facilities for
performance of a  non-transferable specific
delivery contract by the parties thereto
without having to nmke or receive actua
delivery. But it is a long step in the
argument to conclude fromthe proviso that
performance of a non-transferable specific
delivery contract otherw se than by maki ng and
recei ving actual delivery is prohibited. The
| anguage of the proviso cannot bear any such
extended artificial construction........ "
The |earned Judge was clearly in error and nmi-sunder st ood

the connection between the first. sub-section and its
provi so. Distinction is made in the proviso bet ween
recogni sed and unrecogni sed associations. Per sons can

organise and assist in organising or be nenber of an
association which is recognised even if the association
provi des for perfornmance of non-transferable specific
delivery contracts w thout actual delivery.  The prohibition
is against persons arranging for avoidance of delivery
through an unrecognised association and read wth the
penalty sections, it is clear that such. acts are rendered

illegal. If the acts are illegal then non-transferable
specific delivery contracts by nenbers of unrecognised
associ ati ons becomre illegal also. They are forward

contracts and being entered into otherwise than between
menbers of a recogni sed association or through or with —any
such nmenber are rendered illegal by s. 15.
185

Thus there is no doubt whatever in the case that
of fences wunder s. 21(b) and (c) were committed. It is
enough to read these clauses to see that they fit the acts
of nine respondents (accused 1-9) and their position vis-a-
vis the unrecognised association of which they wer e
directors makes themliable to penalty wunder s. 21 ('b)
and (c) but the remaining two respondents (accused 11 and
12) being only nenbers are liable to penalty under s. 21 (b)
only. As regards the other offences under s. 20(1)(b) and
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(c) we are clear that these offences were also committed
But as the Sessions Judge acquitted themunder cl. (c) and
there was no appeal to the H gh Court we say nothi ng about
it. As regards the of fence under s. 20(1)(b) the Magistrate
did not clearly record a finding of acquittal. However, his
reasoning seens to be in favour of holding that the clause
did not cover the case as the contracts were not non-
transferable specific delivery contracts. His finding was
the reverse of the finding of the Sessions Judge. The
guestion thus remai ns whet her the Sessions Judge could alter
the finding in an appeal froma conviction (and the High
Court too if it so chose) when it was a question of choosing
between two clauses of a penalty section depending on
whet her the true nature of the contracts was as held by the
Magi strate. The ruling of this Court cited earlier was
i nvoked to suggest that -such a course was not possible
for the Sessions Judge or the High Court. W do not pause to
consi der ~whether the ruling prohibits such a course and if
it does whether it does not seek to go beyond the words and
i nt endnent of s. 423(1)(b) of ‘the Code of Crimna
Procedure.  This is hardlya case in-which to consider such
an inmportant point. W, therefore, express no opinion upon
it. It is sufficient to express our dissent fromthe Hi gh
Court on the interpretation of the Act and hold the
respondents guilty /of infractions where the ruling does not
stand in the way.

We accordingly set aside the acquittal of the respondent
under cls. (b) and (c) of s. 21 and restore their conviction

under those clauses as confirnmed by the Sessions Judge. We
sentence all the respondents'to a fine of Rs. 25 (or one
week’'s sinple inmprisonment in-default) wunder s. 21(b). No

separate sentence wunder s. 21 (c) is inposed on the
respondents who were original accused Nos. 1-9. The ' appea

shall be allowed to the extent indicated. in this paragraph

Y. P. Appeal allowed in part.
L10Supd : 67- 13
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