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1. Leave granted.

2. First appellant (Corporation) is a statutory corporation constituted and
i ncorporated under the Road Corporation Act, 1951. Respondent herein was

a driver of a bus enpl oyed by the Cbrporation

3. On the charges of alleged conm ssion of msconduct on the part of
the respondent, a disciplinary proceeding was initiated against himon or
about 6.11.1982. The Enquiry O ficer found himguilty of the said charges.
By reason of an order dated 31.5.1985, the disciplinary authority, upon
considering the report of enquiry officer inflicted the punishnent of

di sm ssal fromservices on himw th inmrediate effect. It was furthernore
directed that he shall not be entitled to further wages save and except what
has al ready been paid to himby way of subsistence allowance.

4. An appeal preferred by himwas disni ssed by the Appellate Authority
by an order dated 16.6.1987.

5. Respondent filed a civil suit in the Court Additional Mnsif, Jaipur
which was marked as Civil Suit No.632/88 (290/86). In his witten

statenent, the appellant, inter alia, contended that the Cvil Court had no
jurisdiction to entertain the suit. Sonme of the-issues framed by the G vi
Court were :
"(1) Vet her the order of term nation No.1516
dated 31.5.1985 and the order of the
Appel |l ate Authority dated 16.6.1987 are
illegal and bad in | aw?
XXX XXX XX
(3) Whet her the Court has got no jurisdiction to
entertain and try the suit?"

6. Wil e deternmining issue No.1, the Trial Court, inter alia, held that the
order of term nation dated 31.5.1985 as also the order of the appellate
authority were illegal, bad in | aw and agai nst the principles of natura

justice, opining :

i) The docunents nentioned in the charge-sheet whereupon the

appel l ant relied, had not been supplied to the respondent;

i) He was not pernmitted to cross-exam ne the witnesses exani ned on

behal f of the departnent; and

iii) The enquiry officer acted |ike a prosecutor.

7. On the said findings, the suit was decreed, opining
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“In the result, it is ordered that the suit of the
plaintiff is decreed agai nst the defendant declaring
that the order No. 1516 dated 31.5.1985 passed by

t he defendant and the order of the Appell ant
Authority dated 16.6.1987 is held to be illegal, bad
in |law non est being against principle of natura
justice and, therefore, is set aside. It is also
declared that the plaintiff would be treated to be in
conti nuous service of the defendant w thout any
break and woul d al so be entitled to receive all the
nonetary benefits as he woul d have been entitled

has he been in continuous service."

8. An appeal preferred thereagai nst by the appellant was dism ssed by
the Additional District and Sessions Judge, Jaipur Cty by a judgrment and
order dated 5.5.2000.
The Hi gh Court, by reason of the inmpugned judgnment has dism ssed
the second appeal filed by the appellant, holding that no substantial question
of |aw arose for its consideration
9. M. Thanvi, |earned counsel appearing on behalf of the appellant,
woul d submit that the Cwvil Court, in the facts and circunstances of this
case, had no jurisdiction to entertain the suit.

It was pointed out that as there exists conflict between two three Judge
Bench decisions of 'this Court in Rajasthan State Roadways Transport
Corporation & Anr. v. Krishna Kant & Os. [(1995) 5 SCC 75] and
Raj ast han SRTC & Ors. v. Khadarmal [(2006) 1 -SCC 59], a Division Bench
of this Court in Cvil Appeal No.3428 of 2005 referred the natter to a | arger
Bench.
10. Section 9 of the Code of Civil Procedure provides that all Civil Courts
shal |l have jurisdictionto try all suits of a civil nature excepting suits of
whi ch their cognizance is either expressly or inpliedly barred.

The jurisdiction of the Gvil Court apparently is not expressly barred
by the provisions of Industrial D sputes Act, 1947.
The question which arises for our consideration would be as to
whet her the same is barred by necessary inplication
11. Cvil Court may have a limted jurisdiction/in service matters but it
cannot be said to have no jurisdiction at all to entertain a suit. |t may not be
entitled to sit in appeal over the order passed in the disciplinary proceedings
or on the quantum of punishrment inposed. It may not in a given case direct
reinstatement in service having regard to Section 14(1)(b) of the Specific
Relief Act, 1963 but, it is a trite |aw that where the right is clained by the
plaintiff in terns of common | aw or under a statute other than the one which
created a newright for the first tine and when a forum has al so been created
for enforcing the said right, the Cvil Court shall also have jurisdiction to
entertain a suit where the plaintiff claimbenefit of a fundanental right as
adunbr at ed under Article 14 of the Constitution of India or mandatory
provi sions of statute or statutory rules governing the terms and conditions of
servi ce.
12. Under the industrial law, and in particular the 1947 Act, the
authorities specified therein including the Appropriate Governnents and the
I ndustrial Courts have various functions to perform Ternms and conditions
can be laid down thereunder. Violation of the terms and conditions of
service at the hands of the enployer is also justiciable: Saf eguar ds have
been provided under the Act to see that services of worknen are not unjustly
term nat ed. The 1947 Act provides for a wider definition of "termnation of
service'. Conditions precedent for termnation of service have been
provi ded for thereunder
A deci sion taken by the Disciplinary Authority under the 1951 Act
ordinarily would be a subject matter of suit. The Gvil Court, however, as
noti ced hereinbefore exercises a limted jurisdiction. I f however, the
concerned enployee is a "workman’ within the nmeaning of the provisions of
the 1947 Act, he apart fromthe comon | aw renedi es, nay take recourse to
the remedi es avail able before an industrial court.
VWhen a right accrues under two statutes vis-‘-vis the comon | aw




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 6

right, the concerned enpl oyee will have an option to chose his forum
13. We nust al so notice the distinction between a right which is conferred
upon an enpl oyer under a statute for the first tine and also providing for a
renmedy and the one which is created to determ ne the cases under the
common law right. Only in a case of the former, the Gvil Court’s
jurisdiction my be held to be barred by necessary inplication

The question came up for consideration before a Three Judge Bench

of this Court in The Prem er Autonobiles Ltd. v. Kanl akar Shantaram
Wadke & Ors. [AIR 1975 SC 2238]. The distinction as noticed

her ei nbefore, was noticed therein. The Court extensively quoted from
Wbl ver hanpt on New Wat erwor ks Co. v. Hawkesford [(1859) 6 CB (NS)

336] as under

"There are three classes of cases in which a

liability nmay be established by statute. There is

that class where there is a liability existing at

comon | aw, and which'is only re-enacted by the

statute with a special formof remedy; there, unless

the statute contai ns words necessarily excl uding

the common | aw renedy, the plaintiff has his

el ecti on ‘of proceedi ng either under the statute or at

comon | aw. Then there i s a second class, which

consi sts of those cases in which a statute has

created a liability, but has given no special remnedy

for it; there the party may adopt an action of debt

or other remedy at common |aw to enforce it. The

third class is where the statute creates a liability

not existing at conmon | aw, and gives-also a

particul ar renedy for enforcing it\005.. "Wth

respect to that class it has always been hel d, that

the party nmust adopt the formof renedy given by

the statute."

Havi ng anal ysed the other ratio of decisions, it was sunmed up :

"To sumup, the principles applicable to the
jurisdiction of the Gvil Court inrelation to an

i ndustrial dispute may be stated thus :

(1) If the dispute is not an industrial dispute, nor
does it relate to enforcenent of any other

ri ght under the Act and the renedy lies only

in the civil Court.

(2) If the dispute is an industrial dispute arising
out of a right or liability under the general or
comon | aw and not under the Act, the

jurisdiction of the civil Court is alternative

leaving it to the election of the suitor

concerned to choose his remedy for the

relief which is conpetent to be granted in a
particul ar renedy.

(3) If the industrial dispute relates to the
enforcenent of a right or an obligation

created under the Act, then the only remedy

available to the suitor is to get an

adj udi cati on under the Act.

(4) If the right which is sought to be enforced is
a right created under the Act such as Chapter

VA then the remedy for its enforcenent is

either Section 33C or the raising of an

i ndustrial dispute, as the case nmay be."

14. The said principle, in our opinion, should be applied in a case of this
nature. The Courts ordinarily do not adopt an interpretati on which takes
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away the jurisdiction of the Court.

15. W may in this behalf profitably notice the follow ng excerpts from
the Principles of Statutory Interpretation (11th Edn) by Justice G P. Singh :
"1t is a principle by no neans to be whittled

down’ and has been referred to as a "fundamenta

rule". As a necessary corollary of this rule

provi sions excluding jurisdiction of civil courts

and provisions conferring jurisdiction on

authorities and tribunals other than civil courts are
strictly construed. The existence of jurisdiction in
civil courts to decide questions of civil nature

bei ng the general rule and excl usion being an
exception, the burden of proof to show that
jurisdiction is excluded in any particular case is on
the party raising such a contention. The rule that
the exclusion of jurisdiction of civil court is not to
be readily inferred is based on the theory that civi
courts are courts of general jurisdiction and the
peopl e have a right, unless expressly or inpliedy
debarred toinsist for free access to the courts of
general jurisdiction of the State. I'ndeed, the
principle is not limted to civil courts alone, but
applies to all courts-of general jurisdiction
including crimnal courts. The rule as stated above
relating to strict construction of provisiaons
excluding jurisdiction of courts of genera
jurisdiction was recently expressly approved by the
Suprene Court."

16. In Krishna Kant (supra), this Court opined that where a dispute
i nvol ves recognition of servant and enforcenent of rights and obligations
created under the Industrial Disputes Act and/or its sister enactnments such as
I ndustrial Enployees (Standing Orders) Act, the Cvil Court will have no
jurisdiction.

Prem er Autonobiles (supra) was explained, stating

"25. It is the Principle No. 2, and particularly the

qual i fying statenents in para 24, that has given

rise to good anount of controversy. According to

Principle No. 2, if the dispute is an industria

di spute arising out of a right or liability under the

general or comon | aw and not under the

I ndustrial Disputes Act, the jurisdiction of the civi

court is alternative and it is left to the person

concerned either to approach the civil court or to

have recourse to the nmachi nery provi ded by

I ndustrial Disputes Act. But Principle No. 2 does

not stand alone; it is qualified by para 24. Now

what does para 24 say? It says (i) in view of the

definition of "industrial dispute" in the Industria

Di sputes Act, there will hardly be an industria

di spute arising exclusively out of a right or liability

under the general or common | aw. Mst of the

i ndustrial disputes will be disputes arising out of a

right or liability under the Act. (ii) Dismssal of an

unsponsored workman is an individual dispute and

not an industrial dispute (unless of course, it is

espoused by the union of workmen or a body of

wor kimen) but Section 2-A has nade it an

i ndustrial dispute. Because of this "civil courts wll

have hardly an occasion to deal with the type of

cases falling under Principle No. 2". By and |arge,

i ndustrial disputes are bound to be covered by

Principle No. 3. (Principle No. 3 says that where

the dispute relates to the enforcenent of a right or
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obligation created by the Act, the only renedy
available is to get an adjudication under the Act.)"

However, in that case, this Court declined to set aside the decree
whi ch was the subject matter of the appeals.
17. We are not concerned with such a situation here as the same is not
being clained by the plaintiff on the basis of right arising either under the
I ndustrial Disputes Act, 1947 or |ndustrial Enployees (Standing O ders)
Act, 1946.
We nmay al so notice that in Rajasthan State Road Transport
Corporation & Ors. v. Zakir Hussain [(2005) 7 SCC 447], whereupon the
| earned counsel also replied on, this Court noticed Krishna Kant (Supra), but
i n paragraph 32 of the judgnent having regard to object of the Industria
Di sputes Act held that the term nation of the workman concerned was a
sinmpliciter one and did not contain any stigma and, thus, the | aw does not
requi re hol ding of any enquiry before term nating the services of the
enpl oyee bei ng not on the ground of any m sconduct.
It was held that the Cvil Court has no jurisdiction as the Managenent
was fully entitled to termnate the services of the probationary officer during
the period of probation, if his services were not found to be satisfactory.
18. However, this Court in State of U P. v. Shatrughan Lal & Anr. [AIR
1998 SC 3038], opined that where copies of the statenent of the w tnesses
were not supplied to the delinquent enpl oyee, the sane would constitute
viol ation of the principles of natural justice, stating :
"It has al so been found that during the course of
the prelimnary enquiry, a nunber of w tnesses
wer e exam ned agai nst the respondent in his
absence, and rightly so, as the delinquents are not
associated in the prelimnary enquiry, and
thereafter the charge-sheet was drawn up. The
copi es of those statenents, though asked for by the
respondent, were not supplied to him Since there
was a failure on the part of the appellant in this
regard too, the Tribunal was justified in comng to
the conclusion that the principles of natural justice
were violated and the respondent was not afforded
an effective opportunity of hearing, particularly as
the appellant failed to establish that non-supply of
the copies of statenents recorded during
prelimnary enquiry had not caused any prejudice
to the respondent in defending hinsel f."

19. In Khadarmal (supra), it was held that the Cvil Court had no
jurisdiction and the decrees which were passed have no force of law.
Apparently, this Court in CA No.3428 of 2005 (supra) found an apparent
conflict in the said decision vis-‘-vis Krishna Kant (supra) and Khadar nal
(supra).

I n Khadarmal (supra) al so, however, this Court directed that if any
back wages had been paid, the same shall not be recovered.
20. The decisions referred to hereinbefore clearly brings about a
di stinction which cannot be lost sight of. |If a right is clained under the
Industrial Disputes Act or the sister |aws, the jurisdiction of the Gvil Court
woul d be barred, but if no such right is clained, civil court will have
jurisdiction.
21. Appellant is a "State’ within the neaning of Article 12 of the
Constitution of India. It is created under a statute. As a State, it is bound to
conply with the requirenents of Article 14 of the Constitution of India as
al so other provisions of Part Il of the Constitution. It is also bound to
conply with the mandatory provisions of the statute or the regul ations
franed by it.
22. It is also bound to follow the principles of natural justice. 1In the
event, it is found that the action on the part of a State is violative of the
Constitutional Provisions or the nandatory requirenments of a statute or
statutory rules, the Cvil Court would have the jurisdiction to direct
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reinstatement with full back wages.

23. In Praga Tools Corporation v. C.V. Imanual & Os. [AIR 1969 SC
1306], it was held

"Therefore, the condition precedent for the issue of
mandanus is that there is in one claimng it a lega
right to the performance of a | egal duty by one

agai nst whomit is sought. An order of mandanus

is, in form a comand directed to a person
corporation or an inferior tribunal requiring himor
themto do a particular thing therein specified

whi ch appertains to his or their office and is in the
nature of a public duty. It is, however, not
necessary that the person or the authority on whom
the statutory duty is inmposed need be a public
official or an official body. A nmandanus can

i ssue, for instance, to an-official of a society to
conpel himto carry out the terms of the statute
under or by which the society is constituted or
governed and al so to conpani es or corporations to
carry out duties placed on them by the statutes

aut hori zing their undertakings. ~ A mandanus

woul d al so Iie against a conmpany constituted by a
statute for the purposes of fulfilling public
responsibilities.”

24. For the reasons aforenentioned, we do not find any nmerit in this
appeal. It is disnissed accordingly.  As the respondent has not appeared,
there shall be no orders as to costs.




