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PETI TI ONER
PURANLAL LAKHANPAL

Vs.

RESPONDENT:
UNION OF | NDI A

DATE OF JUDGVENT:
24/ 05/ 1957

BENCH

ACT:
Preventi ve Detention-Order continuing such detention beyond
three nonths-Validity-Opinion of Advisory Board, if a pre-
requisite -'Such detention’, neaning of-Constitution of
India, Art. 22(4)(a) -Preventive Detention Act, 1950 (Act 1V
of. _1950) as anended by the anending Act of 1951 (No. IV of
1951), s. 11(I).

HEADNOTE:

The appellant’ was arrested under s.. 3 O the Preventive
Detention Act, 1950 (IV O 1950) as amended by the amending
Act OF 1951.. 'The grounds of hi's detention were conmuni cated
to him as ‘required by s. 7 O the Act and his case was
thereafter put up before the Advisory Board constituted
under s. 8 of the Act.~ The Board reported that there was
sufficient reason for his detention and thereupon the Cen-
tral Governnment acting under s.11 (1) of the Act confirnmed
the order of detention and directed that such detention
shoul d continue for a period of twelve nonths fromthe date
of detention. The appellant challenged the validity of this
order by an application to/the Punjab H gh Court under Art.
226 of the Constitution for a wit of habeas corpus and
contended that sub-s. (1) of s. 11 of the Act was constitu-
tionally invalid as it contravened the provision of Art.
22(4)(a) of the Constitution. The H gh Court found  agai nst
hi m The sane point was canvassed in appeal to this Court
and it was contended that the expression ’'such detention
occurring in sub-cl. (a) of cl. (4) of Art. 22 referred to
detention for a period | onger than three nonths nentioned-in
cl. (4 O the Article and s. 11(1) of the Act, in so far as
it permtted detention for nmore than three nonths wthout 'a
specific report from the Advisory Board that there was
sufficient cause for detention for nore than three nonths,
was ultra vires. |t was contended on behal f of 'the Union of
India that the expression ,such detention’ referred to
"preventive detention’ occurring in the first line of cl
(4) of Art. 22 and what an Advisory Board contenplated by
sub-cl. (a) of that clause was intended to do was only to
give its opinion as to whether there was sufficient cause
for the detention itself and not as to the period of deten-
tion.

Held (per Bhagwati, jafer Imam S. K Das and J. L. Kapur

Jj . Sarkar J. dissenting). The contention advanced on
behal f of the respondent was correct and the appeal nust
fail. The expression 'such detention’ in Art. 22(4)(a) of

the Constitution refers to preventive detention and not to
any period for which such detention should continue and s.
11(1) of the Preventive Detention Act does not contravene
the provision of Art. 22(4)(a) of the Constitution,
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461
The true scope and effect of cl. (4) of Art. 22 nust be
judged in the light of the entire schene envisaged by Art.
22 and so understood, it becones clear that the Constitution
could not have intended that while the deternmination of the
necessity of preventive detention should be left to the
Executive, the determ nation of the period for which such
detention should continue should be left to the Advisory
Board. In the very nature of things any decision as to the
period of such detention can be taken only by the detaining
aut hority upon which has been placed the responsibility for
the detention. The reference to the Advisory Board is
i ntended to be a safeguard against any possible msuse of
its power by the Executive and affords a machinery for the
review of its decision on the basis of the representation
made by the detenu, the grounds of detention or the report
of any Oficer who may have passed the order. It is not a
I'imtation on the Executive's discretion as to the discharge
of /itsduties connected with preventive detention
A K. CGopal an v. The State of Mdyas, (1950) S.C. R 88,
referred to.
An exam nation of the schene of the Act shows that its
provisions arein conformty with the rel evant provisions of
the Constitution.” While the Act authorises detention for
nore than three nmonths, it does provide for a reference of
the order of detention to the Advisory Board and it is only
after the Advisory Board has nade its report that the Gov-
ernnent can fix the period of detention under s. 11(1) of
the Act.
Makhan Si ngh Tarsi kka v. State of Punjab, (1952) S.C.R 368
and Dattatreya Mreshway Pangaykar v. State of Bonbay,
(1952) S.C. R 612, referred to.
Held further, that where the appropriate authority refuses
to disclose any facts or particulars as to dates, persons
and place, on the ground that such disclosure would be
against public interest, under cl. (6) of  Art. 22, the
person in detention cannot be heard to say, ‘apart from the
guestion of mala fides, that the grounds did not disclose
the necessary facts or particulars or that in the absence of
such facts or particulars he was not in a position to rmake
an effective representation. In the present case the
grounds gave hima sufficient opportunity to make an effec-
tive representation.
Law ence Joachim Joseph D Souza v. The State of Bonbay,
(1956) S.C.R 382 and State of Bonmbay v. Atma - Ram Sridhay
Vai dya, (1951) S.C.R 167, relied on.
The test of the nala fides of the Executive in passing an
order of preventive detention is whether the Executive in
maki ng such order was actuated by any ulterior purposes
ot her than those nmentioned In the order of detention
462
Per Sarkar, J.-The expression 'such detention in Art.
22(4)(a) of the Constitution neans detention for a period
| onger than three nonths and cannot nean detention_  sinplic-
iter. The object of Art. 22(4) is to inpose a limtation on
the power which the Parlianent and the State Legislatures
have, under Art. 246 of the Constitution, to enact laws for
preventive detention by making such detention, where it is
to be extended beyond three nonths, dependent on the opinion
of an Advi sory Board.
There is nothing in the | anguage of Art. 22(4) to show that
the safeguard the Constitution intended to provide by the
opi ni on of the Advisory Board is available in other cases of
detenti on.
A K. Copalan v. The State of Madras, (1950) S.C. R  88.
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referred to.

It cannot be said that since the Act provides for the ob-
taining of the opinion of the Advisory Board as to the
sufficiency of the cause for detention, that opinion, in
view of Art. 22(4)(a), necessarily is as to the sufficiency
of the <cause for detention for nore than three nonths.
Where the statute does not contain the provision that the
Advi sory Board nust report that inits opinion there is a
sufficient cause for detention for nore than three nonths,
as required by Art. 22(4)(a) of the Constitution, the |acuna
cannot be deened to be cured by inplication. A statute
whi ch authorises detention for a period |longer than three
nonths wi thout making a provision that the opinion of the
Advi sory Board nust be obtained that there is sufficient
cause for detention for a period | onger than three nonths is
to that extent invalid.

Makhan Singh Tarsikka v..The State of Punjab, (1952) S.C.R
368 and Dattalreya Mreshwar Pangarkay v.The State of Bom
bay, (1952) S.C.R 612, considered.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: " Crimnal Appeal No. 96 of
1957.

Appeal by special |eave fromthe judgnents and orders dated
Sept enber 24, 1956, of the Circuit Bench of the Punjab High
Court at Del hi and dated Septenber 26, 1956, of the Punjab
H gh Court at Chandigarh in Crimnal Wit No. 128-D of 1956.
Appel | ant in person

C. K Dapht ary, Solicitor-Ceneral of India, and R H
Dhebar, for the respondent.
1957. May 24. BY THE COURT.-We di sm ss the appeal by a

majority of 4 to 1 (A K Sarkar-J. dissenting) for reasons
to be recorded |l ater.

463

1957. Septenber 17. The Judgnent of Bhagwati, Jafer | nmam
S. K Das and J. L. Kapur JJ. was delivered'by S. K Das J.
Sarkar J. delivered a separate judgnent.

S. K. DAS J.-This is an appeal by special 1eave, and the
appellant is Puran Lal Lakhanpal.’6n July 21, 1956, the
CGovernment of India in the Mnistry of Ronme Affairs passed
an order of preventive detention against the “appellant in
which it was stated, inter alia, that with a view to pre-
venting the appellant fromacting in-a manner prejudicial to
the security of India and the relations of India with /for-
eign powers, it was necessary to make an order against the
appel | ant . The order then concluded-" Now, therefore, in
exercise of the powers vested in the Central Governnment by
cl. (a) (i) of sub-s. (1) of s. 3 of the Preventive Deten-
tion Act, 1950 (Act No. IV of 1950), as anended, the Centra
CGovernment hereby orders that the said Shri Puran Lal @ Lak-
hanpal , son of Shri Diwan Chand Sharnma, be detained."

The appel |l ant was arrested and taken in custody on the sane
date On July 24, 1956, the grounds of detention were conmmu-
nicated to the appellant under s. 7 of the Preventive Deten-
tion Act, No. IV of 1950, hereinafter referred to as the
Act. The case of the appellant was then sent to an Advisory
Board constituted under s. 8 of the Act, and the Advisory
Board having reported that there was, in its opinion, suffi-
cient Gause for detention of the appellant, the Centra
CGovernment confirmed the order of detention on August 20,
1956, and stated further that the appellant ",shall continue
in detention for a period of twelve nonths fromthe date of
his detention". This order was passed under sub-s. (1) of
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s. 11 of the Act.

Before that date, however, the appellant noved the Punjab
Hi gh Court as also this Court challenging the legality of
his detention and asked for the :issue of a wit in the
nature of a wit of habeas corpus. The petition to this
Court was dism ssed and as nothing turns upon that petition

no further reference need be

464

nmade to it. In the petition to the Punjab Hi gh Court wunder
Art. 226 of the Constitution, the appellant was pernmitted to
urge an additional ground to the effect that sub-s. (1) of
s. 11 of the Act was unconstitutional inasmuch as it offend-
ed against Art. 22(4)(a) of the Constitution. This consti-
tutional point was referred to and decided by a Division
Bench of the Punjab Hi gh Court by an order dated Septenber
24, 1956. The High Court held that sub-s. (1) of s. 11 of
the Act was neither repugnant to nor inconsistent with the
provisions of ~ Art. 22(4) of the Constitution. A single
Judge of the High Court then dealt with the petition of the
appellant ~on nerits  and dismssed it by an order dated
Septenber 26, 1956. The appellant then noved the Punjab
Hi gh Court unsuccessfully for |eave to appeal to this Court.
He then noved this Court, and obtained special |eave to
appeal fromthe aforesaid orders of the Punjab Hi gh Court
dat ed Septenber 24, and Septenber 26, 1956, respectively.

We heard the appellant, who argued his case ill person, on
May 22, 23 and 24, 1957. At the conclusion of the arguments
on the last day of the termbefore the comencenent of the
vacation, we intimated to the appellant the majority deci-
sion of the Court that his appeal was di smssed, but stated

that reasons for the decision wuld be given later. These
reasons we now propose to give in the paragraphs that fol-
| ow.

The first and forenost point which the appellant has urged
in support of his appeal is the constitutional point, that
is, the wvalidity of sub-s. (1) of s. 11 of the Act. The
argunent of the appellant i's that sub-s. (1) of s. 11 of the
Act does not conformto the constitutional mandate given by
sub- cl. (a) of cl. (4) of Art. 22 of the /Constitution.
Therefore, our primary duty is " to lay the Article of the
Constitution which is invoked beside the statute which ‘is
chal |l enged and to deci de whether the latter squares wi th the
former ". Article 22 of the Constitution, in so far as it is
rel evant for our purposes, is in these terns:

(3) Nothing in clauses (1) and (2) shall apply-
(a) to any person who for the tine being is an eneny alien

;or
(b) to any person who is arrested or detained under any

| aw provi ding for preventive detention

(4) No law providing for preventive detention shall —autho-

rise the detention of a person for a |longer period than
t hree nmont hs unl ess-

(a) an Advisory Board consisting of persons who are, or
have been, or are qualified to be appointed as, Judges of a
Hi gh Court has reported before the expiration of the said
period of three nonths that there is inits opinion suffi-
cient cause for such detention

Provided that nothing in this sub-clause shall authorise the
detention of any person beyond the nmaxi mum period prescribed
by any | aw made by Parliament under sub-cl ause (b) of clause
(7); or
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(b) such person is detained in accordance with the provi-
sions of any |aw nmade by Parlianent under sub-clauses (a)
and (b) of clause (7).
(5) Wen any person is detained in pursuance of an order
made under any | aw providing for preventive detention, the
authority making the order shall, as soon as may be, conmu-
nicate to such person the grounds on which the order has
been nmde and shall afford himthe earliest opportunity of
nmaki ng a representati on agai nst the order
(6) Nothing in clause (5) shall require the authority
maki ng any such order as is referred to in that clause to
di scl ose facts which such authority considers to be against
the public interest to disclose.
(7) Parliament may by | aw prescribe-
(a) the circunmstances under which, and the class or classes
of cases in which, a person nay be detained for a period
| onger than-three nonths under any |aw providing for preven-
tive detention w thout obtaining the opinion of an Advisory
Board in accordance with the provisions of sub-clause (a) of
cllause (4);
(b) _the nmaxi mum period for which any person may in any
class or classes of cases be detained under any |law provid-
ing for preventive detention; and
466
(c) the procedure to be followed by an Advisory Board in an
i nqui ry under 'sub-cl ause (a) of clause (4)."
Section 11 of the Act, which is challenged as unconstitu-
tional states:
" 11. (1) In any case where the Advi sory Board has reported
that there is in.its opinion sufficient cause for the deten-
tion of a person, the appropriate Governnent nay confirmthe
detention order and continue the detention of the person
concerned for such period as it thinks fit.
(2) In any case where the Advisory Board has reported that
there is in its opinion no sufficient cause for the deten-
tion of the person concerned, the appropriate Governnent
shal | revoke the detentioniorder and cause the person to be
rel eased forthwith."
Now, the point taken by the appellant is this. According to
him the expression such detention’ occurring in sub-cl. (a)
of cl. (4) of Art. 22 refers not nerely to the ~origina
order of preventive detention but to the detention of “a
person for a period |longer than three nonths; therefore, the
Advi sory Board when it makes . its report is required under
the Sub-clause to record its opinion that there is suffi-
cient cause not nerely for the original order of detention
but also for detention of that person fora period |onger
then three nonths. It is contended that such an opinion was
not recorded by the Advisory Board in the present case, and
Sub-s. (2) of s. 10 of the Act nmerely required the report of
the Advisory Board to specify its opinion as to whether or
not there was sufficient cause for the detention of the
appel lant. The appellant’s contention is that sub-s. (1) of
s. 11 of the Act, in so far as it permits the appropriate
Government to continue the detention of the person concerned
beyond a period of three nonths without a specific report
from the Advisory Board that there is sufficient cause for
his detention for nore than three nonths, is wultra vires;
because it does not conformto sub-cl. (a) of cl. (4) of
Art. 22, nor does it give effect to the true neaning of the
expression ’'such detention’ occurring in the ;aid sub-
cl ause.

467
On behalf of the respondent, the argunent is that the ex-
pression ’'such detention’ occurring in sub-cl. (a,) of cl
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(4) of Art. 22 refers back to 'preventive detention’ occur-
ring inthe first line of el. (4), and under the said sub-
clause the Advisory Board is to give its opinion as to
whether there is sufficient cause for the detention of the
person concerned; there is no duty cast on the Advisory
Board to determne the period of detention, and the failure
of the Advisory Board to state inits report that there is
sufficient cause for the detention of the person concerned
for nmore than three nmonths is no violation of the constitu-
tional mandate contained in the said sub-clause.

We have to determine the correctness or otherw se of these
rival contentions. No decision directly deciding the point
at issue has been brought to our notice. There are, howev-
er, certain observations nade in AL K Gopalan v. The State
of Madras (1), with regard to the neaning and effect of sub-
cl. (a) of cl. (4) of Art. 22, to which a reference must now
be made. At page 117 of-the report, Kania C. J. said:

" Article 22(4) opens with a double negative. Put in a
positive form it will nean that a | aw which provides for
preventive detention for a period |onger than three nonths
shall —contain a provision establishing an advisory board,
(consisting of persons-with the qualifications nmentioned in
sub-cl ause (a)), and which has to report before the expira-
tion of three months if in its opinion there was sufficient
cause for such detention. This clause if it stood by itself
and without /the renaining provisions of Article 22, wll
apply both to the Parlianment and the State Legislatures.
The proviso to this clause further enjoins that even though
the advisory board may be of the opinion that there was
sufficient cause for such-detention, i.e., detention beyond
the period of three nonths, still the detention is not to be
permtted beyond the maxi num period, if any, prescribed by
Parliament under Article 22(7)(b). ~Again the whole of this
sub-clause is made inoperative by Art. 22(4)(b) in respect
of an Act of preventive detention passed by Parlianent under
cl auses (7)(a) and

(b) Inasnmuch as the inpugned Act is an Act of the

(1) [1950] S.C.R 88, 117.

60

468

Parliament purported to be so made, clause 22(4)  has no
operation and may for the present discussion be kept aside."
H s Lordship was considering the Act of 1950 previous to the
anmendnents subsequently nade therein from 1951 onward, and
the observations appear to establish the following three
points: first, clause (4) of Art. 22, put in affirmative
form has reference to a | aw which provides for preventive
detention and authorises detention for a period |onger than
three nonths; second, the expression 'such detention has
again reference to such a |l aw providing for detention beyond
a period of three nonths; and lastly, el. (4) of Art. 22 had
no application to the Act of 1950 as it then stood. We
shal | presently show that the first and the second points do
not really support the appellant’s contention, and the |ast
had particular reference to ss. 9 and 12 of the Act of 1950,
as it then stood. The appellant has, however, pointed out
that wunder the Act as it now stands, every order of deten-
tion has to be placed before the Advisory Board (a. 9 of the
Act) and the Advisory Board has to report about every order
of detention (s. 10 of the Act). Though under s. Il A of
the Act the maxi mumperiod for which any person may be
detained in pursuance of a detention order which has been
confirmed wunder s. 11, is twelve nonths fromthe date of
detention, the Act now contains no provisions as to the
ci rcunst ances under which, or the class or classes of cases
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in which, a person may be detained for a period |longer than
three nonths without obtaining the opinion of the Advisory
Board; therefore, the argunent of the appellant is that the
last point nade by the observations of Kania C.J. is no
longer valid in view of the amendnents made in the Act of
1950. We have proceeded in this case on the footing that
sub-cl. (a) of el. (4) of Art. 22 applies to the Act as it
stands after the anendnents, and even on that footing there
is, in our opinion, no inconsistency between that sub-clause
and the inpugned provisions of the Act, as we shall present-
Iy expl ain.
In his dissentient judgment in CGopalan’s case (supra), Faz
Ali J., nmade the follow ng observations wth

469
regard to cl. (4) of Art. 22. Said his Lordship at pages
170 and 171 of the report
" In connection with the first point, the question arises as
to the exact neaning of the words | such detention’ occur-
ring in the end of clause (4)(a). Two alternative interpre-
tations were put forward: (1) 'such detention’ neans preven-
tive detention; (2) 'such detention’ neans detention for a
period I|onger than three nonths. |If the first interpreta-
tion is correct, then the function of the advisory board
would be togo into the merits of the case of each person
and sinmply report whether there was sufficient cause for his
det enti on. According to the other interpretation, the
function of the advisory board will be to report to the
CGovernment whet her there is sufficient cause for the person
bei ng detained for nmore than three nmonths. On the whole, |
aminclined to agree with-the second interpretation. Prima
facie, it is a serious matter to detain a person for a |ong
period ( nore than three nonths) w thout any enquiry or
trial. But article 22(4) (a) provides that such detention
may be ordered on the report of the advisory board. Si nce
the report nust be directly connected with the object for
which it is required, the safeguard provided by the article,
viz., calling for a report fromthe advisory board, |oses
its value, if the advisory board is not to apply its nmind to
the wvital question before the CGovernnent,” namely, whether
prol onged detention (detention for nore than three nonths)
is justified or not. Under article 22 (4) (a), the advisory
board has to submt its report before the expiry of ~three
nonths and may therefore do so on the eighty-ninth day. It
woul d be sonewhat farcical to provide, that after a man has
been detai ned for eighty-nine days, an advisory board is to
say whether his initial detention was justified. On/ the
other hand’. the determ nation of the ~question whether
prol onged detention (detention for -nore than three nonths)
is justified nmust necessarily involve the determnation of
the question whether the detention was justified at all, and
such an interpretation only can give real meaning and effec-
tiveness to the provision. The provision ‘being in the
nature of a
470
protection or safeguard, | nust naturally |lean towards the
interpretation which is favourable to the subject and which
is also in accord with the object in view" These observa-
tions, it is urged, support the appellant’s contention
Patanjali Sastri J. (as he then was) took a view different
fromthat of Fazl Ali J. in Copalan’s case (supra), and made
the following observations at pages 209 and 210 of the
report:
" 1t was argued that the words | sufficient cause for such
detention’ in sub-clause (a) of clause (4) had reference to
the detention beyond three nonths nmentioned in clause (4)
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and that this view was supported by the |anguage of sub-
clause (a) of clause (7) whereby Parliament is authorised to
prescribe the circunstances under which and the class or
classes of cases in which a person may be detained for a
period |onger than three nonths wi thout the opinion of an
advi sory board. In other words, |earned counsel submtted,
the conbined effect of clauses (4) and (7) was that no
person could be detained for a period over three nonths
wi thout obtaining the opinion of an advisory board that
there was sufficient cause for detention for the |onger
peri od, except in cases where Parlianent passed a | aw aut ho-
ri sing detention for such period even w thout the opinion of
an advisory board.. Thus, these two clauses were concerned
solely with the duration of the preventive detention, and so
was the advisory board which those clauses provided for that
purpose. | amunable to accept this view | aminclined to
think that ~ the words 'such detention” in sub-clause (a)
refer back to the preventive detention nmentioned in clause
(4) and not to detention for a longer period than three
nont hs. An advi sory board, conposed as it has to be of
Judges —or |awers, would hardly be in a position to judge
how long a person under preventive detention, say, for
reasons connected with defence, should be detained. That
must be a matter for the executive authorities, the Depart-
nment of Defence, to determine, as they alone are responsible
for the defence of the country and have the necessary data
for taking a decision on the point. Al that an

471

advi sory board can reasonably be asked to do, as a safeguard
against the misuse of the power, isto judge whether the
detention is justifiedand not arbitrary or nmala fide. The
fact that the advisory board is required to nmake its report
before the expiry of three nonths and so could submit it
only a day or - two earlier cannot legitimately lead to an
i nference that the board was solely concerned with the issue
whet her or not the detention should continue beyond that
period. Before any such tribunal could send 'in its report a
reasonable tinme nust elapse, as the grounds / have ~to be
conmuni cated to the person detained, hehas 'to nake his
representation to the detaining authority which has got  to
be placed before the board through the appropriate  depart-
mental channel. Each of these steps may, in the course of
official routine, take sonetine, and three nonths’~ period
m ght well have been thought a reasonable period- to allow
bef ore the board could be required to submt its report."
These observations are undoubtedly against the contention of
the appel | ant.

It is necessary to consider the whole scheme of Art. 22 in
order to appreciate the true scope. and effect of cl. (4).
Article 22 provides for protection agai nst arrest and deten-
tion in certain cases. Causes (1) and (2) refer to arrest
and detention in certain circunstances and @ provide for
certain safeguards. Clause (3) then states, ‘inter  alia,
that nothing in cls. (1) and (2) shall apply to any person
who is arrested or detained under any |aw providing for "
preventive detention"; in other words, a lawrelating to "
preventive detention" is put in a special category and is
dealt with in clauses (4) to (7). The power to legislate
| aws of preventive detention is given to Parlianent and the
State Legislatures by the Constitution. This power, howev-
er, is not absolute, but is controlled by the provisions of
cls. (4), (5, (6) and (7) of Art. 22. The maxi mum period
of detention is not prescribed by the Constitution, but
Parliament may by |aw prescribe such a period. The Consti-
tution contenpl ates that any | aw which authorises detention
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for nore than three nonths should be subject to certain
saf eguar ds,

472

as provided incl. (4) of Art. 22 which directs that the
case of a detained person under any |aw authorising deten-
tion for nore than three nmonths nust be the subject of a
report by an Advisory Board. The Advisory Board is to
report whether there is sufficient cause for such detention

If the Advisory Board reports that the detention is justi-
fied, then only the detaining authority determ nes the
period of detention. On the other hand, if the Advisory
Board reports that the detentionis not justified, the
detained person 'nust be released. ause (4) of Art. 22
does not state that the Advisory Board has to determne
whet her the person detai ned should be detained for nore than
three nonths. What it has to determine is whether the
detention is at all justified. The setting up of an Advi so-
ry Board to determ ne whether such detention is justified is
considered as a sufficient safeguard against arbitrary
detention under any | aw of preventive detention which autho-
rises detention for nore than three nonths. The nmatter
before the Advisory Board is the subject of detention of the
person concerned and not for how | ong he shoul d be detai ned.
Clause (7) ~of Art. 22 is an exception to cl. (4) of that
Article. I't authorises Parlianment alone to pass a |aw of
preventive detention authorising detention of a person for
nore than three nmonths wi thout obtaining the opinion of an
Advi sory Board so |l ong as the circunstances under which and
the <class or  classes of cases in which a person may be
detained for a longer period than for three nonths are set
out in the enacted law.~ The Constitution evidently does not
contenplate detention of the person for a period of three
nonths or |less as sufficiently serious to have the safeguard
of a report by an Advisory Board to the effect that there is
sufficient cause for detention. Under the Constitution an
Advi sory Board is to be set up for all cases of detention
under a law authorising detention for nmpre than three
nont hs. Wen the -case of a detained person is ~placed
bef ore the Advi sory Board under such |aw it nust be assuned
that the Advisory Board knows that if it reports that the
detention is justified, the detenu may be detained for nore
than three

473

nonths and up to the nmaxi mum period provided by the |aw

The expression " such detention" in Art. 22 (4) (a) refers
to preventive detention and not to howlong the person is to
be det ai ned.

Moreover, it is clear that clause (4) |lays down _ prohibition
agai nst any |aw providing for detention for nore than three
nonths wi thout a provision foran Advisory Board, and cl.’
(5) provides for furnishing the grounds of - detention and
affording an opportunity of making a representati on against
the order of detention. But these safeguards are subject to
cls. (6) and (7). Under the former, facts, the disclosure
of which the detaining authority considers against the
public interest, are not required to be furnished. Under
the latter, Parlianent may prescribe the circunstances under
and the class or classes of cases in which a person may be
detained for a period |longer than three nonths without
obtaining the opinion of an Advisory Board. The Constitu-
tion has therefore in one case given discretion to the
Executive not to furnish facts in certain circunstances and
in the other case left it to Parlianent to prescribe cases
or classes of cases in which reference to the Board need not
be made. Therefore, both the furnishing of grounds and the
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report of the Board are, in a sense, limted safeguards.
Considering the «circunstance that the detention is of a
preventive nature, the Executive has necessarily to consider
whet her a person should be detained and the period for which
he shoul d be detained. It could not have been the intention
to give the power of determ ning the necessity of detention
of a particular person to the Executive, and | eave to anoth-
er authority-the Board in this case-to say whether the
detention should be for three nmonths or nore. In the very
nature of things the decision as to the period of detention
must be of the detaining authority, because it is the au-
thority wupon which responsibility for detention has been
pl aced. The reference to the Board is only a safeguard
agai nst Executive vagaries and hi gh-handed action and is a
machi nery devi sed by the Constitution to review the decision
of the Executive
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on the basis of a representation made by the detenu, the
grounds of detention, and where the order is by an officer

the “report of such officer. It is not alimtation on the
Executive's discretion as to the discharge of its duties
connected with preventive detention.; it is a safeguard

agai nst m suse of power.

VWhat then is the schene of the Act under our consideration ?
An order of 'detention is nade under s. 3 of the Act. |If the
order is made by any officer under sub-s. (2) of s. 3, a
report has to be submitted to the State Governnment to which
the officer \is subordinate and the order does not remain in
force for nore than twelve days unless in the neantime it
has been approved by the State CGovernment. Under s. 7 of
the Act, the grounds of detention have to be comrunicated to
the detenu, as soon as nay be but not later than five days
from the date of detention. Section 8 relates to the con-
stitution of an Advisory Board. ~Under s. 9 in every case
where a detention order has been made under the Act, the
appropriate Governnent shall, within thirty days from the
date of detention under the order, place before the Advisory
Board the grounds on which the order has been nade and the
representation, if any, nade by the detenu. Sectioon 10
prescri bes the procedure of the Advisory Board and | ays down
that the Advisory Board nust subnit its report to the appro-
priate Government within ten weeks fromthe date of deten-
tion. Sub-s. (2) of s. 10 states that the report ~of the
Advi sory Board shall specify in a separate part thereof the
opi ni on of the Advisory Board as to whether or not there -is
sufficient cause for the detention of the person concerned.

Then comes s. | | which we have already quoted in extensor
The schene of the Act has been explained in several |deci-
sions of this Court. |In Makhan Singh Tarsikka v. State of

Punjab (1), it was stated that whatever m ght be the posi-
tion wunder the Preventive Detention Act of <1950, before it
was amended in 1951, under the Act as anmended in 1951, the
Governnment mnust determine what the period of detention
shoul d be only after the Advisory Board to which the case
(1)) [1932] s.C.R 368, 370.
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is referred reports that the detention is justified. Patan-
jali Sastri C. J. observed:
"1t is, therefore, plain that it is only after the Advisory
Board, to which the case has been referred, reports that the
detention is justified, the Governnent shoul d determ ne what
the period of detention should be and not before. The
fixing of the period of detention in the initial order
itself in the present case was, therefore, contrary to the
schene of the Act and cannot be supported.”
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In Dattatreya Mreshwar Pangarkar v. State of Bonbay(1)
Mukherjea J. (as he then was) said:

“ It is now settled by a pronouncenent of this Court that
not only it is not necessary for the detaining authority to
mention the period of detention when passing the origina
order under s. 3(1) of the Preventive Detention Act, but
that the order would be bad and illegal if any period is
specified, as it nmight prejudice the case of the detenu when
it goes up for consideration before the Advisory Board. The
Advi sory Board again has got to express its opinion only on
the point as to whether there is sufficient cause for deten-
tion of the person concerned. It is neither called upon nor
is it conpetent to say anything regarding the period for
whi ch such person should be detained. Once the Advisory
Board expresses its view that there is sufficient cause for
detention at the date when it nakes its report, what action
is to be taken subsequently is left entirely to the appro-
priiate CGovernment and it can under s. 11 (1) of the Act
confirm the detention order and continue the detention of
t he person concerned for such period as it thinks fit’. In
ny-opi-nion, the words 'for such period as it thinks fit’
presuppose and inply that after receipt of the report of the
Advi sory Board the detaining authority has to make wup its
mnd as to whether the original order of detention should be
confirmed and if so, for what further period the detention
is to continue. oviously, that is the proper stage for
maki ng an order or decision of this description as the

(1) [1952] S.CR 612, 626,
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i nvestigation with regard to a particul ar detenu such as is
contenplated by the Preventive Detention Act is then at an
end and the appropriate Governnent is in full possession of
all the materials regarding him"

At page 637 of the report, the learned Judge further said:

" Under the Constitution, the detention of a ,person under
any |law providing for preventive detention cannot be for a
period of nore than three nonths unless the Advi sory Board
is of the opinion that there is sufficient cause for. the
detention of the person concerned. The Constitution “itself
has specified the maximumlimt of the initial detention and
detention for a period | onger than three nonths can only be
made on the basis of the report of the Advisory Board."

In view of these observations, it is quite clear  what the
schene of the Act is. The Act authorisesa possible deten-
tion of nore than three nonths; the order of  detention is
therefore referred to the Advisory Board, and it is  only
when the Advi sory Board makes its report that the appropri-
ate Government fixes the period of detention -under sub-s.
(1) of s. 11 of the Act.

For all these reasons, we hold that Sub-s. (1) of s. 11 of
the Act does not contravene any of the provisions of Art. 22
and is accordingly valid.

W now proceed to give our reasons with regard to  those
points on nerits which have been urged before wus by the
appel l ant. The appell ant has contended that the grounds of
detention comunicated to himare all vague, except ground
No. 2, and that the grounds so communi cated did not give him
an opportunity of naking an effective representation, a
right guaranteed to himunder el. (5) of Art. 22 The
grounds except ground No. 2 were these:

"1. That since the last two yars you are in constant touch
with foreign correspondents in India and representatives of
foreign countries to whomyou have been spreading reports
and information about conditions in the State of Jammu and
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Kashmr which are false and calculated to prejudice the
rel ati ons of
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India with foreign powers and also to prejudice the security
of the State.
3. That you are in constant touch with certain persons in
Paki stan and Paki stani occupied part of Jammu and Kashnir
who are hostile to India and you are assisting these persons
in their activities which are prejudicial to the security of
I ndi a.
4. That you are receiving financial assistance from persons
i n Paki stan and Paki stani occupied part of Jammu and Kashmr
for supporting and furthering your aforesaid prejudicia
activities.
5. That vyou are in regular connection with persons in India
who are engaged in promoting fal se propaganda agai nst India
inrelationto Kashmir and have been attending their secret
neetings ~for planning action and propaganda in relation to
Kashm r prejudicial to the security of India.
6. The Central Governnent is satisfied that you are likely
to-act in a manner prejudicial to the security of India and
in a manner prejudicial to the relations of India wth
foreign powers-and with a view to prevent you fromso acting
has passed the order for your detention."”
The same docunent which communi cated the grounds of deten-
tion to the appellant al so contained the follow ng statenent
i n paragraph 7:
" The Central CGovernnent is satisfied that it is against the
public interest to disclose to you any facts or particulars
as to dates, persons and places and the nature of your
activities and the assistance received or  otherwise than
those which have been al ready nentioned."
The argunent of the appellantis that by refusing to dis-
close any facts or particulars as to dates, | persons and
pl aces, the detaining authority has really deprived the
appel l ant of the valuabl e right guaranteed to himunder cl
(5). This contention of the appellant is concluded by the
recent decision of this Court in Lawence  Joachi mJoseph
D Souza v. The State of Bombay (1). It
(1) [1956] S.C.R 382.

478
was held therein that the right of the detenu to be  fur-
nished with facts or particulars was subject to the limta-

tion nentioned in cl. (6) and even if the grounds comuni -
cated were not as precise and specific as m ght have been
desired, the appropriate authority had the right to wthhold
such facts or particulars, the disclosure of which it con-
sidered to be against the public interest. Such a privilege
having been exercised in the present case, the appellant
cannot be heard to say, apart fromthe question of nala-
fides, that the grounds did not disclose the necessary facts
or particulars, or that in the absence of such facts or
particulars, he was not in a position to make an effective
representation. In The State of Bonbay v. Atma Ram Sridhar
Vai dya(1) this Court has unani nously held that under s. 3 of
the Act, it is the satisfaction of the appropriate authority
which is necessary for an order of detention, and if the
grounds, on which the appropriate authority has said that it
is so satisfied, have a rational connection with the objects
which are to be prevented from being attained, the question
of satisfaction cannot be challenged in a court of |I|aw
except on the ground of malafides. It has been further held
by the mgjority that cl. (5) of Art. 22 confers two rights
on the detenu, nanely, first, a right to be inforned of the
grounds on which the order of detention has been made, and
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secondly, to be afforded the earliest opportunity to nake a
representation against the order. |[|f grounds which have a
rati onal connection with the objects nentioned ins. 3 are
supplied, the first condition is conplied wth. But the
right to make a representation inplies that the detenu
shoul d have such information as will enable himto nake a
representation and if the grounds supplied are not suffi-
cient to enable the detenu to nake a representation, he can
rely on the second right. The second right, however, is
again subject to the right of privilege given by cl. (6) and
as has been pointed out in Lawence D Souza's case, (supra),
the obligation to furnish grounds and the duty to consider
whet her the disclosure of any facts involved therein is
agai nst public interest, are both

(i) [1951] S.C.R 167.

479

vested in the detaining authority and not in any other

As in Lawence D Souza’'s case (supra), it is unnecessary in
the present case to consider the theoretical contention as
to whether or not Art. 22(6) of the Constitution overrides
the constitutional right to be furnished grounds under Art.
22(5) to the extent of denying all the particulars and
| eavi ng the grounds absolutely vague. W are of the opinion
that in the present case the grounds furnished to the appel -
lant, though not as precise and definite as mght be de-
sired, gave hima sufficient opportunity of exercising his
ri ght under cl. (5) of Art. 22 of the Constitution

Wth regard to ground No. 2, the appellant, has urged the
following points. Gound No. 2 conmunicated to the appel-
[ant is in these terns:

" 2. That you addressed a Press Conference at New Del hi on
the 18th day of February, 1956, which was attended by a
| arge body of Press Correspondents of foreign countries and
that you nmade a speech (copy of contents of which is hereto
annexed) containing wvarious false statements about the
condi tions of the people of Kashmr. The conbi ned effect of
these statenents is prejudicial to the security of India and
to the relations of India with foreign powers. /Extracts of
such statenments are given below (then ~ follow  the
extracts)."

It is argued (1) that detention on this ground “is nore
punitive than preventive; (2) that it is not relevant to the
objects for which the appellant has been detained, nanely,
the security of India and her relations with foreign powers;
and (3) that there are verbal inaccuracies in reciting the
ground, with particular reference to what happened at the
Press Conference on February 18, 1956. W have considered
each one of these argunments and are of the view that not one
of them has any substance. Firstly, the ground no doubt
relates to what happened on February 18, 1956; that | does
not, however, mean that the detention of the appellant is
punitive in character. What the appellant is likely to do
in future nust, to a large extent,
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be inferred fromhis past conduct. Secondly, we think that
the ground has a rational connection with the objects which
the appellant has to be prevented from attaining. The
objects of the appellant’s detention are to prevent himfrom
acting in a manner prejudicial to (1) the security of India
and (2) her relations with foreign powers. Both these
object,% we think, come within the ground in question

Thirdly, the verbal inaccuracies relied on by the appellant
are all so inconsequential in nature that we do not think it
necessary to state themin detail. By way of an exanple, it
may be stated that in the extract enclosed with the ground,
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there is a statenent to this effect: "it would be no exag-
geration to state that were a plebiscite to be held there
today, over 90% of Kashmiris would vote against -India etc."
In his actual statenment, however, the appellant said: "It
woul d not be an exaggeration to state that were a plebiscite
to be held there today, over 90% of Kashmirs would vote
against India etc." The only difference between the two 1is
that instead of the word 'not’, the word 'no’ has been wused
in the extract; otherwise, there is no difference between
the two statenents. Such verbal differences are not inaccu-
racies at all, and we are unable to accept the contention of
the appellant that the detaining authority did not apply its
mnd to the grounds communicated to him

Lastly, the appellant has raised the question of nala fides.
This question _has been considered at great length by the
| earned Judge of the Punjab H gh Court who dealt with the
petition of -appellant. The appellant referred in his affi-
davit to some of his activities from 1954 onwards and to
certain events which happened between 1954 and 1956. He
al'so referred to certain statenments alleged to have been
nmade by the Prime Mnister and the Hone M nister, and he
averred that both of ‘them were annoyed with him for his
activities and therefore the order of detention was not bona
fide. W are unable to accept this contention. We agree
with the | earned Judge of the H gh Court that the activities
of the appellant and the events of 1954 to 1956 referred to
by the appellant, do not in any way
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show that the order of detention made agai nst the appellant
was made for any ulterior purpose or for purposes other than
those nentioned in the detention order. On the question of
mala fldes, it is not a relevant consideration whether the
activities of the appellant were |liked or disliked by the
authorities concerned. The only relevant consideration is
if the order of detention was made for ulterior purposes or
pur poses other than those nentioned in the detention order
On the materials placed before us, we wunhesitatingly hold
that no nmala fides have been established.

These are our reasons for the order which we passed on My
24, 1957, dismissing the appeal

SARKAR J.-This appeal arises out of an application for the
issue of a wit of habeas corpus. In ny view the appeal can
be di sposed of on one ground, and in this judgnent | propose
to deal with that ground al one.

On July 21, 1956, the appellant was taken i nto custody under
an order of detention passed against himby the Governnent
of India under the Preventive Detention Act, 1950 (Act, IV
of 1950). On July 24, 1956, the appel llant was served wth
the grounds on which the order of detention had been passed
as required by the Act. The appellant thereafter nmade a
representati on against the order which was-con sidered by
the Advisory Board, constituted under the Act. On  August
22, the appellant was served with another order rmade by the
CGovernment of India wherein it was stated that the Advisory
Board bad reported that there was in its opinion, sufficient
cause for the detention of the appellant. This order fur-
ther stated that in view of the report of the Advisory Board
the Government of India confirmed the detention order earli -
er made agai nst the appellant and that the appellant should
continue in detention for a period of 12 nmonths from the
date of his detention. The appellant challenged the legali-
ty of these orders of detention and noved the H gh Court of
Punj ab for the issue

482

of an appropriate wit for his release. The petition was
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di sm ssed by the H gh Court. Hence this appeal
The petitioner <challenges the validity of the orders of
detention on the ground that the provision of the Preventive
Detention Act, 1950, under which they were made is ultra
vires the Constitution. | have cone to the conclusion that
this objection to the Act is sound and that is why I do not
find it necessary to discuss the other contentions raised by
the appel |l ant.
The contention of t he petitioner is based
on Art. 22(4)(a) of the Constitution. The relevant portion
of the article is set out bel ow
(4) No law providing for preventive detention shall autho-
rise the detention of a person for a longer period than
t hree nmont hs unl ess-
(a) an Advisory Board consisting of persons who are, or
have been, or are qualified to be appointed as, Judges of a
Hi gh Court has reported before the expiration of the said
period of three nonths that there is in its opinion suffi-
cient cause for such detention
Priovided that nothing in this sub-clause shall authorise the
detention of any person beyond the nmaxi mum period prescribed
by any | aw made by Parliament under sub-cl ause (b) of clause
(7); or

(b) such person is detained in accordance wth the
provi sions /of any |aw made by Parliament under sub-cl auses
(a) and (b) of clause (7).
(7) Parlianment may by | aw prescri be-
(a) the circunmstances under which, and the class or classes
of cases in which, a person may. be detained for a period
| onger than three nonths under any | aw providing for preven-
tive detention w thout obtaining the opinion of an’ Advisory
Board in accordance with the provisions of sub-clause (a) of
cl ause (4);
(b) the nmaxi mum period for which any person may in any
class or classes of cases be detained under any |aw provid-
ing for preventive detention; .............. . ... .. .......
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The position, therefore, is that unless Parliament by |aw
ot herwi se prescribes, the provisions of cl. (4)(a) of Art.
22 have to be complied with by any | aw providing for preven-
tive detention. Parlianment -has passed no | aw prescribing
ot herwi se. The Preventive Detention Act, 1950, has,  there-

fore, in order to be constitutional to satisfy Art.
22(4)(a). The appellant’s contention is that it does not do
this. Though the words used are sonewhat obscure, it is

fairly clear, as was accepted at the Bar, that the required
provision for the report of the Advisory Board has to be
made in the |aw authorising preventive detention and it is
not by the force of Art. 22(4)(a) itself that /that report
has to be obtai ned.

The present Act authorises a maxi mum period of detention of
12 months fromthe date of detention. It is therefore a |aw
providing for preventive detention and it authorises the
detention of a person for a longer period than three nonths.
It nmust hence contain provisions satisfying sub-cl. (a) of
el. (4) of At. 22 if it is intended to detain a person
under it for a period |onger than three months. It has to
provide that if under it detention for a period |longer than
three nonths is to be ordered then an Advi sory Board, con-
stituted as specified, nmust report that there is in its
opi nion sufficient cause for such detention. So nmuch is not
in dispute. The difficulty is caused by the words " such
detention ". The appellant contends that they nean detention
for a period |onger than three nonths and therefore an Act
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aut horising preventive detention for nore than three nonths
has to provide that the Advisory Board nust report that
there is sufficient cause for detention for a period |onger
than three nmonths. The Act in this case does make provi-
sions for the constitution of the Advisory Board and for
submitting all cases of detention irrespective of their
peri ods of detention to it for its opinion as to whether or
not there is sufficient cause for detention, but it does not
provide that where it is intended to detain a person for a
peri od | onger than three nmonths then the Advisory Board mnust
report that there was sufficient

62
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cause for detention for a period |longer than three nonths.
The provision for the opinion of the Advisory Board is
contained in-s. 10(2) of the Act which is in the follow ng
terms:

S. 10(2).-The report of the Advisory Board shall specify
in'a separate part thereof the opinion of the Advisory Board
as to whether or not there is sufficient cause for the
detention of the person concerned.

If therefore the appellant is right in his contention that
the words " such detention nmean detention for a |onger
period than  three nonths then the provisions of the Act
aut horising’ detention for nore than three nonths nust be
held to be ultra vires. The question is, what do these
wor ds mean?

As a matter of pure construction of the | anguage wused in
sub-cl. (a) it seens tome-that the words " such detention
must mean detention for a |longer period than three nonths.
The word "such" neans, of the kind or degree already de-
scri bed. O the neanings of the word” such"™ given in the
Oxford Dictionary this | find to be the only one appropriate
in the present context. Learned counsel for the respondent
di d not suggest any other neaning. Now what is the kind or
degree of detention that is earlier described in the clause
? The only kind that 1 find is detention for a |l onger period
than three nonths. That ~being so, | feel conpelled to
accept the appellant’s contention

The | earned Solicitor-General opposing the appeal contended
that the words "such detention " were capable of two nean-
ings, nanmely, detention sinpliciter and detention for a
period |onger than three nonths. He advanced certain rea-
sons why of the two possible constructions the first one
should be accepted. I will come to the reasons |ater.
Before doing so | wish to state that | amunable to agree
that the words " such detention are capable of two nean-
ings. Cause (4) contenplates a | aw of preventive detention
but does not authorise such law. Such alawis ' within the
| egi slative conpetence of the Parlianent ~and the State
legislatures : See Art. 246 of the Constitution, item9 of
l[ist I and item3 of list IIl in the Seventh Schedul e
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to the Constitution.- Having contenplated such a law, what
cl. 4 proceeds to do is to lay down that, that |aw shall not
aut horise the detention of a person for a |longer period than
three nonths unless the Advisory Board has reported that
there is in its opinion sufficient cause for such detention

It only inposes a limtation on the power to pass |aws
aut horising preventive detention. This is what Das J. said
in A K CGopalan v. The State of Madras (1). He there said

(p. 324), it articles 21 and 22 have put a limt on the
power of the State given under Art. 246 read with the |egis-
lative [lists". Therefore the only object that «cl. (4)

purports to deal with is detention for a period |longer than
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three nonths under a | aw of preventive detention the exist-
ence of which it assumes. Hence the words " such detention
" must necessarily refer to detention for a period |onger
than three nonths. There is nothing else to which it can
refer. Preventive detention wthout reference to the period
of it is not in contemplation of cl. (4) at all. Alaw for
preventive detention is nmentioned. The words " such deten-
tion " cannot possibly refer to that law. That |aw may, no
doubt, provide for detention for a shorter period but such
shorter detention is not nentioned in the clause nor really
inits contenplation at all. So no question of the words "
such detention " referring to the shorter detention arises.
But suppose the learned Solicitor-General was right in his
contention that the words, in the context they are used, are
capabl e of referring both to preventive detention sinplicit-
er and to preventive detention for a period |onger than
three nmonths, are there reasons for preferring the first of
the two alternative constructions ? | amunable to find any.
The |earned Solicitor-General said that if the words were
referable only to a detention for a period |onger than three
nont hs —t hen peopl e detained for a shorter period would be
deprived of the safeguard of the opinion of the Advisory
Board and | ose the chance of being set free if it expressed
the view that there was no sufficient cause for detention
That no doubt would be so. But | find

(i) [1950] S.C. R 88.
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nothing in  the |anguage of cl. (4) to show that such a
safeguard was intended. 1f the |anguage does not support

such an intention, then of course this argunment nust fail
however nmuch the court may |like the safeguard to be provided
in all cases of detention. |If it was the intention of the
Constitution to provide such a safeguard it would not have
required that the report of the Advisory Board should be
made before the expiry of the three months. That is what
Fazl Ali, J., said in Gopalan’s case (1) at page 171

" Under Art. 22 (4) (a), the Advisory Board has to submt
its report before the expiry of three nonths and nmay - there-
fore do so on the eighty-ninth day. It would be somewhat
farcical to provide, that after -a man has been detained for
ei ghty-nine days, an advisory board is to say whether his
intial detention was justified. "

As the Constitution could not have contenpl ated the situa-

tion nentioned by Fazl Ali, J., it could not have intended
that all cases of detention irrespective of their periods
must al so be placed before the Advisory Board. It follows
that it did not nean to provide the safeguard referred to by
the Ilearned Solicitor-General. In fact, all . the |other
| earned Judges who heard Gopalan’s case (1), excepting
Patanjali Sastri, J., expressed the sane view./ | set out

bel ow what they said:

Kania, C. J., (page 118 of the Report):
"Reading article 22 clauses (4) and (7) together it appears
to be inplied that preventive detention for |ess than three
nonths, wi thout an advisory board, is permtted under the
Chapter on Fundanental Rights, provided such legislation is
within the legislative competence of the Parlianment or the
State Legislature, as the case may be. "
Mahaj an, J., (p. 228):
" If the intention of the Constitution was that a, |law made
on the subject of preventive detention had to be tested on
the touchstone of reasonabl eness, then it would not have
troubled itself by expressly naking provision in article 22
about the precise scope of the limtation subject to which
such a | aw coul d be made
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(1) [1950] S.C.R 88.
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and by nentioning the procedure that the law dealing wth
that subject had to provide. Sone of the provisions of
article 22 woul d then have been redundant, for instance, the
provision that no detention can last |onger that three
nonths w thout the necessity of such detention being exam
i ned by an advi sory board.

Again at p. 237:

" Clause (4) of article 22 enjoins.................. that no
| aw can provide for preventive detention for a | onger period
than three nonths without reference to an advisory board. "
Mukherjea, J., (p. 281):

" Preventive detention can be provided for by law for rea-
sons connected with six different matters specified in the
relevant itenms in the legislative lists, and whatever the
reasons might be, there is a provision contained in article
22 (4) (a) which lays down that detention for nore than
three nonths could not be permtted except with the sanction
of _the advisory board.” "

Das, J., (p. 326):

"I'n short, clause (4) of article 22 provides a |im-
tation on the legislative power as to the period of prevent-
ive detention. Apart frominmposing a limtation on the

| egi sl ative power, clause (4) also prescribes a procedure of
detention for /a period | onger than three nonths by providing
for an advisory board."

The |learned Solicitor-General then contended that Art. 22
dealt both wth preventive detention and other kinds of
detention. Thus clauses (1) & (2) dealt with other kinds of
detention while clause (4) and the renmining clauses of the
article dealt with preventive detention. Cause (3) said
that nothing in clauses (1) and (2) shall apply to a person
detai ned under any |aw providing for preventive detention
The Ilearned Solicitor-General contended that the words "
such detention " in clause(4) were intended to refer to
preventive detention without reference to its /duration as
di stingui shed fromthe other kinds of detention referred to
in clauses (1) and (2). He sought to reinforce his argunent
by contending that preventive detention

488

for a period |longer than three nonths was not a separate
ki nd of preventive detention and therefore the words " such
detention " referred to the only kind of preventive deten-
tion nentioned in the article, nanely, preventive detention
sinmpliciter and wthout any reference to the period of
detention. | amagain unable to agree. It is true that the
detention contenplated in the words " such detention is
preventive detention. Clauses (4) to (7) of “the article
deal with preventive detention alone and with no other @ kind
of detention. Therefore, in these clauses- there was no
necessity of distinguishing preventive detention as @ such
from other kinds of detention and of using the word "such
for marking this distinction. So read the words such deten-
tion " really mean such preventive detention. The question
then arises, which preventive detention? The answer nust
be, one variety of preventive detention as distinguished
from other varieties.

It is also true that preventive detention for a period
| onger than three nonths is none the | ess preventive deten-
tion and is not another kind of detention. At the sane tinme
preventive detention for a period |longer than three nonths
is not the sane thing as preventive detention for a shorter
period. It is quite conceivable that with regard to differ-
ent periods of detention perm ssible under a lawrelating to
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preventive detention different provisions my be nade.
Preventive detention certainly interferes with a person’'s
liberty. It is an inroad on his freedom It may be that
the makers of the Constitution having given the |egislatures
power to enact laws providing for preventive detention
interfering with a person’s liberty did not think it fit to
provide any limtation on such power when such detention

was to be for a relatively shorter period but thought it fit
to restrict the power in the case of detention for what they
conceived to be a long period. If such was the intention

then the makers of the’ Constitution would obviously make a
di stinction between preventive detention for a shorter
peri od and preventive detention for a longer period. To say
that there is no distinction between these kinds of preven-
tive detention is to assune that the nakers of the Constitu-
tion, never
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its opinion sufficient cause existed for a detention for a
| onger period or not, the report, when nade, nust necessari -
ly be taken to have expressed such an opinion and the arti-
cle therefore nmust be deened have been conplied with. Thi s
argunent, of course., assunes that the words " such deten-
tion " mean detention for a period | onger than three nonths.
It assunes that the article requires that where the law of
preventive /detention authorises a detention for a |onger
period it is necessary to obtainthe opinion of the Advisory
Board that there is sufficient cause for detention for such
peri od. Now 't here is nothingin the article to prevent an
Act authorising preventive detention wproviding for the
opi nion of the Advisory Board being obtained as to there
being sufficient cause for the detention in any case of
det enti on. Such a provision ina |aw of preventive deten-
tion would be perfectly legal. The present Act in fact
contains such a provision. Therefore, it cannot be said
that whenever a | aw provides for an opinion of the Advisory
Board being obtained as to the sufficiency of the cause for
detention, the opinion in view of Art. 22(4)(a) necessarily
is as to the sufficiency of the cause of detention ~for a
period I|onger than three nonths. Besides,  if, as the
present argunent assumes, it is obligatory in a | aw ‘autho-
rising preventive detention for a period longer than three
nonths to provide for a, report of the Advisory Board statin
expressly its opinion as to the sufficiency of the cause for
the detention for the period nentioned, | am unable to
appreciate that such an obligation is satisfied by not
maki ng the required provision but by showi ng that by neces-
sary inplication the required opinion is deemed to have been
gi ven, even though in fact it may not have been given. The
guestion is not what the report is to be seemed to have
stated nor even what it has in fact stated, but what the
statute should provide. |If the statute has not nade the
obligatory provision it must be held to be bad.. It would be
a strange argument to say that it nust be ' good because
though it did not contain the required provision it mist .in
view of the Constitution be deened to contain it,
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i ntended to make the distinction. For such an assunption |
find no justification. Indeed, what | have read from the

judgment of this Court in CGopalan’s case, would show that
the distinction between preventive detention sinpliciter and
preventive detention for a period longer than three nonths
was in the mind of the makers of the Constitution, for it is
there said that no reference to the Advisory Board is con-
tenpl ated by the Constitution excepting in a case of deten-
tion for a period | onger than three nonths.
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The present argunment of the |earned Solicitor-General is on
the basis that one of the possible constructions of the
words " such detention " is detention for a period |onger
than three nonths. That being so, and the word " such "
meaning in the ordinary English | anguage, of the kind al-
ready described, even if two kinds of detention, namnely,
preventive detention sinpliciter and detention for other
reasons, have been earlier mentioned, the kind nentioned
nearest to the word "such" nust be the kind intended by it.
Therefore again the words " such detention " nust be taken
as referring to detention for a period |longer than three
nont hs. Indeed cl. (4) and the other clauses have nothing
to do with other kinds of detention than preventive deten-
tion. The word such " cannot therefore seek to nake a
distinction from a thing occurring in a wholly separate
provi sion of the article, nanely, clauses (1) and (2). That

being so, | amunable to agree that the words " such deten-
tion " refer to preventive detention sinpliciter.
| now turn to another question that arose. It was said that

Art. 22 (4) (a) applies only to a |law which authorises
detention for nore than three nonths; that it is such a |aw
al one which nust provide for the opinion of the Advisory
Board being obtained. It was contended that, therefore,
whenever a | aw authorising preventive detention provides for
a reference tothe Advisory Board, it necessarily provides
for a report as to whether there is sufficient cause for a
detention for a period |longer than three nonths, and that
bei ng so, no matter whether any provision had been rmade t hat
the Advisory Board nust state whether in
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It was then said that as it is not for the Advisory Board to
deci de the period of detention to be ordered there can be no
point in providing that its opinion, whether there were
sufficient cause for detention for a period I|onger than

three nmonths or not, should be obtained. It seens to ne
that whether there is any point in obtaining such opinion or
not it is wholly irrelevant to enquire. |f the |Ianguage of
the Constitution requires such opinion to be obtained, it
has to be obtained. | have stated that the | anguage i ndubi-
tably requires such opinion to be obtained. The | anguage
cannot have a different nmeaning because, otherwise, the
provi sion woul d be without any point-at all. Furthernore,

am unable to see why if the Governnent fixes the period of
detention, it is unnecessary where the period isto exceed

three nonths to provide for the opinion of an independent
body bei ng obtained as to whether there is sufficient cause
for detention for that period. In nmyviewit is emnently
reasonabl e to make such a provision. Wen a person’s liber-
ty is to be curtailed for a |onger period, a safeguard may
be considered necessary which it nmay not be when the @ cur-
tail ment contenplated is for a conparatively shorter period.

I will repeat that the reasonabl eness of such'a provision is
implicit in what | have read fromthe judgnent in Copalan’s
case (1). It is said there that it is only inthe case of

detention for a period |longer than three nonths that the
Constitution requires a provision that the Advisory Board' s
opi nion should be obtained. This viewis clearly brought
out by Fazl Ali, J., when he said in that case at page 171

"Prima facie, it is a serious matter to detain a person for
a long period (nore than three nonths) wi thout any enquiry
or trial. But article 22(4)(a) provides that such detention
may be ordered on the report of the advisory board. Si nce
the report nust be directly connected with the object for
which it is required, the safeguard provided by the article,
viz., calling for a report fromthe advisory board, |oses
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its value, if the advisory board is not to apply its mnd
(1) [1950] S.C.R 88.
63
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to the vital question before the Governnent, nanely, whether
prol onged detention (detention for nore than three nonths)
is justified or not."

I  have so long discussed the question whether the words "
such detention " nmean preventive detention sinpliciter or
preventive detention for a period |longer than three nonths
as a question of construction with. out reference to the
aut horities. In fact, there is no conclusive authority on
the point, but some have been referred to. These | now
proceed to consider

The first case referred to is Gopalan’s case (1). That was
also a case concerned with the issue of a wit of habeas
corpus, and it turned on the very Act that is before the
Court now, as- it stood in 1950. At the date the order for
detention in that case was nmade the Act provided that in
certain class of cases a person might be detained for a
period longer than three nmonths w thout obtaining the opin-
ion of the Advisory Board in accordance with the provisions
of Art. 22(4)(a). Such a provision is sanctioned by el
(7)(a) of that article. The order for detention made in
that case 'was of a kind where reference to the Advisory
Board was not obligatory. That being so, it was not neces-
sary for the court in that case to decide the precise nmean-
ing of the words " such detention ". None the I|ess, how
ever, three of the |earned judges indicated their views on
the question and the other three do not seemto have dealt
with it. Kania, C_J., expressed the opinion that the words
"such detention" neant detention beyond the period of three
nont hs. Referring to the provisoto sub-cl. (4)(a), he
stated (p. 117):

" The proviso to this clause further enjoins that even
though the advisory board nmay be of the opinion that there

was sufficient cause for (such detention, i.e., detention
beyond the period of three nonths, still the detention is
not to be permtted beyond the maxi mum  period, if - any,

prescribed by Parlianment under article 22(7)(b)."
The Ilearned Chief Justice therefore was of the view that
under Art. 22(4)(a) the Advisory Board had to be
(1) [1950] S.C.R 88.
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of the opinion that there was sufficient cause for detention
beyond the period of three nmonths. - M. Justice Fazl Al
expressed hinself nmore clearly on the subject and said (pp
170-171):
" In connection with the first point, the question arises as
to the exact neaning of the words " such detention occur -
ring in the end of clause (4)(a). Two alternative interpre-

tations were put forward: (1) it such detention " mans
preventive detention; (2) ".such detention" neans deten-
tion for a period |longer than three nonths. |If the first

interpretation is correct then the function of the advisory
board would be to go into the nerits of the case of each
person and sinply report whether there was sufficient cause
for his detention. According to the other interpretation

the function of the advisory board will to be report to the
CGovernment whether there is sufficient cause for the person
bei ng detained for nore than three nonths. On the whole, |
am inclined to agree wth the second i nterpretation

Prima,” facie, it is a serious natter to detain a person for
a longer period (nore than three nonths) without any enquiry
or trial. But article 22(4)(a) provides that such detention
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may be ordered on the report of the advisory board. Si nce
the report nust be directly connected with the object for
which it is required, the safeguard provided by the article,
viz., calling for a report fromthe advisory board, |oses
its value, if the advisory board is not to apply its mnd to
the wvital question before the government, nanely whether
prol onged detention (detention for nore than three nonths)
is justified or not. Under article 22(4)(a), the advisory
board has to submit its report before the expiry of three
nonths and may therefore do so on the eighty-ninth day. It
woul d be sonewhat farcical to provide, that after a man has
been detai ned for eighty-nine days, an advisory board is to
say whether his initial detention was justified. On the
other hand, the determ nation of the question whether pro-
| onged detention (detention for nmore than three nonths) is
justified nust necessarily involve the determination of the

guesti on whet her the detention was justified at all, an such
an.interpretation only
494

can give real neaning and effectiveness to the provision

The provision being in the nature of a protection or safe-
guard, | rmust naturally lean towards the interpretation
which is favourable to the subject and which is also in
accord with the object in view"

Patanjali Sastri, J., preferred the other view but he rea-
lised that the view taken by Fazl” Ali, J., was al so a possi-
ble view | He expressed hinself in these words on the sub-
ject (at page 210):

"I aminclined to think that the words "such detention" in
sub-clause (a) refer back to the preventive detention nen-
tioned in clause (4) and not to detention for a |onger
period than three nonths. An advi sory board, conposed as it
has to be of Judges or |awers-, wuld hardly be in a posi-
tion to judge how | ong a person under preventive detention

say, for reasons connected with defence, should be detained.
That nmust be a matter for the executive authorities, the
Departnent of Defence, to determne, as they alone are
responsible for the defence of the country and have the
necessary data for taking a decision on the point. All that
an advi sory board can reasonably be asked to do, as a safe-
guard against the m suse of the power, is-to judge whether
the detention is justified and not arbitrary or mala fide.
The fact that the advisory board is requiredto make its
report before the expiry of three nonths and so could submt
it only a day or two earlier cannot legitimately lead to —an
i nference that the board was solely concerned with the i'ssue
whether or not the detention should continue beyond that
period. Before any such tribunal could send in its report a
reasonable tinme nust elapse, as the grounds  have to be
conmuni cated to the persons detained, he has to nake his
representation to the detaining authority which has got to
be placed before the board through the appropriate depart-
mental channel. Each of these steps may, in the course of
official routine, take some time, and three nonths’ period
m ght well have been thought a reasonable period to allow
before the board could be required to submt its report,
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Assumi ng, however, that the words "such detention" had
reference to the period of detention, there is no apparent
reason for confining the enquiry by the advisory board to
the sole issue of duration beyond three nobnths without
reference to the question as to whether the detention was
justified or not. Indeed, it is difficult to conceive how a
tribunal could fairly judge whether a person should be
detained for nmore than three months wi thout at the sane tinme
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considering whether there was sufficient cause for the
detention at all. | amof opinion that the advisory board
referred to in clause (4) is the nmachinery devised by the
Constitution for reviewing orders for preventive detention
in certain cases on a consideration of the representations
made by the persons detained. This is the view on which
Parliament has proceeded in enacting the inpugned Act as
will be seen fromsections 9 and 10 thereof, and | think it
is the correct view It follows that the petitioner cannot
claimto have his case judged by any other inpartial tribu-
nal by virtue of article 21 or otherw se."

For the reasons earlier stated | prefer to accept the view
expressed by M. Justice Fazl Ali.

The next case referred to is Makhan Singh Tarsikka v. The
State of Punjab (1). This was also a case for the issue of
a wit of habeas corpus for the rel ease of a person detained
under the sane Act as it stood in July 1951. 1In this case
the first-order for detention, that is to say the order nade
before the reference to the Advisory Board itself fixed the
period of  detention.” It was held that that was illega

because the Act made it plain that it is only after the
Advi sory Board to which the case has been referred reports
that the detention is justified, the Governnment should
determ ne what the period of detention should be and not

bef ore. The fixing of the period of detention in the ini-
tial order in, the present case was, therefore, contrary to
the schenme of the Act and cannot be - supported. On this

ground the petition for the issue of a wit was allowed.
Thi s case was obvi ously not
(1) [1952] S.C. R 368.
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concerned with Art. 22(4)(a) and does not  in any nanner
decide the question before ne. | am therefore, unable to

find any assistance fromit.

Lastly, reference was nmade to Dattatreya Mreshwar Pangarkar
v. The State of Bombay(1). That again was concerned with an
application for the issue of a wit of habeas corpus and
al so turned on the present Preventive Detention Act. ~There,
after the initial order for detention which did not nention
any period, the case had been referred to the Advisory Board
whi ch reported that there was sufficient cause for detention
and then the Government issued an order stating that it
confirmed the detention order issued against the detenu

The question was whether this confirnatory order was in
terns of s. Il (1)(a) of the same Act as in this case as it
stood in 1952. That section provided that where the adviso-
ry board had reported that there was sufficient cause for
detention, the CGovernment mght continue the detention for
such period as it .thought fit. It was contended that the
section required the period of detention to be nentioned in
the confirmatory order and as the confirnmatory order did not
specify the period it was bad and did not justify the deten-
tion. It was held that such omi ssion did not invalidate the
or der. Again it will be seen that this case was not con-
cerned with Art. 22(4)(a). W were referred to certain
observations of M. Justice Mikherjea in this case in sup-
port of the proposition that the words " such detention in
Art. 22(4)(a) neant detention sinpliciter. These observa-
tions are set out below (pp. 626-27):

" It is now settled by a pronouncenent of this court that
not only it is not necessary for the detaining authority to
nention the period of detention when passing the origina

order under section 3(1) of the Preventive Detention Act,
but that the' order would be bad and illegal if any period
is specified, as it might prejudice the case of the detenu
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when it goes up for consideration before the Advisory Board.
The Advi sory Board again has got to express its opinion
(1) (1952] S.C R 612.
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only on the point as to whether there is sufficient cause
for detention of the person concerned. It is neither called

upon nor is it conpetent to say anything regarding the
period for which such person should be detained. Once the
Advi sory Board expresses its viewthat there is sufficient
cause for detention at the date when it nmakes its report,
what action is to be taken subsequently is left entirely to
the appropriate Government and it can under section 11(1) of
the Act confirmthe detention order and continue the deten-
tion of the person concerned for such period as it thinks
fit."

It was sought to be argued that Mikherjea, J., intended to
say that all that the Advisory Board was required to do was
to express its opinion on the question of justification of
the detention sinpliciter. " This may be so, but M. Justice
Mukherj ea was construing the Preventive Detention Act which
admi ttedly nade that provision. He was not saying that Art.
22(4)(a) al so said thesanme thing. |ndeed what | have read
earlier fromhis judgnment in Copal an’s case (1) would show
that his view about Art. 22(4)(a) was otherw se. Again the
| earned Judge was not concerned with the question whether
the relevant provision of the Preventive Detention Act was
ultra vires the Constitution. ~Furthernore, for the reasons
earlier stated, the fact that the Governnent decides the
term of detention does not indicate that it is not intended
that when detention for a period |onger than three nmonths is
contenplated, it is not necessary to obtain the opinion of
the Advisory Board as to whether there was sufficient cause
for detention for the period.” Reference was also made to
the following portion of the judgment of Mahajan, J. (2),
occurring at p. 637 of the report:

"Under the Constitution, the detention of a person under any
law providing for preventive detention cannot be for a
period of nore than three nonths unless the Advi sory Board
is of the opinion that there is sufficient cause for. the
detention of the person concerned."

(1) [21950] S.C.R 88,

(2) [1952] S.C.R 612.

498

It was suggested that the | earned Judge indicated that al
that was necessary was for the law to provide for an opinion
of the Advisory Board as to the justification of the deten-
tion itself irrespective of whether it was to be for 'a
period longer than three nonths. It is clear. that here
Mahaj an, J., was not considering the neaning of the words "
such detention". He was not concerned with decidi ng whet her
these words neant detention sinpliciter or detention for a
period Ilonger than three nonths. H s observations in
Copal an’s case(1) that | have earlier set out, would in ny
view indicate that the Advisory Board is required to give an
opinion as to whether detention for a longer period than

three nmonths is justified or not. It cannot therefore be
said that Mahajan, J., held the viewthat the words " such
detention " in Art. 22(4)(a) nean sinply preventive deten-
tion.

I therefore cone to the conclusion that there is nothing
either in Makhan Singh's case (2) or Dattatreya Mreshwar
Paugarkar’s case (3) which takes a view contrary to that
whi ch | have taken.

In the result | would allow the appeal

(1) [21950] S.C.R 88.
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(3) [1952] S.C.R 612
(2) [1952] S.C.R 368.
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