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ACT:

Representati on of the People Act, 1951 :

Section 97-Recrimnation notice-Delay in filing of-Wether
Section 5 of the Limtation Act, 1963 applicable.

Limtation Act, 1963:

Section 5-Wether applicable to recrimnation notice under
Representati on of the People Act, 1951

HEADNOTE

The first respondent, a defeated candidate, riled an
election petition before the Hgh Court for a declaration
that the election of the appellant was void and that he
hinsel f had been duly elected. Since the notice could not
be served on the appellant, and sone other respondents in
the ordinary course, it was published in a vernacular daily
newspaper, as directed by the Hi gh Court, fixing the date of
appearance of the respondents therein. The appel | ant
appeared before the H gh Court on the date of publication of
the notice and sought tine for filing the witten. statenent
and after doing so subnmitted a recrimnation notice under
Section 97 of the Representation of People Act, 1951. Al ong
with the recrimnation notice he flied an application under
Section 5 of the Limtation Act requesting the H gh Court to
condone the delay in filing the sane, since the appellant
had gi ven notice beyond the period of 14 days fromthe /date
of commencenent of trial, prescribed under the proviso to
Section 97(1).

The Hi gh Court held that Section 5 of the Linmitation Act was
not applicable to a recrimnation notice.

Aggri eved, the appellant riled the appeal, by special |eave,
before this Court. It was contended that by virtue  of
Section 29(2) of the Limtation Act, all the provisions
contained in sections 4 to 24 (both inclusive) of the Act
applied to the proceedings under the Representation of the
People Act, 1951, including the recrimnation notice under

Section 97.

314

Di sm ssing the appeal, this Court,

HELD : 1.1. There is no provision in the Representation of

People act 1951 making all or any of the provisions of the
Limtation Act placable to the proceedi ngs under the Act.
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[ 318A]

1.2. The Act equates a recrimnation notice to an election
petition. The |anguage of Section 97 nakes the said fact
abundantly <clear. It provides that returned candi dates or
any other party may give evidence to prove that the el ection
of such candi date woul d have been void If he had been the
returned candidate and a petition had been presented calling
in question his election. The proviso to sub-section (1)
applies the provisions of Sections 117 and 118 to such a
recrimnation noti ce. For non-conpliance wth the
requi renment of Section 117 an election petitionis liable to
be dism ssed by virtue of sub-section (1) of Section 86.
Sub-section (2) of Section 97 further provides that the
notice referred to in sub-section (1) should be acconpanied
by the statenent and particulars as required by Section 83
in the case of an el ection petition and should be signed and
verified in like manner. [319C E]

1.3. The proviso to - sub-section (1) of Section 97 which
requires such-a notice to be given to the H gh Court wthin
14 days " of the date fixed for the respondents to appear
before the High Court to answer the claimor clainms (reading
the definition of 'comencenent of trial’ intoit) has also
a particular meaning and object behind it. The idea is that
the recrimnation ‘notice, if any, should be filed at the
earliest possible/'time so that both the election petition
and the recrimnation notice are tried at the sane tinme.
[ 319F]

The recrimnation notice is thus conparable to an election
petition. |If Section 5 of the Limtation Act, 1963 does not
apply to the filing of an election petition, it does not
equally apply to the filing of the recrimnation notice.
[319(Q

H. N Yadav v. L.N. Msra, [1974] 3 S.CR 31, relied on

VC. Shukl a v. Khubchand Baghel and O's., [1964] 6 S.C R
129, di stingui shed.

Bhogi | al Pandya v. WMaharawal Laxman Singh, AR @ 1968
Raj ast han 145, Bhakti  Bh. Mondal V. Hhagendr a K
Bandhopandhya, 1968 Cal cutta
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69, overrul ed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 313 of 1993.
From t he Judgnent and Order dated 9.10.1992 of the Karnataka
Hi gh Court in Election Petition No. 8 of 1991

P.N. Msra for the Appellants.

R N. Narasimha Murthy, E.C Vidyasagar and Gopal Singh for
the Respondents.

The Judgenent of the Court was delivered by

B.P. JEEVAN REDDY, J. Heard the counsel for the parties.
Leave granted.

This appeal raises the question whether Section 5 of the
Limtation Act, 1963 is applicable to a recrimnation notice
gi ven under Section 97 of the Representation of People Act,
1951. The |l earned Single Judge of the, Karnataka H gh Court
has held that it does not. H's ,viewis questioned by the
ret ur ned candidate (first respondent in the el ection
petition) before us.

The first respondent in the Election Petition who shal
hereinafter be referred to as "appellant’, was declared
el ected from Koppal parlianmentary constituency during the
general elections held for the 10th Lok Sabha. He contested
on the Congress (1) ticket. The el ection-petitioner
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referred to hereinafter as "the first respondent” had also
contested fromthe said constituency on the ticket of Janata
Dal . Having |l ost the election, the first respondent filed
an election petition No. 8 of 1991 for a declaration that
the election of the appellant fromthe said parlianentary
constituency was void and for a further declaration that he
hi nsel f has been duly elected therefrom Si nce the
appellant and sonme other respondents to the el ection
petition could not be served in the ordinary course, the
Hi gh Court directed publication of notice in a Kannada Daily
Newspaper. It was so published on 4.11.1991 fixing the date
of appearance of the respondents on 25.11.1991. The
appellant (first respondent in the election petition) ap-
peared before the H gh Court on 4.11.1991 and sought tine
for filing his witten statement which he did on 6.11.1992.
Thereafter, on 21.1:1992 he subnitted the recrimnation
noti ce under Section 97 of the Act. By the said notice, the
appel | ant ~expressed hi's intention to give evidence to prove
t hat
316
the el ection of the first respondent would have been void if
he had been ..he returned candi date and a petition had been
presented calling in question his election. Along with the
recrimnation notice he filed an application under Section 5
of the Limtation Act requesting the Hi gh Court to condone
the delay in filing the sane for the reasons stated therein
According to the proviso to Section97(j) notice of such
intention should have been given to the Hi gh Court "within
14 days from the date of ~comrencenent of trial"
Admittedly, the appellant gave notice under Section 97(1)
beyond the period of 14 days and hence the application under
Section 5.
For a proper appreciation of the question arising herein, it
woul d be appropriate to notice the rel evant provisions of
the Representation of Peopl e Act besides Section 29(2) of
the Limtation Act, 1963. First the provisions of the
Representati on of People Act. Section 97 reads as foll ows:
"97. Recrim nation when seat clainmed.- (1)
Wien in an election petition a -declaration
that any candidate other than-the returned
candi date has been duly elected is clained,
the returned candi date or any other party  may
give evidence to prove that the election of
such candi date woul d have been void if he -had
been the returned candi date and a petition had
been presented calling in question hi s
el ecti on:
Provided that the returned candidate or . such
other party as aforesaid shall not be entitled
to give such evidence unless he has,” within
fourteen days fromthe date of commencenent of
the trial, given notice to the Hi gh Court of
Ins intention to do so and has al so given the
security and the further security referred to
in sections 117 and 118 respectively.
(2)Every notice referred to in sub-section
(1) shall be acconpanied by the statement and
particulars required by section 83 in the case
of an election petition and shall be signed
and verified in |like manner."
Sub-section (1) of Section 97 permts the returned candi date
or any other party to give evidence (in an el ection petition
seeking a declaration that any candidate other than the
returned candi date has been duly elected) to
317
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prove that the election of such candidate would have been
void if he had been the returned candidate and a petition
had been presented calling in question his election. Sub-
section (2) says that such a notice shall be acconpani ed by
a statement and particulars required by Section 83 in the
case of an election petition and shall also be signed and
verified in the sanme manner. Proviso to sub-section (1)
says that such a notice shall be given within fourteen days
from the date of "comrencenent of trial" and the security
and further security referred to in Sections 117 and 118
respectively is furnished. The expression "comencenent of
trial” has been defined in Explanation to Sub-section(4) of
Section 86. The Expl anation reads:
"For the purposes of this sub-section and of
Section 97, the trial of a petition shall be
deened to commence on the date fixed for the
respondents to appear before the H gh Court
and answer the claimor claims made in the
petition."
According to the said definition, the notice of t he
recrimnation should have been given in this case wthin
fourteen days of 4.11:91. Adnmittedly, it was subnitted
beyond the said period. Section 83 deals with "contents of
petition". According to sub-section (1) an el ection
petition (a) shall contain a concise statenment of the
material facts on which the petitioner relies; (b) shall set
forth particulars of any corrupt practice t hat t he
petitioner alleges including as full a statenent as possible
of all the nanes of the partiesalleged to have comitted
such corrupt practice and the date and  place of the
conmi ssion of each of such practice and (c) shall be signed
by the petitioner and verified in the nannerlaid down in
the Code of Civil Procedure, 1908 for the verification of
pl eadi ngs. The proviso to sub-section (1) says that where a
petitioner alleges any corrupt practice, the petition 'shal
al so be accompani ed by an affidavit in the prescribed  form
in support of the allegation’  of such practice and
particulars therein. Sub-section (2) says that any schedul e
or annexure to the petition shall also be signed by the
petitioner and verified in the same manner as the petition
Section 117 requires the election petitioner to deposit in
the Hgh Court, at the time of presenting an election
petition, a sumof Rs. 2,000 as security for the costs of
the petition in accordance with the rules of the High Court.
Section 118 says that no person shall be ~entitled to be
joined as a respondent under Sub-section (4) of Section 86
unl ess he has given such security for costs. as~ the High
Court may direct. Section 86(1) declares that "the
318
Hi gh Court shall dismiss an election petition which does not
conply wth the provisions of section 81 or section 82 or
section 117."
There is no provision in the Representation of People  Act,
1951 meking all or any of the provisions of the Limtation

Act applicable to the proceedings under the Act. The
appel l ant, however, relies upon Section 29(2) of t he
Limtation Act. According to himby virtue of the said

provision, all the provisions contained in Sections 4 to 24
(both inclusive) apply to the proceedings under the Act
including the recrimnation notice under Section 97. Sub-
section(2) of Section 29, which alone is relied upon before
us reads:
"Where any special or local |aw prescribes for
any suit, appeal or application a period of
l[imtation different fromthe period
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prescri bed by the Schedul e, the provisions
of Section 3 shall apply as if such period
were the period prescribed by the Schedul e and
for the purpose of determi ning any period of
[imtation prescribed for any suit, appeal or
application by any special or local law, the
provisions contained in Sections 4 to 24
(inclusive) shall apply only insofar as, and
to the extent to which, they are not expressly
excl uded by such special or local law"
In HN Yadav v. L.N. Msra, [1974] 3 SSC R 31, this court
held that the words "expressly excluded” occurring in
Section 29(2) of the Limtation Act do not nean that there
nmust necessarily be express reference in the special or
local law to the specific provisions of the Linmtation Act,
the operation of which is sought to be excl uded. It was
held that if on an-examination of the rel evant provisions of
the Special Act, it is clear that the provisions of the
Limtation Act are necessarily excluded then the benefits
conferred by the Limtation Act cannot be called in aid to
suppl enent _the provisions of the Special Act. That too was
a case arising under the Representation of People Act and
the question was whether Section 5 of the Limtation Act is
applicable to the filing of the election petition. The test
to determ ne whether the provisions of the Limtation Act
applied to proceedi ngs under Representation of People Act by
virtue of Section 29(2) was stated inthe follow ng words
"The  applicability of these provisions has,
therefore, to be judged not fromthe terns of
the Limtation Act but by the  provisions of
the Act relating to the fifing of election
319
petitions and their trial to-ascertain whether
it is a conplete code in itself which does not
admt of the —application of any of t he
provisions of the Limtation Act nentioned in
Section 29(2) of that Act.”
On an exam nation of the provisions of the Representation of
People Act and the earlier decisions of the Court, it. was
held that the Representation of People Act is a self-
contai ned code and accordingly, it was concluded that "the
provisions of s. 5 of the Limtation Act do not govern the
filing of election petitions. or their trial."
This decision, in our view, practically concludes the
guestion bef ore us inasnmuch as the Act equates a
recrimnation notice to an election petition. The 1anguage
of Section 97 makes the said fact abundantly clear. The
rel evant words are: "the returned candidate or| any other
party nmay give evidence to prove that the election of /such
candi date would have been void if he had been the returned
candidate and a petition had been presented calling in

guestion his election.” The proviso to sub-section (1)
applies the provisions of Sections 117 and 118 to such a
recrimnation notice. It may be noticed that for  non-

conpliance with the requirenent of Section 117 an el ection
petition is liable to be dism ssed by virtue of sub-section
(1) of section 86. Sub-section (2) of Section 97 further
says that the "notice referred to in sub-section (1) shal

be acconpani ed by the statement and particulars required by
Section 83 in the case of an election petition and shall be
signed and verified in |like manner." W nmay also say that
the proviso to sub-section (1) of Section 97 which requires
such a notice to be given to the High Court within fourteen
days of the "date fixed for the respondents to appear before
the Hi gh Court to answer the claimor clainms" (reading the
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definition of "comrencenent of trial" intoit) has also a
particul ar nmeaning and object behind it. The idea is that
the recrimnation notice, if any, should be filed at the
earliest possible time so that both the election petition
and the recrimnation notice are tried at the sane tinme.
The recrimnation notice is thus conmparable to an election
petition. If Section 5 does not apply to the filing of an
election petition, it does not equally apply to the filing
of the recrimnation notice.
In view of the above position, we do not think it necessary
to deal with the several decisions cited before us relating
to the interpretation of Sub-section (2) of Section 29 of
the Limtation Act.
The counsel for the appellant brought to our notice a
decision of this
320
Court holding that the provisions of the Section 12(2) of
the Limtation Act, 1908 are applicable to an appeal under
Section 116(A) of the Representation of People Act, 1951
viz., V.C - Shukla v. Khubchand Baghel and Ors., [1964] 6
S.CR129. It is also brought to our notice that certain
H gh Courts have taken the view that both Section 5 and
Section 12(2) of the Limtation Act are applicable to the
proceedi ngs under the Act. Reference is to 1968 Rajasthan
145, 1968 Calcutta 69 and (1976) 89 Madras La. Wekly 32.
So far as the decision of this court in V.C Shukla is
concerned, it is a decision dealing with the applicability
of the provision in Section 12(2) of the Linmtation Act to
an appeal preferred under Section 116(A) and not wth the
filing of an election petition. The said decision was
considered and distinguished in H N Yadav on the above
basi s. At page 42 of the S.C.R, the Division Bench which
deci ded H. N. Yadav distingui shed the decision in V.C. ' Shukla
in the followi ng words :
"Vi dyacharan Shukla's case (supra) is one
whi ch dealt with an appeal under the Act while
what we have to (consider is whether the
Limtation Act is at all applicable'to el ec-
tion petitions wunder the Act. Thirdly, s.
29(2) of the new Limtation Act does not now
give scope for this controversy whether the
two Ilinbs of the old section-are independent
or integrated. No doubt s. 5 would now apply
wher e S. 29(2) is applicable to even
applications and petitions, unless they are
expressly excluded. Even assuming that the
Limtation Act applies to election  petitions
under the Act, what has to be seen is whether
s. 5 is excluded from application to /such
petitions."
The Division Bench then proceeded to exam ne whether the
applicability of Section 5 is excluded in the matter of
filing of an election petition and came to the conclusion
that it was so excluded. This aspect has al ready been dealt
wi th herei nabove. So far as the decisions of the High
Courts are concerned, we cannot agree with themin so far as
the applicability of Section 5 to filing on election
petition and/or recrimnination notice is concerned in view of
the decision of this Court in H N Yadav.
For the above reasons, the appeal fails and is accordingly
di sm ssed with costs.
N. P. V. Appeal dism ssed.
321
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