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Appreciati on of Evidence-Principles Reversal of judgnent of
acquittal by H gh Court when justified-Indian Penal Code, s.
34, applicability of.

HEADNOTE

Fi ve persons including three appellants were jointly charged
and tried for rioting and of fence committed in the course of
it. The Sessions Judge acquitted all the accused because he
found the prosecution story to be art ficial. He also took
into account the delay in lodging the first information
report and the fact that there were no “blood marks ' found
where the injured persons were alleged to have fallen 'down.
The High Court in appeal filed by the. State re-assessed,
the evidence and reversed the judgnent of acquittal in
respect of the three appellants. The appellants ‘had been
charged in respect of vicarious offences under s. 149, of
the Indian Penal Code, but the High Court, in view of the

acquittal of two of the five accused, convicted he
appel lants in respect of those offences under s. 34 of the
Code. In appeal by special |eave this Court had to consider

(i) whether the reversal of the judgnment of the trial court
by the High Court was justified with reference to principles
of appreciation of evidence and the decisions of the Court,
(ii) whether the conviction of the appellants by recourse to
s. 34 was justified on the facts of the case,

HELD: (i) Perhaps there is no uniform method of arriving
at correct or at least satisfactory conclusions upon
veracity of versions placed before the Court which- can be

applied to all cases. It may be possible to decide nany
cases by determining the main or crucial point on which the
decision of the case one way or the other my turn. In

ot her cases, where many di sputable points are revol ved, none
of which is conclusive, a nore el aborate and conprehensive
treatnent of the various points involved in the whole case
may be necessary. Courts have, however, to attenpt to,
separate the "chaff fromthe grain” in every case. They
cannot abandon this attenpts on the ground that the case is
baffling unless the evidence is really so confusing or
conflicting that the process cannot be reasonabl y
carried out. [983 H 984B]

Chet Ramv. State, [1971] 1 S.L.1.153, referred to.

(ii) Injudging the credibility of aversion the Court nust




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

apply the standards of a reasonable and prudent man. [983 F]
(iii) In the present case the High Court had undoubtedly
corrected the erroneous approach of the |earned Sessions
Judge by pointing out obvious answers to the points which
the Sessions Judge seemed to regard as riddles incapable of
sol ution. For exanple, the delay in lodging the First
I nformati on Report, although suspicious, could certainly be
satisfactorily, explained by the fact that the stab would in
the stomach of one of the victins was so serious that his
statenment could not be taken for several days afterwards.
The absence of blood at, the place of occurrence

979

was given undue inportance by the trial court inasmuch 'as
the blood nmight have got soaked in the clothes of the
victims. Secondly after the occurence, a nunber of persons
must have passed to and fro over the path, where the
occurrence took place, before the arrival of the police next
day. The principles laid down by this Court were applied by
the High Court in dealing with the case and interference by
this Court-in respect of the appraisal of evidence by the
H gh Court woul'd not be justified. [984 P-G 986 A-B]

Khedu Mhton & Ors. v. State of Bihar, [1971] 1 S.C R 839

and Laxman Kalu Nikalje v: The State of Maharashtra, [1968]

S.C R 685, referred to.
(iv) The High Court however erred in applying s. 34 1.P.C
to the facts of the present case. Taking the totality

of circunstances, particularly the nature of the injuries,
the Diwali night, ‘and the place of occurrence on a public
thoroughfare into account, the pattern of the case was not
that of a pre-plained attack. ~Mere carrying of spears which
was not unusual for Sikhs would not establish pre-planning.
The conviction of the appellants with reference to s. 34
nmust therefore be set aside. [987 D G 989 G H]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal Appeal No. 165 of
1969.

Appeal by special l|eave fromthe judgnment and order dated
April 15, 1969 of the Punjab and Haryana Hi gh - Court _in
Crimnal Appeal No. 876 of 1966.

Nur - ud-din Ahned and J. P. Aggarwal, for the appellants. V.
C. Mhajan and R N. Sachthey, for the respondents. The
Judgnent of the Court was delivered by

Beg, J. Garib Singh, aged 36 years, Mbhinder Singh, aged 15
years, Bhagat Singh, aged 25 years, Rain Singh, aged 65
years, Curdial Singh, aged 66 years, were jointly charged
and tried by the Additional Sessions Judge of Patiala for
rioting and offences committed in the course of it. Garib
Singh was charged separately under Sections 148 -and 307
I ndi an Penal Code for an injury he was alleged to have given
in the abdomen of Sarwan Singh (P.W 7) with a Barchha, and
for offences punishabl e under Sections 324 anti 323 Ilndian
Penal Code with the aid of Section 149 Indian Penal Code.
Mohi nder Singh was separately charged under Sections 148 and
324 Indian Penal Code for inflicting an incised wound on
Chanan Singh (P.W 8) with a spear, and, under, Sections 307
and 323 read with Section 149 |Indi an Penal Code. Bhagat
Singh was separately charged under Sections 147 and 323
I ndian Penal Code for causing sinple injuries with A lathi
on Gurdev Singh (P.W 9) and Ralla Singh (P.W 10) and Wth
the aid of Section 149 Indian Penal Code for offences
puni shabl e wunder Sections 307 and 324 Indian Penal Code.
Ram Si ngh

3




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

980

and @urdial Singh, who were also said to have been nenbers
of ' an unlawful assenbly which caused injuries to the party
of the conpl ai nant Sarwan Si ngh at about sunset on 24-10-
1965, the date on which the festival of Diwali fell, were
all eged to have only instigated their conpanions by, giving
| al karas and sayi ng that Sarwan Singh should not be spared.
They were, therefore, charged separately only under Section
147 I ndian Penal Code and for offences under Sections 323,
324, and 307 Indian Penal Code with the help of Section 149
I ndian Penal Code. None of the accused persons was,
however, charged with any offence with the aid of Section 34
I ndi an Penal Code.

The |earned Sessions’ Judge Wwo tried the accused persons
had after el aborately exam ning the prosecution and defence
versions, found the prosecution case to be "shroded in
nystery as to how all the accused got together, arned
variously  in the house of Ram Singh and assaulted hi-in
(i.e. 'Sarwan-Singh) all of a sudden by darting out of the,
house of Ram Singh". The picture thus painted by the
| earned Sessions’ Judge to convince hinself of the nelo-
dramatic artificiality of the prosecution version did not
really accord with prosecution evidence which was that, when
Sarwan Si ngh was passing-in front of the house of Ram Si ngh

the accused cane /out and surrounded him and that Sarwan
Singh thereupon raised an al arm which  brought the other
injured wi tnesses, who had tried to salve him to the scene.
It was only when Ram Singh and ~Gurdial Singh gave,
"lal karas’” or instigated the others to attack and not to
spare Sarwan Singh that the assault was alleged to have
begun. It is not unlikely that even this version did not
bring out the whole truth.

The defence version, put forward through Kartar Singh (D W
2), was that, on the Diwali night of 24-10-1965, at about 8
p.m, one @rdev Singh (P.W 12) son of Mngal Singh, had
come with Chanan Singh (P.W 8) theinjured and Ralla Singh
(P W 10) and Gurdev Singh Harijan and had a quarrel wth
Sarwan Singh (P.W 7) injured, and with one Qurbux /Singh
(parentage not given) over the ownership of a tractor  which
was parked nearby. It was stated by Kartar Singh that both
sides were drunk and that Gurdev Singh son of Mangal Singh
had given a barchha blow to Sarwan Singh and  CGurbux Singh
had gi ven a barchha bl ow to Chanan Singh. It was sought to
be proved by the defence, through other witnesses, that,
after this incident, there was a conproni se between the two
sides so that Curdev Singh son of Mangal ' Singh, ~at the
i nstance of Sarwan Singh, agreed to forego the unpaid price
of the tractor, ampunting to Rs. 5,000/-, and to patch up
the quarrel. It was not even attenpted to be expl ai ned by
the defence version how an agreenent could energe so
suddenl y not

981

only to patch up a quarrel in which a very serious ‘injury
was sustained by Sarwan Singh but also to involve accused
persons in place of the actual assailants of Sarwan Singh
and others. The suggestion, however was that the section
case, according to which there was litigation between proses
Si ngh and Bhagat Singh accused on one side and Sarwan Singh
(P.W 7) on the other, and the intervention of Chanan Singh
(P.W 8), who had his own scores to settle with Garib Singh

explained the inplication of all .the accused persons. The
| earned Sessions’ Judge was, we find, ,nore nystified by
certain features in the prosecution’ case than inpressed by
I the wvery unnatural and incredible defence version. He
had, therefore, acquitted all the accused persons for what
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he considered to. be. the weaknesses. of the prosecution
case, but he had also mentioned the defence version as,
though it could conceivably contain some truth.

On an appeal filed by the State of Punjab, a Division Bench
"of the H gh Court listed and then exam ned each of the
features of the evidence in the case which had baffled tie
| earned Sessions Judge. It then re-assessed the whole
prosecution evidence itself. It canme to the conclusion that
the injured eye w tnesses, nanely, Sarwan Singh (P.W 7),
Chanan Singh’ (P.W 8), Gurdev Singh .son of Sadda Ram (P. W
9), Ralla Singh (P.W 10) must be believed, at any rate with
regard to the three accused persons, nanely, Garib Singh

Mohi nder Si ngh and Bhagat Singh, who were alleged to have
actually caused injuries tothem |It, therefore, convicted
the three appellants before us by special |eave by applying
Section 34 |.P.C. Garib Singh was convicted under Section
307 I.P.C. separately, for the injury caused to Sarwan Singh
(P.W 7)) and sentenced to five years rigorous inprisonment
and he was also convicted and sentenced to one year’s
ri gorous ' inprisonnent wunder Section 324/34 and to three
nont hs’ rigorous inprisonnent under - Section 323/34 |.P.C.
Mohi nder Singh was convicted separately and sentenced to one
year’s rigorous inprisonment under Section 324 1.P C, to
three years’ rigorous inprisonnent under Section 307/34
I ndi an Penal Code, ~ and to three nont hs’ ri gorous
i mprisonnment under Section 323/34 |.P.C. Bhagat Singh was
convi cted separately and sentenced to three nonths’ rigorous

i mprisonnent under. Section 323 1.P.C., to five years’
ri gorous inprisonment under Section 307/34 |.P.C. and to one
year’s, rigorous inprisonnent under Section 323/34 1.P.C

Al the sentences were directed to run-concurrently.

The High Court had stistained the acquittal of Ram Si ngh and
Gurdial Singh for two reasons firstly, because the delay, in
the making of the First Informati on Report, which was | shown
to have been | odged on the- next-day i.e. to say 25-10-1965
at 11.30 a.m
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at Police Station CGhanaur in’ District Patiala at a di stance
of only 1-1/2 miles fromvillage Burki where the  occurrence
was shown to have taken placed and, secondly, because both
Rain Singh and Gardial Singh "are said to have been enpty
handed at the tine of the occurrence "and to neither of whom
any injuries are attributed". It nmay be recalled here, that
t hese t wo accused persons were only said to have
partici pated by giving | al karas and sayi ng that Sarwan Si ngh
should not be spared., The High Court thought that this
evi dence of instigation was not enough to establish beyond
reasonable ’'doubt the participationn of Ram Singh and
GQurdial Singh in the assault which took place wupon the
i njured persons. Such allegations of participation by
giving |lalkaras are sonetines nade only to show additiona

overt acts so as to, take in at least "five persons arid
make out the ingredients of an offence under Section 147
against all of them \When delayed |odging of the First
Informati on Report indicated that deliberation and consulta-
tion for inplication of some innocent persons wth guilty
ones was possible, this distinction made by the Hi gh Court
could not be said to be unreasonabl e.

The Hi gh Court had, after exam ning the evidence of each of
the defence witnesses, enmphatically rejected the wunnatura

defence version as utterly unworthy of credence. It had
rejected the testinony of Kartar Singh (D.W 2), the only
all eged eye witness of the defence version, on the ground
that he stated that he had not, before he appeared to give
evidence in the witness box on 7-4-1966, disclosed anything
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about the incident to anyone. It considered this statenent
of the Wtness to be wholly unnatural. On examning the

evidence of this witness, we find that he had also stated
that he was not examined by the Police, and. presumably to
explain this allegation, he had even stated that the Police
had not conme to the village. Furthernore, he had stated
that Qurbux Singh (whose identity is uncertain, as there are
nore than one Grbux Singh nmentioned in the evidence on
record, and, for all we know, there nay be others with this
nane) had given a barchha blowto Chanan Singh on his
unmbl i cus which is quite absurd as there was no injury at al

on the unblicus of Chanan Singh. The witness stated that,
al t hough Sarwan Singh, Chanan Singh, Ralla Singh, Gurdev
Singh. were all armed with lathis no blowwith lathis were
given by them H's evidence does not explain the lath

injuries of any of° the injured persons at all. H s
statenment could not, therefore, be characterised as even an
attempt~ to satisfactorily explain injuries. W have no
doubt, 'after exam ning his evidence. that he could not be an
eve witness of the occurrence at all. The renmining defence

Wi t nesses, Q@urbux Singh (D-W 1). Babu Singh (DW 3). and
Vishnu Sarut) (D W 4), either nade statenments based on
hear-say or attenpted-to prove the highly unnatural alleged
agreenment or conprom se between

983

Sarwan Si ngh whose condition, disclosed by nedical evidence,
was such that he could not be in aposition to say rmuch
about anything for ' several days let alone enter into
negoti ations and conprom se. W have, therefore, no doubt
in our mnds that the Hgh Court was quite right in
conpletely rejecting the defence Version which could not
even pass nuster as a possi ble explanation, for whatever it
may be worth, as the | earned Sessions Judge wongly ' seened
to think that it could.

We have only disposed of the defence version first because
the Ilearned Counsel for the appellants, placed it 'in the
forefront and tried to convince us that it was /not as.
incredible as the High Court thought it to be. Lear ned
Counsel for the appellants asserted that truth i's stranger
than fiction. We think that, at any rate -in appraising
evidence led in law Courts, such an —assunption would be

extrenmely hazardous one to adopt. |If it were adopted it
woul d introduce an illegal «criterion for apprai si ng
evi dence. Section 3 of the Indian Evidence Act enables a

Court to enploy only the standards of a ~prudent nman in
judging what is to be deened to be proved according to |aw.
And, Section 114 of the Evidence Act enables Courts to

presune only that which accords with the ordinary,. course
of events and human nature and not what would be an
aberration fromsuch a course. |Indeed, if such a principle

was to be applied in judging sonme of the features of the
prosecution case before us, which are assailed by the
| earned Counsel for the appellants, these features wll
appear to be nore and not |ess credible. The degree which
proof nust reach before a Court trying a crimnal case wll
convict is no doubt that which a prudent man will enploy in
reaching a conclusion beyond reasonabl e doubt whereas an
accused need not prove his case to the sane extent in order
to succeed. But, the standards enployed in judging each
version are those of a reasonable and prudent man. Such a
man can only adopt what is natural to expect and what
accords with commopn sense and ordi nary experience but not
what is extraordinary and unexpected as a reliable test of
credibility of w tnesses.

The approach of the | earned Sessions Judge to the whol e case
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seens to us to have been affected by an overenphasis of
m nor points energing fromevidence in the case which were
magnified into major defects of the prosecution case.
Perhaps there is no uniformnethod of arriving at correct or
at least satisfactory conclusions upon veracity of versions
pl aced before the Court which can be applied to all cases.
It nmay be possible to decide many cases by determining the
mai n or crucial point on which the decision of the case one
way or the other may turn. |In other cases, where many
di sput abl e points,are invol ved none of which is conclusive,
a nore el aborate and conprehensive treatment of the
984
various points involved in the, whole case may becane
necessary. Courts have however to attenpt to separate the
"chaff fromthe grain" in every case. They cannot abandon
this attenpt on the ground that: the case is baffling unless
the evidence’ is really so confusing or conflicting that the
process cannot be reasonably Carried out. The nethod to be
enpl oyed i'n making this attenpt was stated as foll ows by one
of us (Beg, J.) in Chet Ramyv. State(1);
" Courts, in'search of ‘the core of truth, have
to beware of-being misled by half truths or
I ndividually ~defective pieces of evidence.
Firstly, undeniable facts  and circunstances
shoul'd be exam ned. Secondly, the pattern of
the case thus revealed in the context of a
whol e sequence of proved facts, nust be
scrutini zed to deternmi ne whether a natural, or
probabl e and, therefore, a credible course of
events is disclosed. Thirdly, the mnutias of
evi dence, including established discrepanci es,
should be put in the crucible of the whole
context of an alleged crine or occurrence and
tested, particularly with reference to the
proved circumstances which generally provide a
nore reliable ‘indication of truth than the
faulty human testinony’ so that the process of
separating the grain fromthe chaff may take
place. Fourthly, in arriving at an assessnent
of credibility of individual w tnesses, regard
must be had to the possible nmotives for either
del i berate nendacity or subconscious bias.
Lastly, the deneanour and bearing of a witness
in Court should be carefully noticed and  an
appel l ate Court has had, in this respect, an
advant age which it does not possess".
It seens to us that the H gh Court had undoubtedly corrected
erroneous approach of the | earned Sessions Judge by pointing
out obvious answers to the points which the | earned Session
s Judge Seened to regard as riddles incapable of solution
For exanple, the delay in lodging the First Information
Report, al t hough suspi ci ous, could certainly be
satisfactorily explained by the fact that the stab wound in
Sarwan Singh's stomach was so ,serious that his statenent
could not be taken for several days afterwards, Dr. Prem
Nath (P.W 1), who examned himat 5.25 a.m on 25-10-1965
found that a small portion of the omen-turn was protruding
from the wound, 5c.m X 3.5. ¢c.m, and the injured was
found in severe pain. The only other injury on his body was
an abrasion | c¢c.m X1 c.m on the margin of the right
,elbow joint. Dr. H M Nahar (P.W 2), stated that the
i njured Tenai ned under the effect of norphine sul phate wupto
26. 10- 1965,
(1) [2971] (1) Sima Law Joal p. 153 @p. 157.
985
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after which his condition inproved- The abdom nal injury was
considered by the Doctor to be dangerous to life. Anot her
i njured person Chanan Singh (P. W, 8)whose brother was said
to have filed a GCivil suit against Nand Singh, the, father
of Garib ’Singh appellant, and Jaimal Singh, brother of
Gurdial accused, was not shown to be connected with Sarwan
Si ngh, I ndeed, as already nentioned above, the suggestion of
the defence was- that he had conme to the scene with persons
opposed to Sarwan Singh. He had an oblique i nci sed
penetrating wound 1 1/2 " * 3/4 " X 4" on the right side of
his chest and a swelling on the left, elbow. Just as Sarwan
Singh was taken in a cart to Patiala after the occurrence,
he had been taken to Rajpura alongwith Rallar singh (P. W
10) who had received three sinple injuries wth blunt
weapon. GQurdev Singh (P.W 9), who had received two
contusion and a faint contusion with blunt weapons had also
gone with Chanan Singh and Ralla Singh to Rajpura, where
they were all medically examned. 1It, therefore, appears
that the injured were, quite naturally, nore concerned wth
getting ‘their injuries attended to than wth lodging a
report immediately at the nearest Police Station. The High
Court had in these circunstances, not given undue inportance
to the delay in the |lodging of a First Information Report on
25-10- 1965 signed by Chanan Si ngh

The | earned Sessions Judge had used another fact against the
prosecution without |looking at the obvi ously. good answer to
it foundin the evidence. This fact was -that, on: 1
25-130-1965 at 8.30 a.m Head Constable Kartar Singh (P.W
14) had been giventhe injury reports and the First
Informati on Report signed by Chanan Singh, when Gurdev Singh
met himbut did not tell himthat he had hinself  witnessed
the occurrence. Kartar Singh (P.W 14), had said that he
had waited-to ascertain facts from Chanan Singh hinsel f, who
was |lying injured in a hospital at Rajpura, before | sending
the First Information Report to the Police State so that the

case nmmy be registered. In these circunstances, we, think
that the Hi gh Court was quite- right in not wusing sone.
delay in the lodging of the First Information Report," in

the sane way as the | earned Sessions Judge had done it. The
H gh Court wused it, no doubt, as one of the grounds, for
finding’ allegations against the alleged instigators _as
possi bl e exaggerations but it had not, doubted the -bona
fides of the whol e prosecution case on this ground.

Anot her fact which had-inpressed the trial court very much
was the failure of the Police to find any, marks of- bl ood
on the path in front of the house of Ram Singh where the
occurrence was shown to, have taken place. It had to be
renmenbered that there Were only two injuries one on  the,
body of Sarwan Singh and another on the body  of ~Chanan
Si ngh, which could bl eed and that

986
the blood would first get soaked in the clothes 'of the
i njured. Morer, by the time the police had come to ' the,

spot next day quite a nunmber of people and- vehicles my
have passed to and fro over the path. After the occurrence,
even during the preceding night, which was that of Diwali, a
nunber of persons nust have passed over the path. Hence the
failure of the police to find any blood in front of the
house of Ram Singh was also not so inexplicable as the
| ear ned Sessions Judge seens to have thou it it to be.’

Anot her feature on which considerable enphasis was placed,
in the course of argunents before us, was that Garib Singh
appellant was alleged to have inflicted the npst serious
injury of all in this case, on the abdonen of Sarwan Singh

when this accused was an inportant witness of the case of
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Sarwan Singh against Ram Singh and Bhagat Singh who had
chal | enged the adoption of Sarwan Singh. Garib Singh was
said to be a witness of the adoption deed put forward by
Sarwan  Si ngh. It Was, therefore, Contended that Sarwan
Si ngh woul d not have liked to displease Garib Singh. 1t was
al so urged that there was no, reason why Garib Singh should
take it into his head to suddenly attack Sarwan Si ngh, whose
al l eged adoption deed had been witnessed by him This may
appear to be a sonewhat peculiar feature in the case. But we
have no evidence before us to show what Garib Singh was
doing in the conpany of Ram Singh and Bhagat Singh. It is
not inconceivable that either these two told him something
to put him against Sarwan Singh, or, Sarwan Singh, finding
himin the corn pany of his adversaries, had said sonething.

Garib Singh, who denied participation in the occurrence,

could not be expected to say What had incensed him We
think that the Hi gh Court had taken a correct and reasonabl e
view i n hol ding that, unless Garib Singh had actually caused
the injury to Sarwan Singh, it would be nost unnatural for
Sarwan Si'ngh, situated as he was in his litigation with Ram
Si ngh and Bhagat Singh, to nake such an allegation against
Garib Singh. This inference was far nore natural and
reasonable than that Garib Singh was falsely inplicated by
all the witnesses sinply to oblige Chanan Singh

An overall consideration of all the facts and circunstances
in the case, the inportant features of which have been
noticed by wus, and a reading of the Judgnents of the
Sessions Judge as well as of the High Court have led us to
the conclusion that, whatever  error there was in the
approach of the |earned Sessions Judge in ~appraising the
worth of the prosecution and defence versions, was rectified
by the High Court. W are of opinion that those features of
the case to which the |earned, Sessions Judge had attached
di sproponate i nportance were put in their proper perspective
by the Hi gh Court We, therefore, do not think that this is a
fit case for

987

interference by this Court in this appeal by special /|eave
with the view of the H gh Court about the -substantia

trut hf ul ness of the prosecution case and the utter
incredibility of the defence version

There is, however, one essential aspect of the case which

seens to have escaped the attention of the Hi gh Court. It
is that the whole pattern of the case indicates that there
was very little likely hood of any pre-concert. The~ Hi gh

Court had itself rejected the version that Ram Singh and
Gurdial Singh had instigated and said that  Sarwan Singh
shoul d not be spared. |If this instigation was there and had
been acted upon Sarwan Si ngh woul d have recei ved many / nore
injuries. The nature of the injuries, proved by the nedica
evi dence, indicated unnm stakably that the occurrence was a
short and sudden affair. Such a short and sudden occurrence
could take place on the evening of Diwali at a chance
nmeeting when Sarwan Singh found Garib Singh in the conpany
of his adversaries, Ram Singh and Bhagat Singh. It is
possi ble that something was said to Garib Singh either by
Sarwan Singh when he found himin, the conpany of his
adversaries, or, before that, by Ram Singh and Bhagat Si ngh
which inpelled Garib Singh to attack Sarwan Singh., These,
however, are matters of pure conjecture. Nevert hel ess,
taking the totality of facts and circunstances particularly
the nature of injuries, the Diwali night, and the place of
occurrente on a public thoroughfare, into account, we are
inclined to believe that the pattern of the case was not
that of a pre-planned attack
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There was sone force in the subm ssion, which was noticed by
the Sessions Judge, that a pre-planned attack was nore
likely to have taken place el sewhere and not on a public
thoroughfare in front of the house of Ram Singh. The
| earned Counsel for the appellant also submitted that Ram
Singh and his associates were not likely to know the tinme at
whi ch. Sarwan Singh would pass Ram Singh’s house that
eveni ng. The prosecution evidence is that Sarwan Singh was
going to untie his cattle. It is possible that it was known
in the village that Sarwan Singh passed the house of Ram
Singh at that time every evening, but there was no evidence
led to show that this was so and that, therefore, the
accused were waiting for himto cone. Mere carrying of
spears which is not unusual for Sikhs, would not establish
pr e- pl anni ng.

A consi deration of the above nentioned aspect, which was not
di scussed by the High Court, |eads us to the conclusion that
this was not a case in which Section 34 |Indian Penal Code,
for which there was not even a charge franmed against the
appel | ant's,~ could be applied so unhesitatingly as the High

Court had done. It would have been possible to apply it
even though no, charge was
988

franed for it if the evidence establishing it had been clear
and free from doubt.
We nay al so nention the two cases cited before us to contend
that the High Court should not have interfered at all with
the appraisal of evidence by the trial Court.  These were :
Khedu Mhton & Ors. v. State of Bihar(1l), and Laxman Kalu
Ni kalje v. The State of Mharashtra (2 )
In Khedu Mohton's case(3), an-appellate court had set aside
the conviction of the accused persons-on certain  grounds
including that the four eye wtnesses of the alleged
occurrence were unreliable because they were interested
persons. The Hi gh Court had interfered with an acquittal by
an appellate Court. This Court had said, with regard to the
concl usion reached in that particular case by the acquitting
Judge :
" Unless the conclusions reached by him are
pal pably wong or based on erroneous view of
the law or that his decision is likely to
result in grave injustice, the H gh Court
should be reluctant to interfere wth his
concl usi ons. If two reasonable conclusions
can be reached on the basis of the evidence on
record then the view in support of t he
acquittal of the accused shoul d be preferred.
The fact that the Hgh Court is inclined to
take a different wview of the
ence on
record is not sufficient to interferewith the
order of acquittal".
We think that the present case is distinguishable from that
case in as nuch as the approach of the Trial Court, in the
case before us, shows that it was msled by attaching undue
i mportance to individual features of the case which had been
viewed in their correct perspective by the H gh Court. The
Trial Court had ignored the very inportant fact that it is
contrary to the ordinary course of human nature for injured
persons, w thout showi ng strong grounds for it, to omit the
nanes of their actual assailants and to substitute wong
persons in their places. Inplication of the innocent wth
guilty ones is nore easily credible than a wholesale
substitution, out of enmity, of the innocent for the actua
assail ants, Such quick substitution was not, for the reasons

evi d
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al ready nentioned, conceivable in the present case. As we
have already indicated, the H gh Court, in the case before
us, had coffected an error in the approach and in the
reasoning of the Sessions Judge rather than upset the
findings of the Sessions’ Judge or the credibility of
wi tnessess at the trial. The trial Court had not held that
the injured eye witnesses could not be believed. It had not
wei ghed evi dence so much as given a catal ogue of reasons for
suspecting the prosecuti on case wi thout considering what

(1) [1971] S.C. R 839 @840-841.

(2) [1968] (3) S.C.R 685.
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could be said in Answer. ' Apprai senent involves ,weighing of
one set of facts or inferences from them against the
opposite one fairly and reasonably.
In Laxman Kalu Nikalje' s case(l) it was laid down by Court
at page 688
"W may say here that it is now the settled
law that the powers of the H gh Court in an
appeal against the acquittal are not different
from the powers of the same court in hearing
an appeal against a conviction. The High
Court in dealing with such an appeal can go
into -all questions O fact and | aw and reach
its /own-conclusions on evidence provided it
pays due regard to the fact that the matter
had been before the Court of Sessions and the
Sessions Judge had the chance and opportunity
of seeing the w tnesses depose to the facts.
Further  the H-gh Court in -reversing the
j udgrment —of the Sessions Judge nust - pay due
regard to all the reasons given by t he
Sessions Judge for disbelieving a particular
witness and mnust attenpt to dispel | those
reasons effectively before taking a contrary
view of the matter. 1t may also be  pointed
out that an accused starts with a presunption
of innocence when lie is put up; for trial and
hi s acquittal in no sense weakens t hat
presunption, and this presunption nust also
recei ve adequate consideration fromthe High
Court."
We think that the principles |aid down above by this Court
were applied by the Hgh Court in dealing with the case
before us. It had not set aside, as already indicated, the
verdict of a Court of trial based upon the special advantage
it derives from watching witnesses depose.
As we have already observed, we think that the ' 'H gh Court
had erred in applying Section 34 Indian Penal Code to the
facts and circunstances of the case before us. As we are
satisfied that the occurrence which led to the prosecution
of the appellants rmust have arisen out of a sudden ‘quarre
over sone exchange of words in circunstances which have not
been brought out by the evidence in the case, we are unable
to hold the appellants guilty of any offence with the aid of
Section 34 Indian Penal Code. W, therefore, set aside the
convictions and sentences of Garib Singh under Section
324/ 34 and 323/34 Indian Penal Code but we nmaintain his
convi ction under Section 307, and, in t he speci a
circunstances of this case, reduce his sentence to three
years rigorous inprisonnent from five years ri gorous
i mprisonment. W also set aside the convictions and
sentences of the appellant Bhagat Singh under Section 307/34
and 324/ 34 | ndi an Pena
(1) [1968] 2 S. C R 685.
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Code, but maintain his conviction under Section 323 indian
Penal Code and sentence of three nont hs ri gorous

i mprisonnent for that offence. As regards Mohinder Singh
appel l ant, a youngster who was bound to have been m sguided
by the exanpl e of ol der people and agai nst whom no previous
conviction is disclosed, while setting aside his conviction
and sentence under Section 307/34 and 323/34 Indian Pena
Code, we mmintain his conviction under Section 324, Indian
Penal Code, but reduce his sentence under Section 324 India
Penal Code to the period already undergone.

This appeal is partly allowed to the extent indicated above.
G C Appeal allowed in part.
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